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CASES 


ARGUED  AKO  DETERMINED  iggQ. 


iM  Tm 


Court  of  KING^s  BENCH, 


tw 


Michaelmas  Term, 

III  the  first  Year  of  the  Reign  of  George  IV. 


WooKET  against  Pole,  Bart,  and  Others. 

^  ■  iHIS  was  an  action  of  trover  for  an  exchequer  bill,  An  excfacqiur 
for  the  payment  of  1000&  and  interest     The  de-  in  which  wm 
fendanis    pleaded  the  general  issue;    and  the  cause  having  been' 
coming  on  to  be  tried  at  the  sittings  in  London^  after  fn'^jf^Jlf'!^ 
Michaelmas  Xerm^  1818,  before  the  Lord  Chief  Justice,  :i'  ^f:  >»?*«?* 

.     '   ofwlhDgit,d«* 

a  verdict  was  found  for  the  plaintiff  subject  to  the  positeditatUt 
opinion  of  the  Court  upon  the  following  case  :  made  him  ad- 

Tancet  to  tha 

The  plaintiff  was,  on  the  \9l0i Natoember^  1817,  pro-  amonmofiti 
prietor  and  possessor  of  a  legal  and  valid  exchequer  bill,  terwards  bo-  ' 

qomSng  bank* 
nipt,  it  was 
bdd  bj  three  Justiceir  ^u/Ujf  J.  diiiCDtiente,  that  the  owner  of  the  exdicquer  bill  could  noC 
maintain  trover  against  the  bankers,  the  property  in  such  an  ezche^er  bill«  like  batik  notes 
and  biUs  qf  eichuge  indoiiad  in  blank,  paisbg  by  delivery. 

Vol.  IV.  B  worded 


M 


<i.  jw 


CASES  IN  MICHAELMAS  TERM 

1 820.        worded  and  signed  as  follows,  "  No.  8333, 1 2  May,  1817. 

By  virtue  of  an  act  of  parliament  quinquagesimo  Septimo 

against        Geo.  3.,  Regis,  for  raising  the  sum  of  24,000,000/.  by 

Polk. 

exchequer  bills,  for  the  service  of  the  year  1817,  this 
bill  entitles  or  order,  to  one  thousand 

pounds,  with  interest  after  the  rate  of  2^  per  centum 
per  diem,  payable  out  of  the  first  aids  or  supplies  to  be 
granted  the  next  session  of  parliament,  and  this  bill  is 
to  be  current  and  pass  in  any  of  the  public  revenues, 
aids,  taxes,  or  supplies,  or  at  the  receipt  of  exchequer 
at  Westminster  after  the  5th  day  of  April.  Dated  at  the 
Exchequer  the  12th  day  o(  Mat/^  1817.  If  the  blank  is 
not  filled  up,  the  bill  will  be  paid  to  bearer. 

**  Grenville. 

"  N.  B.  The  cheques  must  not  be  cut  off." 

Early  in  the  month  of  November  the  plaintiff  sent  such 
exchequer  bill  by  his  wife  to  Messrs.  Pwaosey  and  Eaton^ 
who  were  then  stock-brokers,  carrying  on  business  in 
copartnership,  for  the  purpose  of  being  sold,  and  the 
wife  delivered  it  to  them,  with  orders  to  sell  it  for  the 
plaintiff,  and  to  invest  the  proceeds  of  such  sale  in 
5 'per  cent,  stock  in  the  plaintiff's  name.  They,  how- 
ever, did  not  sell  the  exchequer  bill  as  they  were 
directed,  nor  did  they  buy  any  stock  for  the  plaintiff, 
but  took  the  bill  so  delivered  to  them  to  the  defendants,* 
(who  carry  on  business  in  partnership  as  bankers,  and 
with  whom  Pawsey  and  Eaton  had  a  banking  account,) 
deposited  it  with  them,  the  same  still  continuing  in 
blank  as  to  the  name  of  any  payee^  and  in  consequence 
of  such  deposit,  got  them  to  place  to  the  credit  of  their 
banking  account  a  sum  of  800/.  on  the  7th  November 
afterwards,  and  another  sum  of  200/.  on  the  8th  of  the 
same  month,  before  the  defendants  had  any  knowledge 

17  of 


t 


% 


IN  THE  First  Year  of  GEORGE  IV. 

of  the  circumstances  or  terms  upon  which  Pamey  aa4        1820. 
Eaton  held  the  same  bill;  but  the  defendants  did  not       """"^ 

WoOKtT 

place  the  exchequer  bill  to  the  credit  of  Pouis^  and        nfiaitut 

POLI. 

EaUm.  The  huter  afterwards,  at  various  times,  p^d 
in  to  the  credit  of  their  banking  account  with  the 
defendants,  monies  amounting  to  300/.  and  upwards, 
and  also  drew  monies  out  at  various  times ;  and  on  the 
27th  January^  1818,  they  had  drawn  out  of  defendants* 
hands  all  the  funds  to  their  credit  within  46/.  IO5.,  and 
the  balance  still  remains  uns^ded.  The  plaiuti£^  as 
soon  as  he  was  informed  of  this  misconduct  oi  Pwmsey 
and  EaUniy  being  the  Hth  January,  1818,  applied  to 
the  d^ndants,  explained  the  facts,  and  required  to 
have  the  exchequer  bill  in  question  delivered  up  to 
him ;  but  the  defendants  refused  to  deliver  it  up  to  the  , 

plaintiff  saying  they  had  advanced  money  to  Pawsey 
and  Eaton  on  its  security.    The  defendants  afterwards^ 
on  the  27th  January  aforesaid,  sold  the  said  bill  on 
their  own  account,  and  received  the  proceeds. 
The  case  was  argued  in  last  Easter  term  by 

Sir  W»  OweUf  for  the  plaintiff.  The  question  in  this 
case  is,  whether  an  exchequer  bill  is  to  be  considered  as 
money  or  goods.  If  it  be  of  the  latter  descripticm,  it 
may  be  followed  into  the  hands  of  a  third  person,  unless 
it  be  transferred  by  the  owner  or  under  his  authority, 
or  by  sale  in  market  overt.  In  the  case^  indeed,  of  mo- 
ney, bank  notes,  or  bilk  of  exchange  indorsed  in  blank, 
it  has  been  held  that  trover  will  not  lie  against  a  third 
person,  coming  bona  fide  into  possession  and  giving 
value;  and  the  reason  assigned  for  this  is,  because 
they  are  the  circulation  of  the  country,  which  would  be 
impeded  if  pursued.  They  have  a  fixed  value ;  money 
by  royal  proclamation,  and  notes  and  bills  as  the  reprc- 
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1820.        lentatives  of  money;  but  exchequer  bills  constitute  no 
part  of  the  currency  of  the  country,  nor  are  they  nc- 

against        gotiable  instruments.     The   exchequer  bills  are  made 
for  large  sums,  none  under  100/.,  and  so  not  adapted 
for  the  purposes  of  currency.     They  are  issued  under 
acts  of  parliament,  passed   since  the  Revolution,   and 
called  in  at  certain  times,  and  paid  oif.     All  exchequer 
bills  of  late  years  have  been  issued  under  various  regu- 
lations, made  by  the  48  G.  3.  r.  I.,  which  have  been 
recognised  by  the  subsequent  acts,  and,  among  others,  by 
the  57  G.  3.  c.  2.,  under  which  this  hill  issued.     Exche- 
quer bills  are  sold  in  market  overt  as  stock,  varying  in 
its  value,  being  sometimes  at  a  premium  and  at  others 
at  a  discount.  In  Nightingale^  Assignees^  v.  Devisme  (a),  it 
was  decided  that  stock  could  not  be  considered  as  money, 
and  in  Ford  v.  Hopkins  (ft),  which  was  an  action  for  lot- 
tery tickets,  HoU  C.  J.  said,  *^  that  if  bank  notes,  exche- 
quer notes,  or  million  tickets  are  stolen  or  lost,  the  owner 
has  such  an  interest  or  property  in  them,  as  to  bring 
an  action  into  whatsoever  hands  thev  are  come."     Lord 
Mansfieldy  indeed,  in  Miller  v.  Race  (c),   considers  the 
report  in  Ford  v.  Hopkins  as  incorrect  in  making  Lord 
Holt  speak  of  bank  notes,  exchequer  notes,  and  lottery 
tickets,  as  like  to  each  other ;  but  what  Lord  Mansfield 
says  as  to  lottery  tickets  is  applicable  to  exchequer  bills ; 
he  says,  <^  No  two  things  can  be  more  unlike  than  a 
lottery  ticket  and  a  bank  note :  lottery  tickets  are  iden- 
tical and  specific.     Specific  actions  lie  for  them.     They 
may  prove  exti-emely  unequal  in  value ;  one  may  be  a 
prize,  another  a  blank.     Land  is  not  more  specific  than 
lottery  tickets   are.      A  bank    note  is  constantly  and 
universally,  both  at  home  and  abroad,  treated  as  money, 

(a)  S  Burr.  2iH.  (i)   1  Salk.  Jt3.     .         (c)   1  Surr.  452. 

as 
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as  misk ;  and  paid  and  received  as  cash ;  and  it  is  neces-         ^  ^^' 
•ary  for  the  paq)oses  of  commerce,  that  their  currency       woowir 
shoald  be  established  and  secured'*     None  of  these  ob-         *£"'** 
serrations  apply  to  exchequer  billsi  which,  like  stock, 
rise  and  fall  in  value.     In  Maclish  v.  Ekins  (a),  it  was 
expressly  decided  that  the  property  in  a  navy  bill,  which 
was    payable  to  plaintiff  and   his  assigns,  would  not 
pass  without  assignment    The  period  of  the  transaction 
in   this  case  is  material;   for  it  takes  place  between 
November^  181 7)  emd,  January^  1818,  and  this  bill  was 
not  to  be  taken  in  payment  for  taxes  till  the  5  th  Aprils 
1818.     Till  that  time,  therefore,  it  could  not  be  con- 
sidered as  cash.     Secondly,  If  an  exchequer  bill  is  to  be 
considered  in  the  nature  of  goods,  then  the  stock-broker 
was  an  agent  for  selling  the  exchequer  bill  and  invest- 
ing the  amount  in  5  }^r  cent,  stock,  and  an  agent  em- 
ployed in  a  specific  act  cannot   bind   his   employer, 
unless  his  authority  be  strictly  pursued.     Fenn  v.  Har^ 
rison  (6),  Paterson  v.  Task  (c),  Newsom  v.  Thornton  (<f), 
Daubeny  v.  Duval  {e\  De  Bouchot  v.  Qoldsmid,  {/)    This 
is  a  case  of  pawning  by  the  broker ;  but  if  it  had  been  a 
sale  by  him  it  would  have  made  no  difference,  Wilkinson 
V.  King,  (g) 

Chitty,  contra.  This  is  a  negotiable  instrument,  like 
a  bill  of  exchange ;  it  is  transferable  before  it  is  due, 
and  it  is  expressly  stated,  that  if  the  blank  be  not  filled 
ap  it  will  be  paid  to  the  beai*er.  Such  an  instrument 
musty  therefore,  in  its  very  nature,  be  transferrable  by 
delivery ;  and  in  Goidsmydv.  Gaden^  cited  in  Collins  v. 

(a)  Say.  73,  (6)  S  T.  -R.  757. 

(«}  9  Strang.  117S.  (</)  6  Eatt,  17. 

(«)  5  r.  R.  604.  (/;  5  Vti.  11 1. 
{g)  t  Camiib,  335, 
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1820.  Martin  (a),  it  appears  that  the  Lord  Chancellor  was  of 
•"— ""  opinion  that  navy  bills,  indorsed  in  blank,  passed  by  de- 
againu  livery ;  and  in  Collins  v.  Martin  k  was  held,  that  the 
property  in  bills  of  exchange  indorsed  in  blank,  depo- 
sited with  a  banker,  to  be  by  him  received  when  due, 
who  raised  money  upon  them  by  pledging  them  to  an- 
other, passed  to  the  pledgee,  and  that  the  banker  having 
afterwards  become  bankrupt,  the  real  owner  could  not 
recover  the  value.  These  authorities  are  expressly  in 
point ;  for  it  is  impossible  to  distinguish  an  exchequer 
bill,  in  which  the  blank  is  not  filled  up,  firom  a  bill  of 
exchange  or  a  navy  bill  indorsed  in  blank. 

Ctir.  ad.  vuUm 

The  case  stood  over  until  this  term,  when  there  being 
a  difference  of  opinion  on  the  bench,  the  Judges  de- 
livered their  opinions  seriatim. 

Best  J.  The  question  which  the  Court  is  called  on 
to  decide  is,  whether  exchequer  bills  are  to  be  consi- 
dered as  goods,  or  as  the  representatives  of  money;  and 
as  such,  subject  to  the  same  rules  as  to  the  transfer  of 
the  property  in  them  as  are  applicable  to  money.  The 
delivery  of  goods  by  a  person  who  is  not  the  owner 
(except  in  a  manner  authorised  by  the  oi^^ner)  does  not 
transfer  the  right  to  such  goods ;  but  it  has  been  long 
settled,  that  the  right  to  money  is  inseparable  from  the 
possession  of  it.  I  conceive  that  the  representative  of 
money,  which  is  made  transferrable  by  delivery  only, 
must  be  subject  to  the  same  rules  as  the  money  which  it 
represents.  It  was  said  by  the  Court,  in  Hi^s  v. 
Holiday^  Cro.  Eliz.  74?6.,    "  that  where  the  owner  of 

(u)  1  Bqs.  j-  FuU,  649. 

money 


J^OLE. 


IN  THs  First  Ysab  of  GEO.  IV*  7 

money  bad  lost  the  possession  of  it,  he  bad  bst  the        1820. 
property  in  it,   because  it  cannot  be  known  ;**  and  Lord        *"*""" 

...  W00«T 

Holt^  recognising  tins  doctrine  in  the  case  of  Ford  and  a^natL 
Hopkins^  Salk.  283.,  adds,  <<  but  if  bank  notes,  exche- 
(pier  notes,  million  ticl^ts,  or  the  like,  are  stolen  or 
lost,  the  owner  has  such  an  interest  in  them  as  to  bring 
ma  action  into  whatsoever  hands  they  are  come.**  It  is 
Bot  because  the  loser  cannot  know  his  money  again  that 
be  cannot  recover  it  from  a  person  who  has  fairly  ob- 
tained the  possession  of  it ;  for  if  his  guineas  or  shillings 
had  some  private  marks  on  them  by  which  he  could 
prove  they  had  been  his,  he  could  not  get  them  back 
from  a  bond  fide  holder.  The  true  reason  of  this  rule 
is,  that  by  the  use  of  money  the  interchange  of  all  other 
property  is  most  readily  accomplished*  To  fit  it  for  its 
purpose  the  stamp  denotes  its  value,  and  possession 
alone  must  decide  to  whom  it  belongs.  If  this  be  cor- 
rect as  to  money,  it  must  be  so  as  to  what  is  made  to 
represent  money,  and  Lord  HoU  has  himself  so  deeided. 
In  an  anonymous  case,  Salk.  1 26.,  he  held  that  trover 
would  not  lie  by  one  who  had  lost  a  bill  of  exchange 
against  one  who  had  given  for  it  a  valuable  consider- 
ation* The  same  judgment  was  given  in  the  case  of  a 
lost  bank  note  in  Miller  v.  Bace^  1  Btirr.  452.  It  can- 
not be  disputed  but  that  this  exchequer  bill  was  made 
to  r^resent  money,  as  much  as  a  bank  note  or  bill  of 
exchange.  It  was  given  for  a  debt  due  from  govern- 
ment ;  it  is  payable  (the  blank  not  being  filled  up)  to 
bearer,  and  transfi^rrable  by  delivery ;  and  is  on  its  face 
made  current^  and  to  pass  in  amf  of  the  public  revenues^ 
or  at  the  receipt  of  the  exchequer.  But  it  has  been  said, 
these  bills  are  not  used  as  negotiable  instruments,  as 
bank  bills  and  bills  of  exchange  are;  but  are  the  ob- 
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1820*  jects  of  sale.  I  do  not  see  why  they  should  not  be  used 
'        as  nefi[Otiable  instruments:    they  are  transferred  with 

against  thc  Same  facility  as  other  bills ;  and  I  know  from  the 
legislature  that  they  may  be  used  in  payments,  for  the 
statutes  direct  that  they  should  be  received  for  taxes. 
We  also  know  that  bills  of  exchange  are  as  frequently 
sold  as  they  are  delivered  in  payment.  It  is  the  business 
of  bill-brokers  to  negotiate  these  sales.  But  the  great 
point  is,  that  they  are  not  like  goods  taken  on  the  credit 
of  the  person  from  whom  you  receive  them,  but  on  that 
of  government.  The  receiver  never  enquires  from 
whom  they  come,  further  than  to  satisfy  himself  that 
they  are  genuine  bills.  Indeed,  when  they  are  in 
blank,  he  has  no  means  of  ascertaining  from  whom  they 
come.  How  could  the  defendants,  in  this  case,  find 
out  that  this  bill  had  ever  belonged  to  the  plaintiif  ? 
It  is  the  plaintiif 's  own  negligence  in  not  filling  up  the 
blank,  that  has  rendered  it  impossible  for  the  defendants 
to  ascertain  that  he  had  any  right  to  it ;  and  it  would, 
therefore,  be  inconsistent  with  law  and  justice  that,  under 
such  circumstances,  he  should  be  allowed  to  call  on 
them  to  make  good  the  loss  that  has  arisen  from  the 
fraud  of  his  agent.  It  seems  to  be  the  opinion  of  Lord 
Chief  Justice  Lee,  who  pronounced  the  judgment  of 
the  Court  of  K.  B.  in  Hartop  v.  Hoare,  3  Atkyns,  50., 
that  there  is  no  difference  between  moneyy  bank  notesy 
and  exchequer  bills.  His  Lordship  obsei*ves,  that  Lord 
Holt  had  decided  in  Ford  v.  Hopkins,  "  that  if  money 
is  stolen  and  paid  to  another,  the  owner  can  have  no 
remedy  against  him  that  received  it ;  but  if  bank  notes, 
exchequer  bills,  or  million  tickets,  or  the  like,  are  stolen 
or  lost,  the  owner  hat  such  an  interest  or  property 
in  them  as  to  bring  an  action  into  whatever  hands  they 


come,'* 
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come.'*     Lord  Chief  Justice  Lee  says,  **  This  must  meaa        1820. 
that  the  owner  can  bring  an  action  into  whatever  handa       ^ 
they  come^   without  a  valiuMe  consideration  paid  for        a^nu 
them ;    for  if  it  be  not  thus  understood,   what   Lord 
Halt  says  here  will  not  agree  with  his  former  opinion." 
This  also  gives  me  the  authority  of  Lord  Holt  for  say- 
ing  that  there  is  no  difference  between  bank  notes  and 
exchequer  notes  ;  and  the  siune  learned  Judge  has  decided 
that  bills  of  exchange  pass  as  money.      Should  the 
deposit  of  this  bill  with  the  defendants,  under  the  cir- 
cumstances in  which  it  was  deposited,  be  considered  as 
pledging  the  bill,  that  circumstance  will  make  no  differ- 
ence,  if  the  property  in  the  bill  passes  by  delivery.     In 
CoUinsand  Martin^  I  Bos.  4*  P^»  648.,  a  banker  pledged 
bills,  indorsed  in  blank,  that  had  been  deposited  with  him 
by  a  customer.      The  banker  had  no  authority  from 
the  owner  to  part  with  these  bills ;  but  the  Court  held, 
that  with  respect  to  bills  of  exchange  indorsed  in  blank 
property  and  possession  are  inseparable.      The  pawnee 
had  a  right  to  detain  the  bills  until  the  sum  raised  on 
them  by  the  bankers  was  paid.     On  these  grounds,  I 
think  that  a  nonsuit  should  be  entered  in  this  case. 

HoLROYD  J.  It  has-been  long  and  fiilly  settled,  that 
bank  notes  or  bills,  drafts  on  bankers'  bills  of  exchange^ . 
or  promissory  notes,  either  payable  to  order  and  in- 
dorsed in  blank,  or  payable  to  bearer,  when  taken  bona 
fide^  and  for  a  valuable  consideration,  pass  by  delivery, 
and  vest  a  right  thereto  in^  the  transferree,  without  re- 
gard to  the  title  or  want  of  title  in  the  person  trttfisferring 
them.  This  was  decided,  as  to  a  bank  note,  in  the  case 
of  JdMer  v.  Bace  (a),  as  to  a  draft  on  a  banker  in  Grant 

(o)  1  Burr.  452. 
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1S20.  T.  Faughan  (a),  and  as  to  a  bill  of  exchange  indorsed  in 

""""  blank,  in  Peacock  v.  Rhodes,  (b)     Those  cases  have  pro- 

ainu  ceeded  on  the  nature  and  efiect  of  the  instruments,  which 
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have  been  considered  as  distinguishable  from  goods.  In 
the  case  of  goods,  the  property,  except  in  market  overt, 
can  only  be  transferred  by  the  owner,  or  some  person 
having  either  an  express  or  implied  authority  from  him ; 
and  no  one  can,  by  his  contract  or  delivery,  transfer 
more  than  his  own  right,  or  the  right  of  him  under 
whose  authority  he  acts.  But  the  courts  have  con- 
sidereid  these  instruments,  either  promises  or  orders  for 
the  payment  of  money,  or  instruments  entitUng  the 
holder  to  a  sum  of  money,  as  being  appendages  to 
mon^y,  and  following  the  nature  of  their  principal.  In 
the  one  case  they  are  payable  to  the  person,  whoever 
he  may  be,  who  is  the  bearer  or  holder  of  the  instru- 
ment ;  and  so  also  in  the  other  case,  unless  the  payment 
is  restrained  by  a  special  indorsement  In  Peacock  v. 
BkodeSy  Douglas  636.,  Lord  Mansfield  says,  <<  The  holder 
of  a  bill  of  exchange,  or  promissory  note,  is  not  to  be 
considered  in  the  light  of  an  assignee  of  the  payee.  An 
assignee  must  take  the  thing  assigned,  subject  to  all  the 
equity  to  which  the  original  party  was  subject.  If  this 
rule  applied  to  bills  and  promissory  notes,  it  would  stop 
their  currency.*'  Again,  he  says,  "  I  see  no  difference 
between  a  note  indorsed  in  blank,  and  one  payable  to 
bearer.''  And  in  Miller  v.  Bxiccj  speaking  of  bank  notes, 
he  says,  ^  They  are  not  goods,  nor  securities,  nor 
documents  for  debts,  nor  are  so  esteemed,  but  are 
treated  as  money^  as  cash  in  the  ordinary  coarse  and 
transaction  of  business,  by  the  general  consent  of  man- 

(«)  5  Burr.  1516.  {b)  Doug.  636. 
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kind,   which  gives  them   the  credit  and  currency  of        1820. 
money,  to  all  intents  and  purposes :  they  are  as  much        ""— ^ 
money  as  guineas  themselyes  are^  or  any  other  current        °£^f^ 
coin  that  is  used  in  common  payments,  as  money  or 
ca;^."    These  authorities  shew,  that  not  only  money 
itself  may  pass,  and  the  right  to  it  may  arise  by  currency 
alone,  but  further,  that  these  mercantile  instruments, 
which  entitle  the  bearer  of  them  to  money,  may  also 
pass,  and  the  right  to  them   may  arise,    in  the  like 
manner,  by  currency  or  delivery.     These  decisions  pro- 
ceed upon  the  nature  of  the  property  (viz.  money)  to 
which  such  instruments  give  the  right,  and  which  is 
itself  cumoit ;  and  the  effect  of  the  instruments,  which 
either  give  to  their  holders,  merely  as  such,  the  right 
to  receive  the  money,  or  specify  them  as  the  persons 
entitled  to  receive  it.    The  question,  then,  is,  whether 
these  principles  apply  to  the  present  case,  or  whether 
this  exchequer  bill  and  the  right  thereto,  follow  the 
nature  of  goods,  which,  except  in  market  overt,  can  only 
be  transferred  by  the  owner,  or  under  his  authority?  In 
order  to  ascertain  that,  we  must  consider  the  nature  and 
cfl^  of  the  instrument,  both  as  to  the  prc^erty  which 
it  concerns,  and  as  to  its  negotiability  or  currency  by 
law*     In  its  original  state,  it  purports  to  entitle  the 
holder  to  the  sum  of  1000/.  and  interest ;  and  the  ori- 
ginal holder  may,  if  he  pleases,  secure  it  to  himself;  but  it 
is  payable  to  the  bearer,  until  some  name  is  inserted,  and 
when  that  is  done^  it  becomes  payable  to  such  nominee^  or 
his  order.  But  if  the  original  holder  parts  with  it  or  keeps 
it  in  blank,  he  by  that  very  act,  or  by  his  negligence  if 
he  loses  it,  authorises  the  bearer  whoever  he  may  be,  to 
receive  the  money ;  and  so,  if  he  were  to  insert  his  own 
namc^  but  indorse  it  in  blank,  instead  of  restraining  its 
negotiability,  either   by  not  indorsing  it  at  all,  or  by 

making 
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1820.        making  a  special  indorsement,  he  thereby  authorises  and 
empowers  any  person,  who  may  be  the  holder  bona  fide 

o^ttnst  and  for  value  to  receive  it ;  and  he  cannot  revoke  that 
authority,  when  it  has  become  coupled  with  an  interest. 
The  instrument  is  created  by  the  stat  48  G.  3.  c.  1.,  and 
is  thereby  made  negotiable  and  current.  By  section  2. 
the  commissioners  of  the  treasury  are  to  make  out 
exchequer  bills,  in  such  manner  and  form  as  they  shall 
direct ;  and  after  certain  things  are  done,  to  put  them 
into  circulation.  By  section  5.,  they  may  be  paid  in  to 
the  receivers  of  taxes;  and  in  section  13.  are  these 
words :  "  And  for  the  better  supporting  the  airrency  of 
the  said  exchequer  bills,  and  to  the  end  a  sufficient 
provision  may  be  made  for  circulating  and  exchanging 
the  same  Jar  ready  money^  during  such  time  as  they  or 
any  of  them  are  to  be  current,  the  commissioners  of  the 
treasury  are  empowered  to  contract  with  persons  who 
will  undertake  to  circulate  and  exchange  them  for  ready 
money  ;'*  and  by  section  1 8.,  "  on  proof  as  therein  speci- 
fied, if  any  exchequer  bill  is  lost,  burnt,  or  destroyed, 
and  on  a  certificate  obtained,  as  therein  mentioned,  the 
commissioners  of  the  treasury  are  authorised  to  pay  the 
money,  as  if  the  bill  had  been  brought  in  to  be  paid  off, 
provided  the  payee  gives  security  to  pay  into  the  exche- 
quer, for  the  use  of  the  public,  so  much  as  shall  be  paid 
him,  if  the  exchequer  bill  shall  be  afterwards  produced." 
An  exchequer  bill  is,  therefore,  an  instrument  for  the 
repayment  of  money  originally  advanced  to  the  public, 
purporting  thereby  to  entitle  the  bearer  to  receive  the 
money,  put  into  circulation,  and  made  current  by  law. 
It  b  not,  therefore,  like  goods  saleable  only  in  market 
overt,  and  not  otherwise  transferrable,  except  by  the 
owner,  or  under  his  authority,  but  is,  in  all  those  several 
respects,  similar  to  bills  of  exchange  and  promissory 

notes, 
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notes,  and  transferrable  in  the  same  manner  as  they  ara        1 820. 
The  case,  therefore,  stands  thas:    this  exchequer  bill        "■"^" 

WOOXKT 

was  a  current  and  n^otiable  instrument  for  the  pay-        agamst 
ment  of  money.     Now  money  passes  from  one  person 
to  another,  by  reason  of  its  currency ;  and  for  that  rea- 
son  only,    and  not  because  it   has   no  ear-mark,   it 
eannot  be  recovered  from  the  person  to  whom  it  has 
been  passed.     The  exchequer  bill,  therefore,  seems  to 
me,  upon  the  same  principle,  to  follow  the  nature  of  the 
money  for  which  it  is  a  security.    The  case  of  Maclish 
V.  Ekins{a)  has  been  cited,  to  which  this  is  said  to  bear 
a  resemblance.     That  case  is  very  distinguishable  from 
the  present.     It  was  the  case  of  a  navy  bill,  payable 
to  the  pldntifl^  or  his  assigns,  and  not  to  bearer.    By 
the  very  terms,  therefore,  of  that  instrument,  the  holder 
was  not  entitled  to  receive  the  money ;  and  the  question 
in  that  case  went  upon  the  ground  of  the  want  of  an 
assignment;  and  there,  too,  the  defendant  received  the 
navy  bill  under   circumstances  which   shewed  that  he 
doubted  the  broker's  authority  to  dispose  of  it.     Here 
the  brokers  had  a  distinct  authority  to  sell,  and  they 
jnight  have  sold  the  exchequer  bill  to  the  defendants  as 
thdr  own ;  and  this  is  like  the  case  of  a  bill  indorsed  in 
blank,  payable  to  bearer,  where  the  right  arises  from  the 
instnimoit  itself,  and  it  is  not  necessary  to  deduce  th6 
title  through  the  intermediate  holders ;  and  in  that  case, 
CoUins  V.  Mariiny  1  Bos.  4*  PuU»  648.,  is  a   distinct 
authority  to  shew,  that  if  the  party  with  whom  such 
bills  are  deposited,  raise  money  upon  them  by  pledging 
them  with  ^.,  the  owner  cannot  afterwards  maintain 
trover  for  them ;  and  the  authority  of  that  decision  was 
confirmed  in  Truettel  v.  Barandarij    I  J3.  Moare^  54S. 

(«)  Sayer,  7  J. 

Now 
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1820.  Now  if  it  be  clear,  that  this  exchequer  bill  follows  the 
*-"""  nature  of  bills  of  exchange  payable  to  bearer,  these  au- 
offtinst  thorities  are  expressly  in  point  to  shew,  that  the  brokers 
might  pledge  this  exchequer  bill,  and  by  the  delivery  of 
it  transfer  the  property  in  it  to  the  defendants.  Upon 
these  grounds,  it  seems  to  me  that  there  ought  to  be 
judgment  of  nonsuit 

Batley  J.  This  was  an  action  of  trover  for  an  ex- 
chequer bill  The  bill  was  dated  the  12th  Mat/,  1817, 
and  purported  to  be  payable  out  of  the  first  aids  to  be 
granted  the  then  next  session  of  parliament,  and  to  be 
current  in  any  pf  the  public  revenues  and  taxes  after  the 
5th  April.  The  form  of  the  bill  was,  <<  This  bill  entitles 
or  order  to  1000/.,  with  interest  at  2id.  per 
day,"  and  it  had  a  memorandum  at  the  foot,  that  if  the 
blank  were  not  filled  up,  it  would  be  paid  to  bearer. 
This  bill  belonged  to  the  plaintiff  and  early  in  Naoem^ 
ber,  181 7)  he  sent  it  to  Pcpuosey  iBJidEaton^  stockbrokers, 
that  they  might  sdl  it  on  his  account,  and  invest  the 
amount  in  his  name  in  five  per  cent  stock.  They  did 
not  sell  the  bill  or  buy  the  stock,  but  deposited  it  with 
the  defendants,  who  were  their  bankers,  and  the  defend- 
ants, upon  the  faith  of  such  deposit,  carried  to  the  credit 
ofPofwsey  and  Eaton  800/.  <m  the  7th,  and  200/.  more 
on  the  8th  November.  On  the  27th  January^  1818, 
Pafoosey  and  Eaton  had  exhausted  these  sums  and  300/. 
more  to  within  46/.  10s.,  and  their  balance  with  the  de- 
fendants still  remains  unsettled;  and  the  question  is, 
whether  this  wrongful  deposit  hyPawsey  and  Eaton  will 
give  the  defendants  a  right  to  withhold  the  bill  against 
the  plaintiff  the  right  owner.  Had  Pawsey  and  Eaton 
sold  the  bin  to  the  defendants  in  the  usual  and  ordinary 
course  of  dealing,  there  can  be  no  doubt  that  they 

would 
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would  have  had  good  title  to  the  bill,  because  Paaoseif         1 820. 
and  Eaton  would  have  been  actini?  within  the  scope  and        ""^^ 

WOOKW 

limits  of  the  authority  conferred  upon  them  by  the  (mnn 
[daintifi^  which  was  an  authority  to  sell.  The  neglect 
of  Picmsey  and  Eaion  to  apply  the  money  to  the  purpose 
prescribed,  would  not  have  invalidated  the  defendant's 
title,  unless  they  had  lent  themselves  to  the  fraud  of 
Pausey  and  Eaton^  because  the  sale  of  the  biU  was  to 
precede  the  purchase  of  the  stock,  and  to  be  an  inde- 
poident  transaction ;  and  had  Pcemey  and  Eaton  sold 
the  bill,  the  plaintiff  who  trusted  them  with  the  applica^- 
tion  of  the  mon^  must  have  borne  the  loss  if  they  mis- 
applied it  But  though  Pcemsey  and  Eaton  could  have 
conferred  a  good  title  by  8al%  because  they  were  autho- 
rised by  the  plaintiff  to  sell,  the  question  is,  could  they 
confer  a  good  title  by  deposit?  A  pawnee  of  goods  or 
chattel^  or  a  vendee  out  of  market  overt,  has  in  general 
no  better  title  than  his  pawner  or  vendor,  and  cannot 
resist  the  claim  of  the  rightful  owner;  but  bank  notes 
and  bilk  of  exchange  stand  upon  a  different  footing  in 
this  respect  from  ordinaiy  goods  and  chatteb.  The 
holder,  bon&  fide^  and  for  a  valuable  consideration,  of  a 
bank  note  or  bill  of  exchange^  has  a  good  title  against  all 
the  world ;  because^  in  the  case  of  bank  notes,  they  are 
considered  as  money,  and  pass  as  such,  and  it  is  essen- 
tial for  the  purposes  of  trade,  that  delivery  should  give 
a  perfect  titles  and  because  in  the  case  of  biUs  of  ex- 
cJmnge^  this  is  the  law  and  custom  of  merchants;  and  it 
makes  no  di£ference  in  case  of  bank  notes  or  bills  of  ex- 
dumge,  whether  such  holder  has  received  them  as 
pawnee  or  otherwise,  ColUns  v.  Martin,  (a)  The  ques- 
tion here  is,  whether  such  a  bill  as  this  is  to  stand  upon 
the  feoting  of  bank  notes  or  bills  of  exchange,  or  upon 

(«)   1  JiM.  4*  Pkiff.  648. 

that 
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1820.        that  of  ordinary  goods  and  chattels,  and  it  seems  to  me 
^  that  it  stands  upon  the  footing  of  ordinary  goods  and 

««atiuf  chattels,  not  upon  that  of  bank  notes  or  bills  of  exchange* 
The  holder  of  a  bahk  note  or  bill  has,  in  general,  no 
muniment  to  shew  his  title;  the  holder  of  an  exchequer 
bill  generally  has  the  broker's  note,  stating  the  fact  and 
particulars  of  the  purchase.  If  the  holder  buys  of  the 
government  broker,  he  gives  him  a  broker's  note ;  if  he 
buys' of  any  other  broker,  that  broker  does  the  same. 
The  only  case  in  which  he  does  not  buy  of  a  broker  and 
get  a  broker's  note^  is  where  he  exchanges  at  the  Exche- 
quer an  old  bill  for  a  new  one;  but  then  he  will  retain 
the  note  for  the  bill  he  gave  pp  in  exchange.  In  this  case, 
therefore^  had  the  defendants  asked  Pawsey  and  Eaton 
for  their  broker'3  note,  they  would  have  found  they  had 
no  title.  Bank  notes  and  bills  of  exchange  are  passed 
from  hand  to  hand,  from  one  proprietor  to  another,  in 
all  parts  of  the  kingdom,  and  are  used  as  the  media  of 
commercial  payments.  The  sale  of  exchequer  bills  is 
'  confined,  almost  exclusively,  to  Londorij  and  to  one  par- 
ticular part  of  Londorij  the  Stock  Exchange.  That,  as 
I  apprehend,  is  the  market  overt  for  sale  of  such  bills  \ 
and  a  sale  there  will,  I  take  it,  give  the  same  security  to 
the  buyer  which  other  sales  in  market  overt  give.  There 
is  no  market  overt  for  bank  notes  and  ordinary  bills  of 
exchange,  and  they  therefore  require  a  protection  which 
exchequer  bills  do  not.  Considering  exchequer  bills, 
therefore,  as  diiferently  circumstanced  from  bank  notes 
'  and  bills  of  exchange,  and  upon  the  same  footing  as  other 

saleable  goods  ^and  chattds,  it  follows  that  a  pawnee 
thereof  will  not  have  a  better  title  than  the  pawner.   The 
»  cases  to  thisf  effect  are  many,  and  not  disputed.     And 

even  if  this  were  not  the  case  in  general^  I  think  it  would 
be  s«,   under  the  circumstances  of  this  case.    Pawsei^ 

15  and 
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and  Eaton  were  stockbrokers;  the  defimdants  knew  that  1820. 

they  were  so ;  it  is  part  of  the  business  of  stockbrokers  to  """"* 

sell  exchequer  bills  for  others,  and  when  they  ofiered  minu 


this  deposit,  the  defendants  should  have  enquired  in  what 
character  they  held  this  bill;  whether  as  owners  or  as 
agents,  and  the  result  of  the  enquiry  might  have  been  a 
discovery  of  the  truth.  It  was  urged  in  argument  that  by 
filling  up  the  blank  in  the  bill,  and  making  a  proper  in« 
dorsemait  on  the  bill,  the  plaintiff  might  have  prevented 
the  fraud  upon  the  defendants,  and  no  doubt  he  might 
if  he  had  inserted  his  own  name  in  the  blank,  and  had 
indorsed  it  *<  to  the  vendee  of  Pamey  and  Eaton^*  but  it 
does  not  follow,  because  he  mighi  have  prevented  fraud 
by  these  means,  that  he  is  to  bear  the  loss  for  not 
having  used  them.  Had  such  indorsement  been  usual, 
the  neglect  to  take  the  ordinary  precaution  might  have 
thrown  the  loss  on  the  plaintiff;  but  to  make  him  bear 
the  loss,  it  should  be  shewn  that  that  is  a  common  pre* 
caution.  I  think  no  stress  can  be  laid  upon  the  memo- 
randum on  the  bill,  *^  if  the  blank  is  not  filled  up  the 
bill  will  be  paid  to  bearer ;"  that  does  not  imply  that  a 
honk  fide  bearer  shall  have  a  right  against  the  (proper 
owner,  but  that  payment,* under  such  circumstances,  to 
the  bearer  should  discharge  government.  I  lay  no  stress 
upcm  Modish  v.  Ekins^  Say.  7S.,  because  there  the  biU 
was  payable  to  plaintiff  or  his  assigns,  and  the  plaintiff 
had  never  indorsed  or  assigned  it,  or  authorised  an  assign- 
ment. In  Qoldsmyd  v.  Gaden  {a)  the  broker  had 
bought  the  navy  bills  and  scrip,  as  agent  for  the  de- 
fendants, and  they  left  the  navy  bills  and  scrip  in  his 
possession;  so  that  he  had.  all  the  muniments  of  titles 

.  (a)  1  Bot,  4:  PuU.  649. 
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and  eoBunon  inquiry  would  not  have  detected  his  want 
of  title,  and  it  was  from  want  of  proper  caution,  viz. 
the  taking  of  the  possession  of  the  muniments  from 
him  that  he  was  enabled  to  impose  upon  the  plain- 
tiffiu  Upon  the  whole,  on  the  ground  that  exchequer ' 
bills  are  not  bills  of  exchange;  that  it  is  not  necessary 
for  the  purposes  of  trade  that  they  should  stand  on 
the  same  footing  as  bills  of  exchange;  that  in  the  case  . 
of  exchequer  bills,  there  are  muniments  of  titles  which 
will  shew  in  whom  the  title  is;  and  that  the  defendants 
were  guilty  of  negligence  in  not  ascertaining  whether 
PoKtosey  and  Eaioti  had  the  proper  muniments  of  title ; 
I  am  of  opinion,  that  they  have  no  right  to  these  bills, 
and  that  the  plaintiff  is  entitled  to  recover. 


Abbott  C.  J*  I  am  <^  opinion  that  a  nonsuit  ought 
to  be  entered.  The  question  in  the  present  case  is, 
whether  the  transfer  of  the  property  in  an  exchequer 
bill  is  to  be  governed  by  those  rules,  which  regulate 
the  transfer  of  property  in  bank  notes  and  bills  of 
exdliange^  originally  made  payable  to  the  bearer,  or 
becoqae  so  payable  by  the  effect  of  an  indorsement, 
according  to  the  custom  of  merchants;  or  by  those 
niles  which  regulate  the  traosfer  of  the  property  in 
goods  and  chattels.  If  by  the  former,  the  authorities 
aie  clearly  against  the  plaintiff;  if  by  the  latter,  they 
are  as  clearly  with  him.  Upon  this  question  my  mind 
has  fluctuated ;  but  I  am  ultimately  of  opinion  that  the 
transfisr  is  to  be  governed  by  those  rules,  which  apply 
to  notes  and  bills  of  exchange.  I  do  not  rely  upon  the 
case  oi  Gddmyd  v.  Gaden^  cited  in  1  Bos.  Sp  PulL  649. 
because  the  facts  of  that  case  are  not  given  with  suffi- 
cient fullness  and  perspicui^  to  enable  jaie  to  judge  of 

the 
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die  ground  and  principle  of  the  decision.     Bat,  ab-        1820« 
atracted  firom  authori^,  I  think  this  instrument  ia  of      .^^ 
the  same  nature  as  notes  and  bills  of  exdiange.    Like        %f"^ 
them,  it  is  neither  valuable  nor  useful  in  itself,  as  gpods 
and  chattels,  such, as  a  horse,  a  book,  a  picture,  or  a 
pipe  of  wine,  are ;  it  is  valuable  only  as  entitling  the 
hoUer  to  receive,  at  sovfie  future  time,  a  certain  sum  of 
monef  ,  which  is  a  value  precisely  of  the  same  nature  as 
the  value  of  a  note  or  bill.    Notes  and  bills  have  been 
distinguished  from  goods  in  regard  to  their  transfer,  for 
the  conveiiience  of  trade  and  commerce,  and  in  regard 
to  their  being  mercantile  and  commercial  instruments^ 
and  by  law  nqptiable.     It  may  be  true,  that  exdiequer 
bills  are  not  so  frequently  negotiated,  in  &ctf  as  some 
other  bills  or  notes ;  but  I  think  we  are  to  regard  the 
negotiability  of  the  inslxument,  and  not  the  frequency 
of  actual  negotiation ;  exchequer  bills  are  not  made  for 
very  smaU  sumi,  and  on  that  account  alone  they  would 
ODl  become  the  8ui]ject  of  frequent  actual  negotiation.   A 
bank  note  for  iOOOL  passes  th(oi|gh  very  few  hands ;  ft 
bonk  note  for  fUL  usually  passes  through  a  great  num* 
b^.    Many  country  bank  notes  have  no  ordinary  dr- 
oilaliiDn  beyond  a  v^  narro^v  district  Bills  of  exchange 
lisoaUy  pass  througlji  very  few  hands ;  but  die  character 
pi  these  instruments  is  in  no  degree  affected  by  those 
rircBHUtwififls.     In  the  case  of  Grant  v.  Faughan  (a), 
which  asQse  ppon  a  drafk  on  a  banker,  payable  to  the 
ship  Jfartenc  or  bearer,  the  Court  held  that  it  ought 
HOI  to  have  been  left  to  the  jury  to  say  whether  such 
drafts  veDB  in  feet  and  practice  negotiable,  for  that  the 
qnsstioB  whether  a  biU  or  note  be  negotiable  or  not  is  a 
qoflsdoa  of  kw.    And  upon  9uch  a  question  iji  lawy 

(a)  8  ^wrr,  15S6. 

C  2  regardisg  . 
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18^0.        regarding  an  exchequer  bill,  I  should,  looking  at  the 
^  form  of  the  mstrument,  and  observing  that  the  money 

a^tdnst        is  to  be  payable  to  the  bearer,  answer,  that  it  is  by  law 
n^;otiable.     I  believe,  also,  that  exchequer  bills  are  in 
&ct  negotiated  in  like  manner  as  other  bills  or  notes, 
though  hot  to  the  same  extent,  or  among  all  people 
generally,  but  confined  chiefly  to  those  who  deal  in 
money.     And  I  have  already  said,  that  I  think  the  fre- 
qu^cy  or  extent  of  actual  negotiation  is  not  to  be 
r^arded.     It  was  objected,  however,  at  the  bar,  that 
there  are  words  which  shew,   that  this  instrument  was 
not  to  be  negotiable  before  the  fifth  of  Aprilf  which  day 
had  not  arrived  when  it  was  deposited  with  the  defend- 
ants.    But  I  think  the  words  have  no  such  import. 
They  are  affirmative  that  the  bill  will  be  received  as  a 
payment  at  the  Exchequer  after  the  fifth  of  Aprtlf 
which  may  reasonably  lead  to  a  conclusion  in  the  n^a- 
live,  that  it  will  not  be  received  in  payment  there  before 
that  day.     But  compulsion  to  receive  an  instrument  in 
payment  is  not  by  any  means  requisite  to  give  to  it  the 
character  of  a  negotiable  instrument*     No  man  is  com- 
pellable to  take  a  bill  of  exchange  in  payment.     It  was 
also  objected,   that  exchequer  bills  are  the  subject  of 
sale,  and  usually  are  transferred  by  sale.     This  is  true 
in  fact,  but  I  think  the  &ct  does  not  afiect  the  character 
of  the  instrument;  for  bills  of  exchange  also  are  often 
made  the  subject  of  sal^  and  are  actually  transferred 
by  sale.     For  these. reasons,  I  am  of  opinion  that  exche- 
quer bills  are  negotiable  and  may  be  transferred  in  the 
same  manner  as  bills  of  exchange ;  and  that  in  those 
bills,  as  in  bills  of  exchange,  the  property  passes  with 
the  possession   by  every  mode  of  transfer,  firaud  and 
collusion  apart.    And  I  think  this  opinion  is  most  con- 
sonant to  public  policy^   which  requires  the  utmost 
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fiudlity  of  transfer,  because  the  valae  is  in  some  degree        1820. 
increased  thereby;  though  I  should  not  think  myself       

InToOKKT 

justified  in  deciding  the  case  upon  the  ground  of  public        agtmut 
policy  alone.     It  will  be  understood  that  I  have  been 
speaking  of  exchequer  bills,  in  which  the  blank  is  not 
filled  up  with  any  name,   and  which,    therefor^  ac- 
cording to  the  note  at  the  foot,  are  to  be  paid  to  the 


Judgment  of  nonsuit* 


Batson  and  Others  against  Donovan  and 

Others. 

T^ECL ARATION  against  the  defendants,  as  common  A  carrier  hud 
carriers,  to  recover  the  value  of  a  parcel,  contain-  thlthe would 
ing  4072/.  in  bank  notes  and  bills  of  exchange,  delivered  3we  for*^iraS[i 
to  them  for  the  purpose  of  being  conveyed  from  Ber-  ^^^^^^^ 
voidt-upon-Tweed  to    Newcastle^upm-Tyne.      Plea  not  S^|^"ii;^'     » 
guil^.     At  the  trial,  before  Bayley  J.,  at  the  Northum"  ^  ^*  •*» 

knowledge  of 

btriand  Summer  assizes,  1819,  the  jury  found  a  verdict  tiui>  deUvered 

ft  parodf  con* 

for  the  defendant.    The  facts  of  the  case,  and  the  points  taining  buk 
left  to  the  jury  by  the  learned  Judge,  are  very  fully  ainount,'with- 
stated  by  him,  in  delivering  his  opinion;  and,  therefore,  ^^^^^^ 
it  becomes  unnecessary  to  state  them  here.     A  rule  nisi  ^^cm^m 
for  a  new  trial  havinir  been  obtained  in  last  Michaelmas  ^>"ch^«P«J«l 

^  was  oonTcyedy 

temu  WMleft,atinid- 

^  ni^t,  sUnd- 

iog  for  tome 
_.,-__,.  -  ,  -  time,  in  the 

Cross  Serjt,   m    Tnntty  term  last,  shewed  cause,  middieofafcry 
The  defendants,  in  this  case,   by  their  notice,   have  withaporter, 

who  was  or- 
dcf«d  to  watch  it ;  during  thii  time  the  parcel  waa  stolen.  At  the  trial,  two  questions  h«Ting 
bMn  kft  to  the  jury,  first,  whether  the  plaintiffs  bad  been  guilty  of  any  unfair  concealment, 
bjnoi  yft*'f^*"^?g  the  carrier  of  the  nature  and  value  of  the  parcel,  and,  secondly,  whether  the 
cmitf  iMiil^lwen^giiilty  of  gross  negligence :  Held,  by  three  Judges,  {Bett  J.  dinentiente,) 

^m  (he  jivift«i<»  ib»  juyy  wm  right, 

C  3  declared^ 
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18S0«  declared^  that  they  would  not  be  liable  for  parcels  of 
a  certain  valuQ  unless  they  were  enter^  and  paid  for 

a^Aui  accordihgly.  The  plaintiffs^  who  had  frequently  sent 
parcels  of  vdlue  by  the  defendants,-  and  paid  for  them 
as  such)  did  not  deal  fairly  with  them^  in  conceal- 
ing firom  them  the  value  of  the  parcel  in  question; 
B^  that  concealment,  thisy  deprived  the  Defendants 
of  the  increased  remuneration,  which  they  were  entitled 
to  for  the  increased  risk.  In  Tyly  v.  Morrice  (a),  the 
plaintiffs  had  delivered  to  a  common  carrier  a  bag, 
sealed  up,  which  they  represented  to  contain  200/., 
but  which,  in  fact,  contained  AOOU  The  carrier  received 
105*  per  cent*  for  the  carriage  and  risk  of  the  200/.  It 
was  ruled  at  nisipriusj  ttiat  the  carrier  was  answerable 
only  for  the  200/.^  because  the  undertaking  was  for  the  car- 
riage of  200/.,  only,  and  his  reward  was  to  extend  no  fhr^ 
tfaer  than  that  sum,  and  it  is  the  reward  which  makes  the 
carrier  answerable ;  and,  since  the  plaintiffs  had  taken  this 
course  to  defraud  the  carrier  of  his  reward^  they  had 
barred  diemselves  of  that  remedy,  which  is  founded  only 
on  the  reward.  In  Gibbon  v.  PayrUon  (i),  100/.  hid  in 
hay^  in  an  old  nail  bag,  was  delivered  to  a  carrier,  he 
having  given  public  notice,  knowledge  of  which  was 
traced  to  the  plaintiff  that  he  would  not  be  answerable 
for  money  and  jewels,  without  notice ;  it  was  held,  how- 
everi  that  the  carrier  was  not  answerable^  because  the 
plaintiff  had  been  guilty  of  a  fraud,  in  concealing  the 
money  from  the  carrier.  Nicholson  v.  WiUan  (c),  is  an 
authority  to  shew  that  such  notices  are  legal.  In  Beck 
▼•  JBoans  {d)j  it  was  held,  that  the  carrier  did  not,  by 
these  notices,  protect  himself  from  the  consequences  of 

(a)  Caf1hew,[4S5,  (b)  4  Biirr.  2298. 

(c)  5  JToiir,  507.  (d)  16  JEatt^  2^4. 
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hit  own  misfealsatice ;  here,  however,  the  loss  has  arisen  1820« 

from  the  n^liffence  of  his  own  servants*  one  of  the  or-  -""""^ 

dinarjr  rfaks  to  which  a  ciiirrier  is  subject,  and  from  the  agamti 
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of  which  he  must  have  intended  to  protect 
himsd^  in  eases  of  parcels  of  value,  by  his  notice.  The 
csaes  decided  on  the  subject  of  concealment,  with  respect 
to  polioies  of  insurance,  apply  to  the  present  case^  for 
tbtt  is  in  the  nature  of  insurance*  Now  if  the  assured 
conceal  from  the  underwriter  any  &ct  within  their 
knowledge^  materially  taryiilg  the  nature  of  the  ridc^ 
tho  policy  is  void.  The  question  whether  a  carrier  has 
been  guil^  of  gross  n^ligence^  must,  in  some  degree^ 
depend  upon  tlie  value  of  the  property  committed  to  his 
care;  and,  therefore^  the  knowledge  of  that  value  is  to 
him  of  the  utmost  importance;  for  that  which  might  be 
ooosideted  silAdent  care^  with  respect  to  property  of 
oidinafy  falo^  might  justly  be  considered  insufficient  in 
the  oise  of  money  or  jewels. 


JOiiloek  Seij^  J.  WSUiam^  and  HoU^  contra.  This 
vddiet  eannot  be  suppcMrted,  because  the  carrier  is 
responsibla  for  all  losses  happening  through  his  per- 
sonal  defiudt^  although  he  may  have  given  notice  that 
ha  wiU  not  be  answerable  for  parcels  of  a  given  value. 
The  find  question  left  to  the  jury  in  this  case,  assumes, 
that  persons  sending  articles  of  value,  are  bound  tb 
giva  notice  of  the  vidoe  to  the  carried.  That  propo- 
sitiony  bowef^r,  is  not  supported  by  any  decided  cas^ 
iMT  is  it  rsoDgniaed  as  the  law  of  Englandj  by  any  text 
wiiftir.  Tbe  exceptions  to  the  common  law  responsi- 
bility of  carriers,  are^  where  the  loss  proceeds  from  the 
act  of  Gbd  or  the  king's  enemies,  to  which,  perhaps 
may  be  added,  tliose  cases  where  a  party  delivering 
gdbd»  to  a  canieri  fraodttlently  conceals  from  him  their 

C  i  yaloe^ 
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18S0«  valaei  and  thereby  deprives  him  of  his  reward.  In 
Kenrig  v.  Eggleston  (a),  the  plaintiff  delivered  a  box, 

Htimt  containing  100^  to  the  carrier,  telling  him  only  that 
there  was  a  book  and  tobacco  in  the  box ;  andEoUeCJ. 
heldy  that  the  carrier  was  answerable,  for  he  need  not 
inform  the  carrier  of  all  the  particulars  of  the  box,  but 
it  must  come  on  the  carrier's  part,  to  make  special  ac- 
ceptance. In  Morse  v.  Slue  (d),  a  box  with  a  large  sum 
of  money  was  brought  to  a  carrier,  who  asked  the  owner 
what  was  in  it ;  he  answered,  that  it  was  filled  with  silks 
and  such  like  goods,  of  mean  value,  upon  which  the  car- 
rier took  it,  and  was  robbed;  it  was  held,  that  he  was 
liable  but  it  was  said,  that  if  the  carrier  had  told  the 
owner  that  it  was  a  dangerous  time,  and  if  there  was 
money  in  it,  he  durst  not  take  chaige  of  it,  and  the 
owner  bad  answered  as  before^  this  would  have  excused 
the  carrier.  These  cases  are  authorities  to  shew,  that 
the  carrier,  in  order  to  excuse  himself  must  make  a 
special  acceptance.  It  is  true,  indeed,  that  Lord  Mans" 
fields  commenting  in  these  two  cases  in  Gibbon  v.  Paj/nn 
ion%  said,  that  he  did  not  agree  in  the  doctrine  there 
laid  down,  for  he  considered  them  both  as  cases  of  fi*aud. 
That  was  also  a  case  of  firaud,  and  the  means  used  to 
impose  upon  the  carrier,  were  equivalent  to  an  actual 
representation,  that  the  bag  contained  nothing  but  hay. 
Here  there  is  no  imputation  of  fraud ;  negligence  in  the 
plaintiffs  or  their  servants,  in  not  communicating  the 
value  of  the  parcel,  is  alone  insinuated ;  and  the  doc-^ 
trine,  therefore,  laid  down  by  Lord  Mansfield^  in  the 
case  last  cited,  does  not  apply  here.  If  it  be  the  duty 
of  a  party  to  notify  to  a  carrier  the  value  of  a  parcel, 

bow 
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liow  is  it  possible  to  draw  a  line  between  those  cases^       1820* 
idiere  such  notice  is  necessary  and  where  it  is  not?       ^-^- 

Batmv 

Must  notice  be  given  when  the  parcel  contains  linen  or  ^o^abur 
mnslin,  or  silk,  or  only  when  it  contains  money  or 
jewels.  The  safe  rule  to  lay  down  is,  that  carriers  are 
always  liable,  except  in  the  case  of  fraud.  Seoondlyi  it 
is  dear,  that  a  carrier  is  liable  for  the  consequences  of 
his  gross  nq^Iigence^  notwithstanding  -  he  may  have 
otherwise  restrained -his  responsibility  by  notice;  for  it 
has  been  expressly  held,  that  these  notices  only  go  to 
protect  him  in  cases  of  ordinary  accidents,  and  not  frdkn 
the  consequences  ci  his  own  misconduct  Beck  ▼• 
Bvam  {a\  Bodenham  y.  Bennett  {b),  Birkett  v.  WH- 
Ian  (^X  ^uv  authorities  in  point,  and  that  being  so^  it 
follows^  that  if  the  defendants  were  guilty  of  gioss  ne- 
^genc^  the  plaintiffs  were  entitled  to  recover,  althou{^ 
they  had  not  disclosed  to  them  die  value  of  the  paroeL 
Tliey  then  argued,  from  the  facts  proved  at  the  trial, 
that  there  had  been  such  negligence  in  the  defendants. 

Cur.  ado.  xmU. 


The  cue  stood  over  until  this  term,  when  there 
a  di£ference  of  opinion  on  the  Bench,  the  Judges  de« 
livered  their  opinions  seriatim. 

Best  J.  Hiis  action  was  brought  against  the  de- 
fendants, as  common  carriers,  to  recover  a  compensation 
for  the  loss  of  a  box,  containing  bills  and  bank  notes 
to  the  amount  of  4072/.  which  had  been  lost  out  of  a 
stage  coach,  of  which  they  were  the  proprietors.  The 
defendants  had  given  notice  that  they  would  not  be 
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1690.  aaswerabte  for  parcels  of  valu^  unless  entered  and  paid 
tx  as  such.  The  plaintiffs  knew  of  this  notice.  The 
box  was  left  with  one  of  the  defendants,  at  Berwick^ 
and  bookedi  Nothing  was  said  at  the  time  of  the 
bookingi  but  that  it  was  the  box  for  NeooaUtle.  The 
box  was  addressed  to  Wm.  Batsm  and  Co.  Newcastle^ 
and  bad  on  it  a  brass  plate  with  the  words  <^  Batson 
and  Co%\  William  Batson  and  C!o«  were bankersi  both 
at  Berwick  and  Newcastle^  The  coltoh  aniyed  at  Ber* 
wick  at  twelve  at  nighty  and  remained  half  an  hour  in 
the  mieUleodhe  street  which  is  of  the  width  of  80  yards* 
About  a  quarter  after  twelve  the  box  was  put  into  the 
bwt  of  the  coinh.  A  porter  was  ordered  to  watch  the 
edach }  but  this  person  was  at  a  considerable  distance 
finom  it)  and  was. so  inattentive  to  his  dutjr  that  the 
box  was  stolen  from  the  coach  whilst  ic  was  so  left 
ill  the  streeti  and  so  watched  by  the  p(Mrter«  My  Brb^ 
thitaBt(^tey  (who  tried  this  cause)  left  two  questions  to 
the  Jw^i  \it.  Itt)  Wheth^  the  plaintifi  dedt  fiurly  by 
.  dtefiondaiits  lA  not  apprizing  lliem  that  the  contents  of 
the  box  were  of  great  value ;  2dlyi  Whether  there  was 
in  the  conduct  of  the  d^endants  gross  neg^iigencew  My 
leAmed  Brbther  told  the  jury  that  if  they  thought  the  con- 
cealment on  the  part  of  the  pkuntifis  was  un&ir,  or  that 
the  defendants  were  not  guilty  of  gross  n^ligence,  they 
should  find  for  the  defendants.  My  single  opinion  will 
not  afiect  the  rights  of  these  parties ;  but  I  feel  it  my 
duty  to  make  my  humUe  protest  against  the  introduce 
tion  of  what  I  think  a  new  principle  in  the  law  rdative 
to  carriers)  viz.  that  the  own^  of  a  parcel  of  value^ 
such  parcel  having  nothing  in  its  appearance  indica*- 
tive  of  its  contents  being  of  small  value,  is  bound, 
onaAed  b^  the  carrieri  to  state  what  is  its  worth.    I 

am 
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am  ftbo  bound  to  dedarei  that  the  directing  tbid  jury 
thai  tbqr  must  find  a  carrier  gtiiity  of  gross  nq;ligence 
without  any   qualification  or  exjplanadon  of  what  is 
meant  by  these  terms  befin^  they  fix  him  with  the  lots 
of  a  (Murcel  is  going  much  fiirther  in  .hii  fatour  thani  I 
tfainkf  his  liability  undelr  the  law  will  warrant*    I  know 
of  no  case  in  which  a  Judge  has  told  the  juty  that  the/ 
are  to  considar  whether  the  owfter  e(  a  {parcel  made  a 
proper  disdostre  of  Uie  natmre  ef  its  eenfeetS)  either  to 
a  carrier  o€  lonkeep^.    The  novelty  of  such  a  direo- 
tion  is  of  itsdf  suffieient  to  make  me  pause  befe#e  I 
admit  its  propriety.    A  carrier  who  has  giveh  no  aOtiee 
ia  mk  insoter.    Now  if  a  man  cauBied  an  insurance  to 
Urn  amount  at  lOOft  to  be  efiiBcted  upon  a  thmg  worth 
20i^00Ql^  call  it  be  said  that  it  is  necessary,  at  the  time 
of  e&cting  tfie  policy^  to  state  to  the  underwriter  the 
value  of  the  thing  insured  ?   Yet  the  hurge  yalue  ill  a 
small  compass  may  tempt  thieves  to  ineke  attadct  ie 
rirm  and  harbours  as  wdl  as  on  stage  ootech^;     If  the 
underwriter  or  canrier  wimt  informatioili  ihey  must  ask 
it;  and»  according  to  their  discreticmi  protect  Uiemselves 
by  warranties  or  special  acceptances     What  is  to  be 
considered  as  a  pared  of  such  valuer  or  wiiat  are  the 
particular  articles  that  require  caution  to  be  given  to 
the  carrier  ?    Must  it  be  <tf  the  value  o(  lOOOf.  or  IQQL 
or  1(ML?    Most  it  contain  jeweb  or  gold?  or  is  the 
carrier  entitled  to  this  indulgence  in  case  a  pAdkage 
f^mt^^"*  silver,  or  silk^  or  laces?    None  of  diese  points 
have  ever  beeii  settled,   and  they  would  have  beett 
settled  long  ago  if  this  direction  had  been  usual  and 
proper,  imd  then  the  decision  would  have  heea  matter 
cxf  law  for  the  Judge^  and  not  of  fiu^t  for  the  Jury«    If 
any  firand  be  (Hnctised  on  the  ourrieri  the  ease  would 
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1820.  *be  different ;  but  I  cannot  consider  the  non-communi« 
^T^^  cation  of  the  contents  of  a  box  as  any  thing  like  fraud. 
uniut  Any  artifice  to  cive  the  box  containing  the  thinirs  of 
value  a  mean  appearance^  and  thereby  to  induce  the 
carrier  to  think  it  of  no  value,  and  so  prevent  him  from 
making  enquiries,  would,  I  think,  be  pregnant  proof  of 
fraud.  Before  it  was  the  practice  for  carriers  to  give 
notice^  that  they  would  not  be  answerable  for  parcels 
above  a  certain  value,  \mless  entered  and  paid  for  ac- 
cording to  their  value,  a  carrier  was  an  insurer  against 
all  losses,  except  such  as  were  occasioned  by  the  act 
of  God,  or  the  king's  enemies.  This  responsibility 
(as  it  is  said  in  all  the  old  books)  was  in  respect 
cf  his  remard.  That  reward  must  vary,  not  only 
according  to  the  weight  and  dimensions  of  the  parcel 
and  the  distance  it  is  to  be  carried,  but  also  accbrding 
to  its  value.  The  carrier  is  entitled  to  have  this  reward 
paid  to  him  before  he  takes  the  package  into  his  cus- 
tody. He  always  was  at  liberty  to  make  A  special 
acceptance  of  the  goods,  and  to  introduce  into  the 
terms  of  such  acceptance  any  reasonable  condition  not 
inconsistent  with  his  duty  to  the  public  To  enable 
him  to  make  a  proper  charge  for  the  carriage,  he  is 
entitled  to  ask  of  the  owner  what  is  the  value  of  the 
parcel.  If  these  are  his  rights,  is  it  not  his  duty  to 
make  these  enquiries  ?  and  is  he  not,  like  persons  in 
any  other  station,  bound  to  know  the  duties  belonging 
to  that  station  ?  Has  he  then  any  right  to  complain 
that  information  was  not  given  him  when  he  did  not 
do  what  he  was  bound  to  do  to  obtain  that  information  ? 
If  carriers  will  make  the  proper  enquiries  of  those  who 
employ  them,  they  will  find  they  may  protect  themselves 
against  frauds  and  accidents  more  effectually  than  by 
Aotioei  {for  if  the  answers  to  enqmries  represent  the 

con- 
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ooQtents  of  a  package  as  of  less  value  than  they  are^  the 
carrier  will  not  be  liable  for  more  than  the  value  stated 
by  the  owner.  If  the  representation  be  true,  he  knows 
the  d^ree  of  care  that  such  a  package  requires,  and 
what  he  may  reasonably  demand  as  a  compensation  for 
that  caie^  and  the  risk  that  he  must  run  in  carrying  the 
parcel.  Supposing,  therefore^  the  defendants  had  given 
no  notice^  the  plaintifis,  unasked  by  the  defendants,  were, 
not  bound  to  say  a  syllable  as  to  the  value  of  the  box. 
The  only  effect  of  the  notice  is  to  prevent  the  necessi^ 
of  a  particular  enquiry  in  each  case.  By  these  notices 
their  employers  are  informed  that  carriers  wiU  not  be 
inaiurers  for  goods  above  a  certain  value^  unless  paid  a 
reasonable  premium  of  insurance.  But  these  notices 
do  not  afiect  their  responsibility  as  to  n^ligence  or 
misfiMigance.  It  has  been  said  at  the  bar,  that  if  the  car- 
rier is  informed  that  it  is  a  parcel  of  great  vdue,  he  will 
be  more  car^iil  of  it.  I  have  already  said,  that  if  there 
bad  beoi  no  notice,  and  the  carrier  stood  in  the  situ« 
ation  of  an  insurer,  and  he  wished  to  proportion  his 
care  to  the  value  of  his  charge  and  the  greatness  of  his 
responsibility,  he  is  not  entitled  to  such  information 
respecting  a  package,  unless  he  thinks  proper  to  ask 
ibr  it.  The  notice  renders  any  information  as  to  the 
value  of  no  importance.  Having  given  such  a  notice^ 
he  is  no  longer  an  insurer,  except  of  parcels  under  the 
value  of  5L  Whatever  be  the  value  of  a  parcel  deli* 
vered  to  a  carrier,  who  has  given  such  a  notice,  if  he 
and  his  servants  pay  that  attention  to  the  safety  of  his 
cairi^^e  and]  the  packages  in  it,  that  a  coach  loaded 
with  packages,  each  being  under  51.  value^  requires, 
be  is  free  from  all  responability.  If  he  or  his  servants 
to  pay  that  attention,  and  a  parcel  should  be  lost  in 
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1820.  consequence  of  the  negligence,  for  that  negligence  he 
ia  responsible^   whatever  be  its  amount*      With   the 

i»4P*i^  greatest  deference  to  my  learned  Brother  who  tried  this 
cause,  the  jury  (being  told  that  they  were  only  to  con- 
sider the  value  of  the  boi^  when  they  were  deciding  on 
the  damages  to  be  given)  should  only  have  been  asked 
whether  they  thought  the  defend^ts  had  sufficiently 
guarded  a  coach  containing  many  parcels,  each  of  small 
value,  whilst  it  was  1^  without  horses  in  the  street  at 
Berwick.  On  the  second  pointy  1  am  of  opipion  that 
the  jury  should  have  had  some  iexp)anation  of  what  is 
meant  by  gross  negligence.  Without  some  explanation, 
they  would  think  that  it  means  conduct  highly  blame- 
abls*  Yet  something  much  short  of  that  sort  of  cm' 
duct  will  he  sufficient  to  make  a  carrier  responsible. 
He  and  bis  servants  must  take  all  the  care  that  is 
wcemiry  for  the  pregervation  of  Uw  pnoperty  comr 
mitted  to  hi3  charge.  They  must  take  the  same  care 
of  it  that  a  prudent  itfan  would  take  of  his  own  pro- 
perty* This  i&  the  law  with  req)ect  to  all  bailees  for 
hire  or  reward.  Can  J  say  that  such  care  was  taken  of 
this  property  when  I  find  the  coach  was  left  in  such  a 
sitfiation  ui  the  street,  that  the  owners  thought  it  right 
to  plac0  some  one  to  watch  it,  and  that  person  was 
either  at  so  great  a  distance  from  the  coach,  or  so  iki- 
9ttentive  to  his  duty,  as  to  allow  persons  to  go  to  the 
Gps^ik  and  steal  the  box*  Gibbon  v%  Paynton  (a)  has 
l^^en  referred  to ;  but  there  is  this  difiference  between 
(that  (base  and  the  present,  namely,  that  in  that  case  the 
gdkl  was  packed  in  an  old  nail  bag,  which  was  stuffed 
with  hay  to  give  it  amean  appearance.  The  whole  Court 

(a)  4  Bun,  2298. 

very 
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very  |Nrq)erly  considered  that  this  mode  of  paddog  lo       1820, 
valuable  an  article  was  a  fraud,  and  gave  their  judg- 


Dients  expressly  on  that  ground*    There  is  a  difference       agakut 
between  silence  and  any  act  dooe  to  conceaL    The 
Utter  may  be  fraudulent ;  the  former  nevar  can.    This 
is  a  case  of  silence  only.    For  these  reasons,  I  am  of 
opiniou  that  there  ought  to  be  a  new  trial. 

« 
HoLROTD  J.  If  the  carrier  had  given  no  notice  in 
this  case^  that  be  would  not  be  answerable  for  parcels  of 
valuer  it  seems  to  me  that  it  would  not  have  been  the 
doty  of  the  plaintifisi  when  they  brought  goods  to  him, 
to  specnfy  their  quality  or  value ;  br  then  it  would  have 
been  bis  duty  to  make  enquiry,  if  he  either  wished  to 
have  a  reward  proportiooate  to  their  value,  or  to  know 
whether  they  were  goods  of  that  quality  for  which  he 
iiad  a  soflkiently  secure  conveyance;  for  if  he  had  not^ 
be  mif^t  lawfidly  have  refused  to  take  them.  In  this 
case^  however,  the  carrier  had,  by  his  notice^  expressly 
refused  to  aoQq>t  parcels  of  valus  without  being  paid 
for  then  accordingly.  The  reason  for  his  giving  such 
notice  is,  on  account  of  the  ridk  in  the  carriage^  that 
he  may  daim  an  adequate  reward  for  it,  and  also  that 
lie  inay  nse  due  care  and  be  provided  with  sufficient 
means  to  guard  against  any  loss.  With  respect,  there- 
fore^ to  the  goods  whidi  he  takes,  he  requires  a  remuf 
aeration  in  proportion  to  the  value.  Now  the  plaintiffi^ 
knowing  this,  delivered  the  box  in  question,  containing 
Botes  and  bills,  whid^  the  carrier  had,  by  his  notiee^ 
refitted  to  tak^  unless  entered  and  paid  for  accordingly, 
and  they  detiv&ced  it  without  giving  him  any  information 
as  to  its  contents.  They  held  it  out,  therefore,  to  him  as 
an  ordinary  article^  which  he  would  have  no  objection  to 

take 


8S  CASES  IK  MICHAELMAS  TERM 

1820.       take  as  of  course.    That  is  a  material  circumstance  in 

this  case,  and  makes  it  very  distinguishable  from  those 

^gamsi        cases  where  no  notice  is  given  by  the  carrier,  or  if  given, 

2>OKOTAy.  ,  1  .  1        -I 

18  not  known  by  the  plaintiffs;  for  unless  the  notice  had 
been  brought  home  to  their  knowledge,  they  would  be 
in  the  same  situation  as  if  there  had  been  no  notice  a 
all.  In  cases  where  the  carrier  has  not  given  notice,  or 
where  the  notice  does  not  come  to  the  knowledge  of  a 
plaintiff,  he  holds  himself  out,  as  a  common  carrier,  to 
take  goods  in  general ;  and  he  would  then  be  bound  to 
enquire  the  value^  either  if  he  expects  an  additional 
reward,  or  if  he  has  any  objecion  to  carry  any  parti- 
cular article.  But  that  reason  does  not  apply  to  a  case 
where  the  owner  of  the  goods  had  notice  that  the  carrier 
would  not  be  responsible  for  goods  of  a  particular  de* 
scription.  Perhaps,  indeed,  the  carrier  might  not  have  a 
right  absolutely  to  refuse  taking  goods  of  this  descrip* 
tion.  I  by  no  means  say  that  he  has.  It  has  been  laid 
down,  that  where  a  carrier  has  convenience  to  carry 
goodsi  he  cannot  refuse  to  take  the  goods  of  any  par* 
ticular  person;  and, . possibly,  an  action  might  lie 
against]^  him  if  he  refused  to  take  such  goods,  without 
a  suflScient  reason  for  the  refusal.  It  would,  however, 
be  a  reasonable  excuse  for  not  carrjing  goods  of  grea 
value,  ^ther  if  it  appeared  that  the  carrier  did  not  hold 
himself  out  a^  a  person  ready  to  convey  all  sorts  of 
goods,  or  that  he  had  no  convenient  means  of  conveying 
with  securi^  such  articles.  And  so  it  was  held  in 
Jackson  v.  Mogers.  (a)  Here  the  plaintiffs  knew  that  the 
carrier  refused  to  take  goods  of  this  quality,  unless 
entered  and  paid  for  accordingly ;  and  yet  they  delivered 

(a)  2  Show,  527, 

them 
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tbem  as  things  wbicli  the  carrier  was  to  take  as  of       1820. 
course.     Now,  I  think  it  was  the  duty  of  the  plaintiff,        '"■"^ 

Batsov 

in  bringing  such  articles  to  the  carrier,  not  to  deliver  _againii 
them  as  ordinary  goods,  but  to  mform  him  of  their 
nature  and  value ;  and  the  not  doing  so  appears  to  me 
as  direct  an  act  of  concealment  as  that  in  the  case  of 
Gibbon  V.  'Payntorif  ,where  the  circumstance  of  placing 
money  and  other  valuable  articles  in  hay,  so  as  to  make 
the  carrier  believe  that  no  such  articles  were  there^  was 
held  to  be  a  fraudulent  concealment.  For  a  con- 
cealment may  be  effected  not  merely  by  direct  acta 
done  by  a  party  himself;  but  likewise  by  his  not  doing 
what  it  is  his  duty  to  do,  and,  by  that,  deceiving  the 
person  to  whom  he  brings  the  goods.  Here,  the  owner 
of  this  valuable  property  delivered  it  as  an  article  re- 
quiring no  extraordinary  care;  he  held  ou^  there- 
for^ to  the  carrier,  as  plainly  as  if  he  had  told  him 
so,  that  these  were  goods  which  the  carrier  would  not 
object  to  take  on  the  ordinary  terms,  and  that  he  was 
to  consider  them  as  such.  The  carrier  had,  then,  every 
reascm  to  think  that  they  were  articles  to  which  the  notice 
did  not  apply ;  for,  otherwise,  he  would  have  had  a  right 
to  expect  that  their  quality  would  be  specified.  And 
why  was  the  nature  of  the  goods  not  mentioned?  Be- 
cause the  carrier  would  either  have  refused  to  take  the 
goods,  or,  if  he  did.  consent  to  carry  them,  would  have 
demanded  a  higher  premium.  The  owner  of  the  goods, 
therefore,  withheld  that  knowledge  which  it  was  his 
du^  to  have  given,  and  that  in  point  of  law  was  a  con- 
cealment on  his  part.  Then  the  question  arises,  whe-* 
ther  there  'Was  a  misdirection.  The  learned  Judge  left 
two  pdnts  to  the  jury ;  1st,  Whether  there  was  negli- 
gence in  the  plaintiflGs'  not  specifying  the  contents  of  the 
Vol- IV.  D  box 
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^820.        box  to  the  carrier;    2dly,    whether   there  was  gross 

.^—  negligence  in  the  defendants.      With  respect  to  the 

agahut        first,  I  thiuk  it  was  the  plaintiffs'  duty  to  specify  the 

'*       contents,  and  that  it  was  a  fraud  and  deceit  in  law  on 

his  part  in  not  doing  so.     In  my  opinion,  the  carrier 

cannot  be  considered  as  having  consented  to  receive  and 

'  carry  these  articles,  by  reason  of  the  notice  which  he 

had  given,  and  his  ignorance  of  their  quality.     I  think, 

therefore,  he  is  not  answerable  as  a  carrier,  nor  even  as 

a  bailee^   on  account  of  the  legal  fraud  of  which  the 

plaintiffs  were  guilty.     The  maxim,    ^^  Ex  dolo  malo 

pon  oritur  actio,"  applies  to  this  case.     The  second 

question  is.  Whether  there  was  gross  negligence  on  the 

part  of  the  defendants.      I  think  that   question    was 

properly  left  to  the  jury,  and  that  we  cannot  say,  upon 

the  evidence,  that  they  have  drawn  a  wrong  conclusion. 

I  think,  therefore,  that  tlie  verdict  ought  to  stand. 

BaItlj^t  J.  The  box,  in  this  case,  contained  bills, 
cheques,  and  notes  of  the  value  of  4072/.  The  defend- 
ants had  given  notice  that  they  would  not  be  answerable 
for  parcejs  of  value  unless  they  were  entered  and  paid 
foi:  as  such.  The  plaintiffs  knew  of  this  notice.  The 
box  was  left  with  one  of  the  defendants  at  Berwick^  with 
no  other  observation  than  this,  ^^  It  is  the  box  for  New- 
castle**  Nothing  was  said  as  to  what  it  contained,  nor  did 
any  of  the  defendants  know  it  contained  articles  of  value. 
It  was  directed,  **  Win.  Batson,  Newcastle^*  and  had  on 
it  a  brass  plate,  ^^  Wm.  Batson  and  Co. ;''  it  was  locked 
and  corded,  not  sealed.  W.  Batson  and  Co.  were 
bankers  at  Berwick  and  Newcastle,  The  coach  arrived 
at  twelve,  and  stayed  at  Bei'wick  half  an  hour ;  it  stood 
i^  the  middle  of  the  street,  about  thirty  yards  fi:om  the 

pave- 
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paremen^     About  a  quarter  after  twelyey  the  box  wm        1820, 
pot  into  tbe  boot  of  the  coach,  ami  a  porter  watcb^       " 
tl|e  coach;  but  he  w^s  not  so  attentive  as  h9  loigbt  bayc        <«om# 


been,  and  the  box  was  probably  stplei^  from  tb^  boot 
whilst  be  was  upon  the  watch»  by  some  person  who  coq- 
triyed  to  elpde  his  notice.  The  horsps  were  brpi^bt  to 
the  coach  about  ten  minutes  aft^r  the  box  was  put  iug 
and  till  th^t  time  nobody  was  with  th^  coach,  wo^p^  tha 
pprten  There  was  no  m^feasanc^  in  the  defeadwts  or 
any  of  their  servants,  ^  lef^  I  belieye^  these  two  ques- 
tions to  the  jury.  First,  whether  the  pjainti^  d^ftlt 
fiurly  by  the  defendants,  in  not  apprising  tbem  that  th^ 
box  contained  articles  of  value ;  and,  secondly,  whether^ 
in  the  case  of  a  parcel  of  such  value  as  the  defendant^ 
might  &irly  expect  this  to  be,  there  was  gross  negligence 
in  the  4^lidants ;  md  1  rather  think  I  left  those  ques- 
tions in  such  a  way,  that  unless  the  jury  were  with  th^ 
defispdants  on  both,  they  should  find  for  tbe  plaintifll ; 
b|it  I  am  not  confident  upon  that  point.  And  unless  the 
first  of  these  po^^tis^  that  the  plaintiffi  did  not  deal  fairly 
by  ih^  ^^eodfuitsy  iq  pmitting  to  apprise  them  .of  the 
vidue  of  tbe  Uqx,  will,  un4er  the  circumstances  of  this 
cas^,  8^8tain  (he  verdict,  I  Unpk  there  ought  to  be  a  new 
trials  This  was  a  qiise  of  i\egligence  only,  not  of  mis« 
feasance.  Such  want  of  f^ir  dealing  on  the  part  of  thei 
plaintiffi  is  an  aqswer  to  the  action.  There  i^ay  be  two 
obJ[ects  ip  such  a  nptice  as  this ;  the  one,  to  secure  to  tbf^ 
coach-  prppriet(Hr  a  compensation  proportional  to  his  risk ; 
the  other,  to  enable  him  to  put  parcels  of  the  greatest 
value  iq  a  p^u:^  of  the  greatest  seciirity.  The  risk 
upon  ^  parcel  of  great  valine,  is  greater  than  that  upon. 
tk  small  oncvi  The  vi^lue  is  ^  tenpptatipn  to  thiesvea  to 
make  attempts  which,  but  fof  th^  value,  they  would  aiot 

D  2  make. 
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1820.       make.     The  omission,  therefore,  to  apprise  the  coach- 
■  proprietor  of  the  value,  operates  in  two  ways.  It  deprives 

against        the  proprietors  of  the  extra  compensation  they  ought  to 
have^  and  it  prevents  them  from  taking  that  extraor- 
dinary caution  which,  upon  a  parcel  of  extraordinary 
value,  they  naturally  would  take.    The  value  is  an  ingre- 
dient to  be  taken  into  consideration  upon  the  question  of 
gross  negligence ;  for  that  may  be  gross  negligence  in 
the  case  of  a  parcel  of  extraordinary  value,  which,  in  the 
case  of  another  parcel,  would  not  be  so.    The  trusting  a 
parcel  of  5000/.  or  10,000/.,  for  a  moment,  out  of  the  per- 
sonal care  and  supdrintendance  of  a  trust-worthy  servant, 
would,  if  it  were  stolen  during  that  interval,  be  gross  ne- 
gligence; but  the  trusting  a  parcel  of  405.  value  in  the 
same  way  would  not.     Why  ?  because  parcels  of  great 
value  are  a  great  temptation  to  thieves  to  be  on  the  watch 
for  them ;  parcels  of  small  value  are  not.     In  the  case  of 
a  box  or  parcel  known  to  be  of  great  value,  the  pro- 
prietors may  take  the  extraordinary  care  of  putting  it 
into  the  pe]*sonal  charge  of  the  coachman  or  guard,  or 
even  of  sending  a  special  messenger  with  it,  or  going 
with  it  themselves ;  and  these  are  precautions  which,  in 
the  case  of  a  thing  of  ordinary  -value  they  would  not 
think  of  taking.     Now,  if  a  plaintiff,  by  omitting  what 
he  ought  to  do,  prevents  a  defendant  from  taking  that 
extraordinary  care  which,  but  for  that  omission,   he 
probably  would  have  done,  has  he  a  right  to  complain  ? 
To  what  is  the  loss  to  be  ascribed  ?   To  his  omission. 
It  is  upon  him,  therefore,  that  the  loss  ought  to  fall. 
Had  the  defendants  been  apprised  that  this  box  con- 
tained the  value  of  4072/. ;  that  so  very  large  an  induce- 
ment was  held  out  to  thieves,  and  that  the  loss  of  it 
would  make  them  answerable  to  that  extent,  can  any 

one 
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one  bdieve  that  they  would  not  have  taken  more  care  of       1320. 
it,  than  they  did  ?    Then  the  persons  who  prevented  ."■ 

them  from  taking  this  extra  care,  viz.  the  pliuntiffi,  ought  agamti 
to  bear  the  loss.  Again,  if  this  parcel  had  been  of  the 
▼aloe  of  $L  only,  it  probably  would  not  have  been  lost* 
The  temptation  to  thieves  would  have  been  less.  The 
▼alue^  however,  makes  it  above  an  ordinary  risk.  Now 
the  holding  out  as  an  ordinary  risk  what  is  really  an 
extraordinary  one,  is  a  legal  fraud,  *^  dolus  malus,"  and, 
^  ex  dolo  malo  non  oritur  actio.''  A  carrier  is,  to  a  cer- 
ain  extent,  an  insurer,  and  concealment,  if  it  varies  the' 
risk,  discharges  the  underwriter.  The  value  here  does 
increase  the  risk ;  that  value  is  concealed,  it  is  concealed 
wrongfully;  then  why  is  the  defendant  to  be  liable  ?  The 
case  of  Gibbon  v.  Paynton  (a),  seems  to  me  to  come  very 
near  the  present  case.  There  1002.  was  hid  in  some  hay 
in  an  old  nail  bag,  and  was  sent  by  the  coach.  The  pro- 
prietor had  given  a  notice  that  he  would  not  be  answer- 
able for  money,  unless  he  had  notice  what  it  was ;  the 
plaintiff  knew  of  the  notice,  but. did  not  apprise  the  pro- 
prietor that  there  was  money  in  the  bag.  The  jury  found 
for  the  defendant ;  and  on  a  rule  nisi  for  a  new  trial,  and 
cause  shewn,  the  Court  held  the  verdict  right.  Lord 
Mansfield  said,  ^^  A  common  carrier,  in  respect  of  the 
premium  he  is  to  receive,  runs  the  risk  of  goods,  and  must 
make  good  the  loss,  though  it  happen  without  any  fault  in 
him,  the  reward  maldng  him  answerable  for  the  safe  de- 
Uvery.  His  warranty  and  insurance  is  in  respect  of  the 
reward  he  is  to  receive,  and  the  reward  ought  to  be  pro- 
portionate to  the  risk.  If  he  makes  a  greater  warranty 
and  insurance,  he  will  take  greater  care,  use  more  caution, 

(a)  Bwrr.  2298.  ' 
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and  be  at  the  expense  of  nffore  guards  ot  ether  mfethods 
of  security;  consequentlyy  if  the  owner  of  the  ^oods 
have  been  goflty  of  a  fraud  upon  the  carrier,  such  ffavfd 
will  excuse  the  carrier.  And  here  the  owner  was  gsSkf 
of  a  firaud  upon  him  t  ite  meant  to  cheat  him  of  his  hire/' 
Mr.  Justice  Yate^  saidj  *^  A  common  carrier  insures 
goods,  bvit  he  ought  to  be  apprised  what  it  is  he  und^e^- 
take%  and  then  he  witt^  or,  at  least,  nu^,  take  propet 
care.  But  he  oughts  wet  to  be^  answerable-  whea^e  he  is 
deceived.  Here  he  was-  deceWeoK"  Mr^  Justrne  Aston 
said,  **  It  maaifestly  appeared  that  this  was  money 
sent  under  a  concealment  of  its  being  money.  The  true 
principle  of  a  carrier's  being  lawwerable  is  the  rewiitKi ; 
and  a  higher  price  ought,  in*  consdience)  to  be  paid  him 
ior  the  insiarance  of  money,  jewek,.  and  valuable  thiiq[% 
tban  for  insuriilg  common  goodb  of  small'*  value :"  and>  the 
rule  was  dischai^^ed.  This  ease  edmes  ao  liter  to*  the  pre- 
aenl^  that  I  can  hardly  distinguish  it  The  plaintiffs 
here  concealed;  the  defendants  had  nbt  their  due  rewaltlt; 
the  defendants  were  deprived  of  that  whichv  aoootding.  to 
this  case^  is  the  foundation  of  the  carrier's  liabilityv^* 
a  reward  proportionable  to*  the  risk ;  and  by  not  being 
apprised  of  what  they  received,  they  were  not  put  upon 
their  guard  to  take  iwliat,  with  reference  to  this  artide, 
would  have  be^  proper  care.  In*  Ckn/  v.  WiUan\it)j 
where  the  notice  was  that  oash<  would  not  be  accounted 
for,  if  lost,  of  more  than  5/.  value,  unless  entered,,  ahd 
one  penny  insurance  paid  for  each-  pound  value^  aild 
the  plaintiff  knowing,  of  the  notice,  sent  a  parcel  of  light 
guineas^  without  statitig  what  they  were^  the  defaidants 
w^»  held  not  to  be  liable^  even^  to  the  ext^it>  of  5/.   The 


{a)  I  H.  JSiack.  298. 
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ietisotiS  wri  n'6C  given','  hxxi  it  probably  went  tpori  the'       I8S6. 
ccmy^fha'ctiton  biT  the  nbtfoi.     /«rf/  v.  Mountain  (a)  is  e3i^-        rTTTTT 
liSctrv  to  the  ^am'e  Stfeii^.'    In  Cthrhe  v.'  Gray  (ft),  a  notic^'       H'^k  ■ 
^  tib^  nb*  iSibre  thaV^  57.  virill  bi^'  accounted  for,  for  any 
gbUdi  ai  j^tkrcels,  linTesS  Entered  Hi  ivich,  inS  paid  ^^ 
a£oo^M*'   ^^  field  td'  leave   the    isiiriiei  liable' 
onfjr  to   the  eis^iit  of   5?:  in    re^pdc^  of  ^obiis  of 
6^1^  V Ake.     fti  j(for^'i  v.  Pdctwod  (c);  LMehce  Jf.' 
AbfiSed    at  the    trTal;   tKa^    th^re  wa»    ^    rea&oik^ 
wfii^'  a*  cb^er  sHB'old  6e  Ai^He  iacquainted  witib  thb 
vUtib  dP  Mgb6ds,  ttia^'  h6' might  \iSsA  the  gi^eatei^  pre- 
dlutioii'^gd!A6il fire,  6^  griaih  force  to'resi^  felons;  and 
dh  Ak^  rvAe  nisi  lb  ^iiVer  4  nbnsuit,  Medth  J.  observed, 
tfikt  lA  some  dk^ages  tliere  are  particiularly  safe  places  to 
d^pbdt  j^^  and'articles'of  siiperibr  val\ii^,*when  known 
td'  be  sttch  /  iSOi  UtAtence  J.  s^d,'  there  wa^  libthing 
rAria^B)ofiiS6fk  iVi  a  carrier  i^eqiiiring  a  greater  siim,  w^'ei^er 
h«'({^ia  g^^'6r  a  gfi^eater  value,'  (6t  he  is  to  be  paid 
ndt?  obly  iS)^  Bis  labour  in  canning,  but  for  the  risk  He 
niik,  ^icH'iis  gratter  in  proportion  to  the  value;  and 
t&e  def&Ulant  HkVihg  gi^en  a  notice,  wHibh  the  pl^ntiff 
Itni^,'  thii  riile  T^'made  absolute  fbr  a  nonsuit.  Bignold 
V.  Waierh6uie[i)iCOTi\aiii%  a  siinilar  doctrine;  but  there 
WAS  flpdbtner  jioiiit^  tbHtf  th^  contract  wiis  with  one  of  the 
dS&idkntt'  alone,  anil'  not  with  the  firm,  and,'  oil  that 
gMtnia'  aloiii^^  Lohl  Ettenhor&uglVs  opinion  jiirdiieeded:' 
Tliese  authoilties  indtice  itie  to  think,  that  the  defendant^ 
had'  a'  right  to  bk  a^ipi?^  by  the  i^laintifis,  ttiat'  tliis  bbtf 
contained  articles' of  value,  and  that  the  plaititifis'  neglect 
iti'lihis  cafifi^  there Ijeihg  no  ihisfeasance  on  the  part  of  thd 
dfefendlEih^  is  an  answer  to  the  action.    The'atithoritiei^ 


■« ' 


(a)  4  EaU,  371.  (6)  6  Eatt,  564. 

(c)  3  Ttmni.  266.  {d)  I  M.  ^S.  25^ 
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18S0.       relied  upon  for  the  plaintiffi,  are,  as  it  seems  to  me,  cases 
of  misfeasance.  Ellis  v.  Turner  (a),  was  the  case  of  wrong- 
agairut       foUy  carrying  the  goods  beyond  the  place  at  which  they 
were  to  be  delivered ;  they  were  to  be  delivered  at  Stock- 
witAf  between  Hull  and  Gainsborough,  and  were  carried 
beyond  Stochmth.  Beck  v.  Eoans  (5)  is  put  by  Lord  El-  ^ 
lenbaroughf  distinctly,  as  a  case  of  misfeasance:  there  the 
carrier  wrongfully  drove  on  a  cask  of  brandy,  when  he  was 
told  it  was  leaking.    Birkett  v.  Willan  (c)  was  a  case  of 
misfeasance  also,  for  that  was  a  wrongful  delivery  to  a  per- 
son  who  had  no  colour  for  receiving.     In  Bodenham  v. 
Bennett  (d)  the  defendant's  bookkeeper  knew  at  the  time 
he  received  the  parcel  that  it  contained  Welch  notes, 
and  yet  he  demanded  no  extra-payment:  it  did  not 
appear  that  plaintiffi  knew  of  the  notice,  and  the  Court 
thought  that  the  parcel  was  carried  beyond  its   des- 
tination, which  would  make  it  a  case  of  misfeasance. 
In  Smith  v.  Home  (e),    the  parcel  was  not  of  extra- 
ordinary  value.    The  question  of  fair  dealing,  in  not 
spedfying  the  value,  was  never   raised,  and  the  de- 
fendants sent  their  goods  for  delivery  in  London  by  a 
cart,   which  had  only  one  person  to  attend  it,  which 
might  be  deemed  misfeasance,  it  being  the  general  cus- 
tom to  send  two  persons  with  such  carts.     Upon  the 
ground,  therefore^   that  the  defendants  ought  to  have 
been  i^rised  of  the  value  of  this  box,  and  were  not, 
that  the  plaintiff  were  guilty  of  misconduct  in  this  re« 
spect,  that  the  plaintiffs'  neglect  deprived  the  defendants 
of  the  compensation  they  ought  to  have  received,  and 
prevented  the  defendants  from  taking  the  care  which 
they  othenvise  would  have  done,  and  that  the  value  of 

(a)  ST.JL  531.  (6)  16  East,  244. 


(a)  9B.i  J.  556,  (d)  4  Jhice,  5h 


fb? 
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the  parcel  increased  the  probability  of  loss,  I  am  of       1820. 

opinion  that  the  plaintiffs'  n^Iect  is,  under  the  circum*        ■ 

stances  of  this  case^  a  bar  to  the  action,  agcMut 

DosoTAir. 

Abbott  C.  J.     I  am  of  opinion  that  the  case  was 
properly  left  to  the  jury  by  my  learned  Brother  at  the 
trial,  and  I  think  the  verdict  of  the  jury  warranted  by 
the  eyidenoe.     It  is  unnecessary  for  me  to  repeat  the 
&cts.    The  main  objection  to  the  Judge's  direction  is, 
that  he  desired  the  jury  to  consider  whether  there  had 
been  any  thing  like  un&ir  dealing  or  want  of  proper 
caution  on  the  part  of  the  plaintiiBb.  It  cannot  be  denied, 
that  if  the  owner  of  goods  deceive  the  carrier  as  to  thdr 
quality  and  value,  he  shall  not  hold  the  carrier  respon- 
aibie.  This  is  laid  down  in  Gibbon  v.Paynton  (a),  and  the 
cases  there  cited.     In  that  case  money  was  sent  hid  in 
hay  in  an  old  nail-bag,  by  a  person  who  did  not  disclose 
the  contents  of  the  bag,  and  was  not  asked  to  do  so,  and 
who  knew  the  carrier  had  given  notice  that  he  would  not 
be  answerable  for  money,  unless  he  should  have  notice 
that  money  was  delivered  to  him.    In  the  present  case 
bank  notes,  in*  a  box,  are  delivered  to  a  carrier,  without 
disclosing  the  contents  of  the  box,  the  carrier  having 
given  notice  that  he  will  not  be  answerable  for  notes  un- 
less entered  and  paid  for  accordingly,  and  the  plaintiff 
being  acquainted  with  such  notice.    Thas  far,  therefore, 
the  two  cases  appear  to  me  to  be  very  little  different 
from  each  other.     In  the  case  of  Gibbon  v.  Pcynton^ 
however,  there  was  no  proof  of  particular  negligence 
on  the  part  of  the  carrier ;  whereas,  in  the  present  case^ 
it  is  ponteaded,  and  probably  rightly  so,  that  there  was 

6^. 
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J^^'.       gi^eaf  n^li^nc^  oft  the  patft'  of  tli^  cicmet;  ffie  coa^Ir 

■^^ hffvfng  bii^h  left  standfhg  for  sbmi  lipiae^  6f  time  at 

d^amat        midnight  in  the  middle  of  a'  wide  street;  and  rio  ^ard 
or  watchmen  within  some  yards  of  it,  the  box  in  ques- 
t!6tf  htefin^  beeW  put  Mb  the  boot.     And  it  was  con- 
t^i^dSfl,  t&ai  foif  stK^h  gross  negtrgeh'ce  the  carrier  must 
^^^if,  nbtwithstanffing  his  n6tice,  anif  l!l!i'e  manner  lA' 
^iicii  m  bbx  was  delivered^  to"  Mm ;  ^d  m  cas'^'  <SIF 
Bodenhdih  v.  Bemiett^  was  ci(!*i  diAid  reli6df  ujibfa.     But 
in  Aiat!  eas^  there  was   reasoi^ablb  ^ifidehcb  that  th^^ 
Snyf^T  krieW  the  (Jjiiidity  of  thepaVcel;  &'  the  presfent 
cas6,  I  think  ixiti^  evid^ilce  vi  wantinlg.    NoW  the  d'egi^e^ 
of  dai^^  tteit!  a  man  iha^  be  feasoAietbly  teqtkSi^ed  to^  tdfi!^ 
6f  iiij  thing,  depends^  in  my  opinion,  upod  tHb  qbalitj^ 
ak  yalu^  of  the  t!hih^,  ^d  t!h'^^  t^mpt^tidh  thereby 
^ot(!^  t6  flieft.     Ma^o  ^ericulo   <iu^bditut^  qiiod 
AWbs'plad^t    And  it  cinndt,  I  thiiilc,  be  dfenledi'  that 
if  ^lUl  bbx!  c^fl^Unihg  b^k  not^'  or  mohej^  affords' 
Mek  grea^  ^m^t^tibii  to  tlieft  than  a  paVc^I'  of  ^m 
si^  cdniCiaUin^Mfes  valuabk  articles,  or  a^kr^i^'^aha  lUbr^* 
bUlky  {idV6d  oi^  cbhsiderabU  value,  a  smalVbcSxTbeih^^ 
thin^  easily  r^ovM  atid  cofacealed^'  arid  liote^  being' 
tUiUgs  eMy  dis^osed^  of,   and  iHiide  profltkbl^  to  k' 
thtef.^    If  the  earner  had  kiibwn  the  contents'  of  this 
box*,'  he  dertaihly  ou^Ht  to'  have  placed  it  in   a  l^s 
exited' part*  6f  his  carnage,  6r  to  bb,ve  Caused  the  d»s 
riage  to  be  brttei*  Watehed';  he  ought  to  have  done  sb; 
prdbkbly  he  \h>uld  have  done  so:    I  cannot  take  ufidti 
liii^If  tO'  say  that'  he  would  not     And  I  think  an  dp- 
p6rtunity  df  doin^'  so  ought  to  have  been  given  to  him 
by  sbtne  intimation  of  tbb  dotitehts  of  the  box  that  he 
was  required  to  convey.     The  negligence  of  the  ser- 
vants of  common  earners  has  been  for  a  long  time  a 
f^^  of  l^requent  and  just  complaint^  and  it  is  the 

dutjr 


lJ^t^VO¥AW* 
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and  bwir  in  each  purticnlftf  case,  to  follow  ttp  tire  good        "t^ 
^  principle  of  the  common  law,  and  do  every  tiring  that      ^s^i^^^ 
mUf  ihAtLte  gi^tiilar  ate  bM  attention.     But  we  iba«t 
not,  ifhtre  d  hdtitt  Bke  die  present  hsHf  been  ^ven, 
ieqUtt  more  eatre  iii  their  himd^  tlntti  m^  re^^nnbl;;^ 
be'  reared,  adrefdnj^  ib  dl  ttie  ^rticulara  of  the  t$^ 
before  us.   And  I  think  we  should  do  this,  if  we  ^ef^'^ 
say  that  the  jury  might  not  have  been  reasonably  desired 
to  c6iisidler  fSkt  tM^iX  of  die  pliuytfifls  fa  thitf*  tfans- 
tetioi%  ^r  ItM  th^obn^lnsiotl  whieh  the  jtiry  bave  draWn 
in  bcio&f  c4  the  dttfehdsiAtd'  watf  not  reasOMAlf  wam' 
tinfed  hf  Ae  ^vidieiid6'  befbre*  th^nK    I  am^  dief efer^  ef 
^ptirfbar  that  At  ivi»  ott^l  to  be  dischai*g^w 

]^ule  discharged. 


HoLROYD  against  Breare  and  Holmes.        iSr^J^Sir  eth. 

P/tRKE  had  6btadned«  a  rule  nim,  fbr  referring^  k  In  tngptm,  two 
defendAnts  ap- 

back.to  the  Master^  tO' review  bis*  taxation  of  coats  pewcd  by  the 
in  this  cailaei     U  was  an  action  of  trespass'  agaiiist  die  !!^pie«i2t^' 
tnro  defisttdante,  i^o  pleaded,  first,-  the  general  issue^  !^,  ud^^ 
aid^  scbondly,^  separatia  jdstifications.     At  the  trial>  ^  ^^S^^'TX^ 
verdict  was  foabd  for  the  defendant,  Brearci  gei^eraUy,  *""***  S  verdict 

''      geoerallyf  and 

and'  againM  the  defendant, /fo/mes,  upon  die  general  B.  obtained  a 

•  .  ^        .  verdict  on  his 

iasae;  but  for  him^i  dt>on*  his  plea  oPjustification.  Three  justification,   ^ 

but  the  plaintiff 

ptrinti  were  made^*  in  die  application^  for  a  rule  nisi*:  succeeded 

against  him  on 
the  general 
isme :  Hdd,  1st,  that  B,  was  not  entitled  to  any  costs  on  the  issue  found  for  him ;  2d, 
tliil'tl^  MaMfeH  iii  tsi^ng  ^.*s  coitSi  was  right  iii  dIoWing  onlj-  oiie^tadf  of  the  attorney's 
oosts  for  appearance,  &c. ;  3d,  that  the  costs  due  from  the  plaintiff  to  A*  conld  not  be  set 
off  a^ttDst  the  oosts  dua  fitNn  B*  to  the  plaintiff,  « 

First, 


BUEAJtf* 
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1820.        First,  that  the  Master  had  improperly  allowed  to  Breare 
'  only  half  costs,  in  consequence  of  his  having  appeared 

HoLEOTD 

mgainit  by  the  same  attorney,  as  Holmes.  Secondly,  that  the 
Master  had  allowed  the  plaintiff  full  costs  against  Holmes^ 
but  had  refused  to  allow  to  Holmes  the  costs  on  the  issue 
found  for  him ;  and,  thirdly,  that  the  costs  allowed  to 
Breare  ought  to  be  set  off  against  those  tP  be  paid  by 
Holmes* 

Tindal  now  shewed  cause,  and  contended,  as  to  the 
first  objection,  th^t  in  this  case,  the  Master  had  followed 
the  ordinary  course,  and  that  being  a  reasonable  one, 
the  Court  would  not,  upon  the  present  oqcasion,  make 
any  rule  to  alter  it.  As  to  the  second  point,  he  relied 
upon  Postan  v.  Stanway  (a),  as  expressly  in  point  As  to 
the  third  point,  if  the  set-off  contended  for  were  allowed, 
it  would  deprive  the  plaintiff's  attorney  of  his  lien ;  and 
he  cited  Mordecai  v.  Nutting,  {b) 

Parket  in  support  of  his  rule,  stated,  that  he  did  not 
mean  to  press  the  first  point,  which  was  entirely  a 
matter  for  the  discretion  of  the  Court  As  to  the 
second  point,  he  admitted,  that  he  could  not  distinguish 
the  case  firom  Postan  v.  Stanway.  If,  therefore,  the 
Court  felt  themselves  bound  by  that  authority,  the  rule, 
upon  this  point,  must  be  discharged.  But  in  that  case^ 
the  judgment  of  Lord  Ellenborough  proceeded  entirely 
upon  the  practice  of  the  Court  This,  however,  is  not 
ft  matter  of  practice,  but  a  right,  depending  on  the  true 
construction  of  the  statute  23  Hen.  8.  o.lS.s.l.  If, 
therefore,  the  Court  s^  that  the  construction  hitherto 

(a)  i  AuTy  261,  (6)  Bmmot  145.] 

adopted 


Briakb. 
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« 

adopted  in  practice^  be  wrong,  they  will,  notwithstand-        1 820. 
ing  the  practice,  give  to  the  defendant  that  ^hich  is  his       

HoLBOTO 

right.  The  words  oftbe  statute  are,  "That  if  any  verdict  jagamu 
happen  to  pass,  by  lawful  trial  against  the  plaintiff,  in 
any  acOon,  the  defendant  shall  have  judgment  to  recover 
his  costs ;  and  the  statute  of  4  Jac,  c.  3.,  which  extended 
the  statute  of  Hen.  8.,  is  to  the  same  effect.  Now  here^ 
there  was  a  verdict  upon  the  justification ;  and  the  de« 
fendant,  therefore,  is  entitled  to  have  judgment  entered 
fi>r  him  for  those  costs.  It  may,  however,  be  said,  that 
the  statute  only  applies  to  cases  where  the  plaintiff  ob- 
tains no  verdict,  and  that  it  would  be  inconsistent  to  have 
two  judgments  on  the  record.  But  Day  v.  Hanks  {a)  is 
an  authority  to  the  contrary  of  the  first  of  these  ob- 
jection^ and  Winnard  v.  Foster  {b)  shews,  that  two  judg- 
ments may  be  entered  upon  the  record ;  and  these  autho- 
rities were  not  referred  to  and  fully  considered  in  Postan 
V.  Stamomf.  As  to  the  third  potiit,  the  lien  of  the  at- 
tomey  applies  only  to  cases  where  there  are  distinct 
actions,  but  not  to  a  claim  of  set-off,  where  the  whole 
arises  in  the  same  action ;  and  he  referred  to  Schdole  v. 
Noble  and  Others  (c),  and  Cawthom  v.  Thompson,  (d) 

Batlet  J.  The  principal  question  in  this  case  is, 
whether  or  not  the  Court  now  may  give  a  judgment  for 
costs  to  be  paid  by  the  plaintiff  to  the  defendant,  upon 
the  issues  found  for  him,  as  well  as  a  judgment  for  the 
plaintiff  for  his  damages  and  costs.  Now  that  question, 
as  it  seems  to  me,  was  expressly  determined  in  the  case 
of  Postan  V.  Stamvat/f  where  the    defendant,    having 


(a)  S  T.R.  6S6.  (b)  2  LtOw.  1190. 

(c)  1  H.  Bl.  25.  (d)  UuUock  on  Costs,  471.  Sded; 


pleaded 
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1820.        pie94e4  4iree  pleas,  two  issuer  were  found  for  the  pl^inr 
„  tiff;  and  on  the  third  issuei  which  applied  to  ^  pajrt 

against  '  onlv  of  the  pl^ntiff*s  demand)  a  verdict  was  found  for 
the  defendant  It  appeare49  therefore,  that  the  plainti^ 
1|^  upon  the  third  issue,  unnecessarily  ca|rried  tl^e  de- 
fendant dpwn  to  trial.  The  Courf  entered  into  i\^e 
question,  and  decided,  that  the  defendant  was  not  en- 
titled to  have  any  judgpient  entered  for  him.  That  has 
be^  the  co^^  of  proceedjpg  in  this  Court,  as  far  ))ack 
sfi  memory  or  precedent  can  go.  No  inst^ce  to  tb^ 
cpptrary  has  been  pited,  except  Winmr4  v.  Foster. 
Th^U  however,  was  a  ca^e  of  replevin,  where  both 
parties  are  actors;  and  ther^  the  (^ef^ndant^  as  it  ap- 
peared, made  an  avowry,  and  cl^me^  a  return.  No^^,  if 
the  distress,  as  was  the  case  there,  were  good  onlj  as  to 
p^rt,  the  plaintiff  wou^d  be  entitled  to  damages,  and  the 
defendant  would  be  entitled  to  a  return  of  tl^e  part  fpr 
whicl^  th^  distress  was  good,  and  to  damages  consequent 
\ipon  th(|t  return,  so  that  there  mig^t  be  two  different 
judgments  properly  entered  upon  the  record*  Upon 
thi9  ground  it  seems  to  me,  that  that  case  is  distinguish- 
able from  the  present,  and  Postan  v.  Stamoay  being 
directly  in  point,  we  are  not  warranted  in  departing 
from  the  authority  of  that  case.  Upon  the  other  point, 
{  have  ^o  doubt  that  the  Master  has  exercise^  ^  sound 
discretion ;  and  as  to  the  liberty  of  setting  o1$  the  costs 
i\gainst  each  other,  that  cannot  be  aUowe4»  because  it 
^puld  destroy  the  lien  of  the  piaintijETs  at^r^ey•  The 
ri^e  must,  therefore,  be  discharged. 

Best  J.  I  am  not  disposed  to  disturb  the  practice 
which  has  prevailed  as  to  the  allowance  of  costs  by  the 
Master,  where  two  parties  appear  by  the  same  attorney. 

It 
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It  seems  to  be  a  reasonable  and  proper  rule.  4^  to 
the  second  point,  I  think  t)ie  case  in  fjutwycke  is  cl,early 
distinguishable  from  the  present,  upon  the  ground 
pointed  out  by  my  Brother  Bayky.  3ut  even  if  that 
were  not  the  case,  I  should  adjiere  to  the  authority  of 
Postan  y.  Stamoay  in  preference  to  \t.  Upon  the  third 
point,  the  cases  cited  are  distinguisha|3le  upon  this 
ground,  that  there  the  application  was  made  on  the 
part  of  the  plaintiff,  and  upon  an  affidavit,  in  the  first 
cas€^  that  the  tyro  defendants,  who  had  suffered  judgment 
to  go  by  default,  had  acted  under  the  authority  of  t))e 
other  defendant,  who  had  obtained  the  verdict,  aqd  that 
the  latter  had  undertaken  to  pay  their  damages  and 
costs,  ^ertj  however,  the  application  is  on  the  part  of 
the  defendant,  and,  if  we  were  to  grant  it,  we  shou^ 
disturb  the  lien  to  which  the  plaintiff's  attorney  is  ei^- 
titled.    The  ^l^  musti  t^erefore^  be  discharged,  aqd 

with  co^ts. 

Rule  discharged  with  costs,  (a) 

« 

(a)  Abbott  C.  J.  and  Holroyd  J.  were  absent  in  the  House  of  Ixnrdf. 


1820. 


lIOLEOTp 
BlBiUlX. 


In  the  Al^atter  of  the  Executors  of  Aitkik, 

dqc^ased. 


Wedneaday, 
NcwemkerS^ 


QCARLETT  had  obtained  a  rule,  calling  upon  Mr.  Where  the  em- 

Blamirej  an  attorney  of  this  court,  to  shew  cause  muom^ha^ 

why  he  should  not  deliver  to  the  attomies  of  the  exe-  Sl^^i^^ 

character  ai  to 
afford  a  presumption  ^t  his  employment  was  in  consequence  of  that  character,  the  Court 
Wffl  tntenere  in  a  summary  way  to  compel  him  faithAiUy  to  execute  the  trust  repoied  in  him ; 
and  therefore,  where  an  attorney  was  employed  by  A.  to  collect  and  get  in  die  efl^cts  due 
to  him  as  administrator  of  another  person,  the  Court  compelled  the  attorney  to  render  an 
aecount  to  the  executors  of  A.  of  the  monies,  &c.  received  by  him,  although  he  had  nerer 
been  employed  ter  ^.  or  his  executors  to  conduct  any  suit  in  law  or  equity  on  his  or  their 
bdMdC 

ctttors 
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]  820.       cutors  of  John  Aitkin  his  bill  of  costs,  in  relation  to  busi- 
"■"—"       ness  done  for  the  said  John  Aitkin,  deceased,  as  adminis- 

IntheMatterof 

AiTKix.  trator  of  George  Aitkin^  deceased ;  and  also  an  account 
of  his  receipts  and  payments  in  respect  of  the  estate  of 
George  Aitkin;  and  why  he  should  not  pay  over  the 

« 

balance  in  his  hands,  and  deliver  up  all  deeds,  papers, 
and  writings  in  his  custody  or  power  belonging  to  the 
said  executors.  It  appeared  from  the  affidavits  that  Mr. 
Blamire  had  been  employed  by  John  Aitkin  as  his 
attorney  and  agent,  to  collect  and  get  in  the  effects  of 
George  Aitkin^  and  that  he  had  received  considerable 
sums  of  money  on  that  account :  that  repeated  appli- 
'cations  had  been  made  bv  the  executors  of  John  Aitkin 
for  this  account,  and  for  his  bill  of  costs  relating  there- 
to ;  which  had  all  been  ineffectual.  The  affidavits  in 
answer  stated,  that  Mr.  Blamire  never  was  employed 
either  by  John  Aitkin  or  by  his  executors  in  prosecuting 
or  defending  any  cause  or  suit,  or  other  proceeding  in  , 
this  court,  or  in  any  other  court  of  law  or  equity. 

Littledale  shewed  cause,  and  contended  that  this  was 
an  answer  to  the  present  application ;  and  he  cited  Cocks 
y.Harman{a)f  where  an  application  for  a  rule  upon 
the  defendanti  to  deliver  up  to  the  plaintiff  an  account 
similar  to  the  present,  was  refused.  And  in  Rv  parte 
IxAve  (5),  a  similar  application  was  refused* 

Scarlettj  contrh.  If  this  rule  be  made  absolute,  it  will 
be  for  the  advantage  of  the  attomies  themselves,  for  it 
will  prevent  them  from  having  it  in  their  power'  to  do 
that  which  is  wrong,  and  the  exercise  of  this  summary 

{a)  e  Bast,  404.  (b)  8  JSast,  237. 

juris- 
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jurisdiction  over  them,  as  officers  of  the  Ck)urt,  will  be        1820, 
equally  for  the  advantage  of  the  public;  and  he  cited  intheMiittwor 
H^hes  V.  Mmp^e  {a)  and  Strong  v.  Hcnoe  (6),  where  the        Ainiif. 
Court  compelled  an  attorney  to  deliver  up  deeds  en- 
trusted to  him  by  his  clients ;  and  he  contended  that  no 
distinction  could  be  made  between  the  delivering  up  of 
deeds  and  the  payment  of  the  money  in  dispute* 

Abbott  C  J.  The  question  in  this  case  is,  whether 
this  Court  will  compel  an  attorney  to  do  that  which  in 
justice  he  ought  to  do.  Now  the  rule  by  which  the 
Court  are  to  be  governed  in  exercising  this  summary 
juris^UctioQ  over  its  officers  seems  to  me  to  be  this; 
where  an  attomqr  is  employed  in  a  matter  wholly  im« 
connected  with  his  professional  character,  the  Court 
will  not  interfere  in  a  summary  way  to  compel  him  to 
execute  &ithfully  the  trust  reposed  in  him.  But  where 
the  employment  is  so  connected  with  his  professional . 
character  as  to  a£Pord  a  presumption  that  his  character 
formed  the  ground  of  his  employment  by  the  client, 
there  the  Court  will  exercise  tliis  jurisdiction.  And  the 
case  where  the  Court  compelled  the  attorney  to  deliver 
over  deeds,  placed  in  his  hands  for  the  purpose  of 
making  a  conveyance,  proceeds  uppn  this  ground.  For 
inasmuch  as  a  conveyance  requires  knowledge  of  law, 
the  trust  is  reposed  by  the  client  in  the  party,  in  respect 
of  his  being  an  attorney.  I  am  of  opinion  that  the  facts 
in  this  case  bring  it  within  this  rule,  and  that  the  rule 
oQfjoX  to  be  made  absolute. 

Rule  absolute. 

(a)  3  T.  M*  375«  (b)  1  StrOiu  €2h 

Vol.  IV.  E 


so 
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1820. 


November  9(iu' 


Thewfaarfiigey 
&C.  doe  upon 
goods  imported 
was,  by  the 
ooune  of  trade, 
paid  by  the  im- 
porter at  the 
CknUnuu  fol- 
lowing  the  im- 
portatioii«  whe- 
ther the  goods 
were  in  the 
mean  time  r»- 
moredornot. 
Tlie  goods 
were  sold  to  A^ 
and,  after 
CkrutmaSt  the 
merchant  im- 
porter became 
bankrupt: 
Held,  that 
there  was  no 
lien  op  the 
goods  for  the 
wharfage,  &c. 
■•against^. 


Crawshay  and  Others   against   Homfray  and 

Others. 


1 

^BOVER  for  iron.  Plea,  general  issue.  At  the  trial 
at  the  last  sittings  at  Guildhall,  before  Abbott  C.  J., 
it  appeared  that  the  iron  in  question  had  been  imported 
by  Messrs.  Tottie  and  Co.,  and  landed  at  Defendants' 
wharf  on  the  14th  October.  On  the  15th  October  the 
plaintiffii  purchased  the  same  of  Tottie  and  Co.^  and  the 
order  for  delivery  of  it  was  given,  and  the  price  paid 
to  Tottie  and  Co.  by  the  plaintiSs  on  the  following 
day.  A  part  of  the  iron  was  subsequently  delivered 
to  the  plaintiff  at  different  times,  till  March  following, 
when,  in  consequence  of  Tottie  and  Co.  having  become 
bankrupts,  the  remainder  of  the  iron,  amounting  to 
about  90  tons,  was  detained  by  the  defendants,  who 
claimed  a  lien  upon  it  for  their  charges  in  respect  of 
wharfage,  &c.  These  charges  amounted  to  about  12G/., 
and  the  course  of  dealing  proved  as  to  them  was  that 
they  were  usually  paid  by  the  merchant  importer  at 
the  Christmas  following  the  importation,  whether  the 
iron  had  been  removed  in  the  mean  time  or  not.  Upon 
the  trial,  the  Lord  Chief  Justice  was  of  dpinion  that  the 
defendants  were  not  entitled  to  a  lien  upon  the  iron  for 
these  charges ;  and  the  jury,  under  bis  direction,  fouqd 
ft  verdict  for  the  plaintiffs.     And  now 


Marryai  moved  for  a  rule  nisi  to  set  aside  this  verdict, 
and  to  enter  a  nonsuit.  If  in  this  case  the  usual  time 
for  payment  of  the  charges  upon  the  iron  had  not  ar- 
rived, the  case  would  be  very  different.   Here,  however, 

it 
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it  had  expiredi  and  the  money  was  demandable  at  the        1820. 

time  irfien  the  lien  was  claimed,  and  this  brinin  the      ^ 

case  within  the  authority  of  Stevenson  y.Blakelock  {a)f  in        agamM 

which  this  very  distinction  was  taken,  between  that  case 

and  Qmell  v.  Simpsotu  {b)    It  was,  indeed,  formerly  laid 

down^  in  Bremin  v.  Curranl  (c),  that  wherever  there  was 

a  q>ecial  agreement,  there  could  be  no  lien ;  but  that 

must  now  be  taken  sul^ect  to  the  observations  made  by 

GMs  C.  J.  in  Hutton  v.  Bragg  ((f),  where  he  cites  2  BotU 

Ab.  92.  M.  pL  2.  6.,  and  Cro.  Car.  271.,  and  Yelv.  66^ ; 

and  there  that  learned  Judge  expressly  guards  against 

the  being  understood  as  saying  that  the  lien  which  bad 

been  taken  away  by  an  agreement  to  pay  in  bills  would 

not  be  restored  afler  those  bills  had  been  dishonoured. 

N 

And  in  Chasi  v.  fVestmore  {e)  this  Court  held,  that  an 
agreem^t  to  pay  a  miller  in  a  particular  manner  did' 
oot  depHve  him  of  his  right  of  lien.  Her^  •  perhaps, 
in  the  interval  between  October  and  Christmas  the  de- 
fendant's right  of  lien  was  suspended ;  but  upon  the 
fiulure  of  Tottie  and  Ck).  to  pay  at  that  time,  the  right 
of  Uen  was  restored. 

Abbott  C.  J.  I  think  we  ought  not  to  grant  any 
rule  in  this  case.  It  is  distinguishable  from  the  autho- 
rities which  have  been  cited.  Here  it  is  clear  that,  at 
the  time  when  this  iron  was  originally  purchased  by  the 
plainttf[%  these  defendants  bad  no  lien  upon  it  for  these 
charges^  Now  can  it  be  cohtended  that  after  this  a  lien 
upon  these  goods^  the  property  of  the  plaintifis,  is  to 
ariHe  from  a  subsequent  default  in  payment  by  other 

(a)  lM,iS.  555.  (6)  16  Ve$.Jun.  275. 

(c)  SvM.  N.P.  45.  {d)  2  Marnk.  545. 

(0  SOuh  N.  P.  1322. 

E  2  per- 
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1820.        persons.     I  think  it  cannot;  and,  therefore,  retain  my 
'        opinion  at  the  trial,  that  the  plaintiffi  are  entitled  to 

Crawshat 

against       recover* 

HOMFBAT. 

Batley  J.  According  to  the  usage  of  trade,  itap*- 
pears  that  in  this  case  a  specific  time  is  given  to  the 
merchant  importer  for  the  payment  of  these  dues.  The 
iron  in  question,  which  originally  belonged  to  Tottie 
and  Co.,  was  by  them  sold  to  the  plaintiffs  in  October, 
and  at  that  time  the  plaintiffs  had  clearly  a  right  to  the 
delivery,  without  any  lien  being  claimed  by  the  de- 
fendants. In  consequence  of  this,  on  their  application, 
B  great  part  of  it  is  delivered.  How,  then,  can  the  non- 
delivery of  the  remainder,  till  after  the  debt  due  firom 
Tottie  and  Co.  has  become  payable,  make  any  differ- 
ence ?  As  it  is  clear  that  at  the  time  of  the  sale  the 
defendants  had  no  lien,  I  am  of  opinion  that  the  subse- 
quent non-delivery  did  not  give  any  new  right  of  lien 
to  them. 

■ 

HoLROYD  J.  The  principle  laid  down  in  Cfuise  v. 
Westmore,  where  all  the  cases  came  under  the  consider- 
ation of  the  Court,  was  this,  that  a  special  agreement 
did  Qot  of  itself  destroy  the  right  to  retain ;  but  that  it 
did  so  only  where  it  contained  some  term  mconsistent 
with  that  right  Now  if  by  such  agreement  the  party 
is  entitled  to  have  the  goods  immediately,  and  the  pay- 
ment in  respect  of  them  is  to  take  place  at  a  future 
time,  that  h  inconsistent  with  the  right  to  retain  the 
goods  till  payment.  That  was  the  case  here :  the  wharf' 
.  age  was  not  payable  till  Chrisimaff  and  by  the  sale  the 
plaintifis  had  a  right  to  an  immediate  delivery  of  the 
gbods.    And  the  subsequent  de&ult  of  Tottie  and  Co. 

to 


« 
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to  pay  the  debt  due  from  them  Mrill  not  alter  the  case.  1820. 
I  think,  therefore,  that  the  defendants  had  in  this  caee  — 
no  right  to  retain,  and  that  this  verdict  is  right  agamtt 

Best  J.  The  principle  has  been  truly  stated,  that 
unless  the  special  agreement  be  inconsistent  with  the 
right  of  lien,  it  will  not  destroy  it.  Here,  however,  it 
seems  to  me  that  it  was  inconsistent,  the  wharfage  not 
bein^  by  the  usage  of  the  trade,  payable  till  a  subse^ 
quent  period,  and  the  goods  being  to  be  delivered  im-« 
mediately.  There  was,  therefore,  in  this  case  no  original , 
right  of  lien  in  respect  of  these  charges ;  and  I  am  not 
aware  of  any  case  where  it  has  been  decided  that  a  sub- 
sequent de&ult  in  payment  can  give  such  a  right  where 
it  did  not  originaUy  exist. 

Rule  refused. 


D0E9  on  the  Demise  of  Sutton,   against     jwjoy^ 

RiDGWAT.  I^o^^en^KOu 

'C^JECTMENT  to  recover  lands  in  the  county  of  in  the  proof  of 

Somerset.    Plea,  general  issue.    At  the  trial,  before  dyiDg^oSar. 
Bmrough  J.,  at  the  last  Summer  assizes  for  that  county,  J^  ^^1^2,^! 
the  lessor  of  the  plaintiff,  who  claimed,  as  heir  at  law  of  |^/^^p£^ 
jtme  Walker  J  the  person  last  seized,  in  order  to  deduce  *^^!?!^" 
the  pediinree.  offered  in  evidence  the  d vine  declarations  «« ^^  receiT- 
of  one  Barrett^  who  had  as  she  herself  stated,  been  ser- 
vant to  Margaret  Walker^  through  whom  the  pedigree 
was  traced.    This  person  hadi  during  her  last  illness,  at 
the  age  of  103,  after  she  had  expressed  her  full  conviction 
that  she  could  not  recover,  and  only  b,  few  days  before 

E  3  Jiey 
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1820,        her  death,  made  these  declarations.    The  learned  Judge 
rejected  the  evidence ;  and  the  defendant  having  obtained 
agamti     ^  a  verdict. 


BXPOWAT* 


Scarlett  moved  for  a  new  trial.     These  declarations 
ought  to  have  been  received  in  evidence.    The  principle 
on  which  such    evidence  is  receivable  is  stated  to  be 
founded   partly  on  the  situation  of  the  dying  person, 
which  is  considered  as  powerful  over  bis  conscience  as 
the  obligation  of  an  oath,  and  partly  on  the  absence  of 
interest  at  such  a  time,  which  dispenses  with  the  neces- 
sity of  a  cross  examination  (a)  ;   and  this  equally  applies 
to  civil  as  to  criminal  cases.     This  will  be  found  laid 
down  in  the  case^of  the  subscribing  witness  to  a  bond, 
whose  dying  declarations  were  allowed  to  be  given  in 
evidence,  by  Heath  J.  (5),  to  prove  it  a  forgery,  and  in 
Wrigktf  dern.  Clymer^  v.  Littler,  (c)     And  in  Drummond*^ 
case  {d\  it  seems  to  have  been  admitted,  that  the  dying 
declarations  of  a  person,  as  to  his  having  stolen  a  watch, 
would  be  admissible,  although  there  the  evidence  was 
rejected,  on  the  ground  that  the  party  making  the  de- 
clarations was  an  attainted  convict.    Here  the  party  was 
in  articulo  mortis,  and  could  have  no  motive  for  deceit. 
Hie  declarations   ought,  therefore,  to  have  been  re- 
ceived.    He  also  referred  to  Thiklet'fi  case,  {e) 

Abbott  C.  J.  The  cases  cited  are,  I  believe,  the  only 
exceptions  to  the  general  rule  ef  not  receiving  evidence, 

(a)  FtnOqfpt  on  Evidence,  100.  Ist  edit 

(6)  Cilied  by  Lord  EUenhorouf^  in  Avison  ▼.  Kmnairdt  6  EaUf  195. 

(c)   3  Burr.  1244.  (d)  1  Leach.  Cro,  Cos.  378. 

(e)  1  last,  PI.  Cr.  354. 

unless 
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sqless  npon  oath^  and  with  the  opportunity  for  cross 
examination.  I  am  not  aware  of  any  other;  and  it 
seems  to  me,  that  t}ie  present  case  does  not  fall  within 
these  exoq)tions«  The  evidence^  therefor^  was  properly 
rejected  by  the  learned  Judge. 


SB 


1880. 


Doi 

agairui 

fimWAT. 


BiTLET  J.  In  the  case  of  Avison  v.  Kin^hrd^  the 
^eclarationfl  wef*e  received  upon  a  yery  djITerpnt  principle. 
There  they  were  part  of  the  res  gestae ;  and,  in  Tinkler^B 
CMBCf  the  declarations  received  were  those  of  the  party 
vho  bad  tsthm  the  poison.  The  case  of  the  subscribing 
witocBs  seems  to  be  founded  on  this;  he  must  h^ve 
be^  called  as  n  witness,  if  he  had  been  alive,  and  it 
vould  then  have  been  competent  to  prove,  by  cross 
examination,  his  declarations  as  tg  ^he  forgery  of  the 
bond.  Nov  the  party  ought  not,  by  the  death  of  the 
witness,  to  be  deprived  of  obtaining  the  advantage  of 
such  evidence.    This  case^  however,  is  very  different.  ' 

HoLBOYD  and  Best  Js.  concurred. 

A  rule  nisi  was  afterwards  granted  on  other  grounds. 


The  Kino  against  Ivmaix. 


Nwemherll^ 


f^\30  yi^Lxmiiio  against  the  defendant,  for  exercising  Anapprentlcey 
^^  the  franchise  of  a  frpe  burgess  of  the  borough  of  y^toj!^ 
CokheOert  in  the  county  of  Essex.     The  custom  stated  h^houie  be^ 
in  fhe  defendant's  plea  was,  that  every  person  who  has  ^^!^^ 

afterwards,  for 
the  remainder  of  the  term,  resided  in  his  mother's  house,  having  agreed  with  his  master  that 
he  should  be  at  l^ierty  to  work  for  whom  he  pleased,  he  paying  2s,  per  week  to  his  master. 
The  master  also,  during  this  time,  occasionally  gave  him  work,  for  which  he  was  not  paid  t 
Haldy  that  thia  waa  not  d  continuance  of  ^the  senrice  to  4if.  for  seren  yean  under  the  iadflo- 


£4 


wrved 
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1820.  Benred  an  apprenticeship  by  indenture,  to  a  free  burgess 
— — "  of  the  said  borough,  for  the  term  of  seven  years,  accord- 
^gainst  ing  to  the  custom  of  the  said  borough,  in  any  art,  trade, 
mystery,  or  manual  occupation,  hath  used  and  of  right 
hath  been,  and  of  right  ought  .to  be  admitted  and 
sworn  into  the  office  of  a  free  burgess  of  the  said  bo- 
rough ;  and  the  plea  further  stated,  that  the  defendant 
had  served  an  apprenticeship,  for  seven  years,  according 
to  this  custom,  to  one  George  Joknstqnef  in  the  art, 
trad^  and  mystery  of  a  oordwainer.  At  the  trial,  be- 
fore Wood  B.,  at  the  last  assizes  for  the  county  of 
EsseXf  it  appeared,  that  the  defendant  had  been  bound 
apprentice  for  seven  years,  to  Johnstone^  a  freeman  of 
Colchester.  He  served  him  between  five  and  six  years, 
I  under  the  indentui^,  during  which  time  he  lived  in  his 
master's  house.  At  the  expiration  of  this  time,  his 
master's  business  having  diminished,  he  quitted  his  houses 
and  went  away  to  reside  in  that  of  his  mother ;  during 
which  time^  his  master  permitted  him  to  work  for  any 
other  personts  whom  he  might  choose,  he  having  agreed 
to  pay  to  his  master  two  shillings  a  week.  His  master 
occasionally  gave  him  work  to  do,  for  which  he  was  not 
paid,  and,  during  all  this  time,  the  indenture  remained 
in  the  master's  possession.  The  jury  having  found  a 
verdict  for  the  crown, 

Lofmei  Seijt  moved  for  a  rule  nisi,  to  set  it  aside. 
In  this  case^  the  apprentice  paid  2$.  &  week,  during  the 
whole  period  when  he  was  absent,  and  that  makes  it,  in 
point  of  law,  continue  to  be  a  service  to  the  first 
master,  under  the  indenture,  Bex  v.  OfferUm  (a)  /  and 
here,  also,  the  indentures  were  never  giv^n  up. 

(a)  BwFT^  &  c*  W^ 

M90XX 


IniAjr. 
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Abbott  C.  J.  It  is  quite  cleari  that  in  order  to  en^  1820. 
title  this  party  to  his  freedom,  there  muat  be  not  only  — 
a  continuanoe  of  the  binding,  but  also  a  continuance  of  agabui 
the  service  under  the  indentures,  to  a  free  burgess,  during 
the  whole  period  of  seven  years.  I  am  of  opinion,  that 
the  service  under  the  indentures,  to  the  first  master, 
did  not  continue  so  long;  and  the  consequence  is,  that 
the  party  is  not  entitled  to  his  freedom.  The  verdict, 
therefore,  was  right. 

RulereAised* 


Doe,  on  the  Demise  of  SiMoff  Westlake,      Uondt^, 

Nopemier  154li, 

agamst  Simon  Westlake. 


Tp JEClMENT    for    a  moiety  of  certain  premises  AtMtaior.bj 
in  the  county  of  Devon.    Plea,  not  guilty.    At  the  ^j.^  tajnat' 
trial  before  Graham  B.  at  the  last  assizes  for  the  county  ^^j^"^ 


of  Devtnu  the  plaintiff  claimed  under  the  will  of  his  ^!^?  T'*  ^ 

*  brottiMr  •  wotkp  s 

node  Siman  Wntlake^  of  Exboume^  in  the  county  of  ^^^ 


Devon,  by  which,  among  other  things,  he  bequeathed  tfai^tiMi 

had  lhn§  bto* 

unto  his  brother,  Thomas  Wesilakey  201. ;  to  Elizabeth  than,  audi  of 
IsuUmy  his  brother  .SicAor^s  daughter,  lOA  and  the  use  Km  </ the  name 
of  a  house  during  her  life ;   and  he  then  gave  and  be-  ^  ^T^^ 
qoeathed  unto  Maanfj  the  wife  oiMatthevi  Westlahe,  his  ^j|ff^X 
brother,  the  yearly  sum  of  61.  to  be  paid  heir  by  her  hus-  JJ^^£^ 
bsuid  out  of  his  moiety  of  the  tenement  called  Sione :  }^  n^  aBy 

latent  ambiffu* 

then  followed  the  devise  upon  which  the  question  turned,  itj  in  the  wui, 

go  as  to  let  in 

^  I  give,  devise,  and  bequeath  unto  Mattkeiv  Westtake,  pwol  eWdcnoe 
my  brother,  and  to  Simon  Westlake,  my  brother's  son,  of  the  totetor, 
all  diat  my  fee-simple  messuage  or  tenement  called  Stone,  UktmA^i^^ 
situate  in  Exbourne,  in  the  county  of  Deoon,  which  said  ^Jf^^*^.** 
premis^  |  give  fmd  deyise  to  e^cli  of  them,  jointly  and  ^^^^^^ 

^verallv  ^auhtvs 
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1820.       severally  alike,  and  to  each  of  their  heirs  and  assigns 
~  for  ever,  subject  to  the  payment  of  the  annuity  to  my 

Dos 

t^ahm  wife,  before  mentioned,  as  well  as  to  the  payment  of  the 
legiuues  given  by  the  will ;  and  I  charge  my  real  estate 
with  the  payment  of  such  legacies.  I  likewise  give  and 
bequeath  unto  Maithew  Westlake^  my  brother,  and  to 
Shnon  Westlake^  jointly  and  severally  alike,  all  other  my 
messuages,  tenements,  lands,  goods,  and  chattels,  and 
testamentary  estates  whatsoever,  and  I  i^point  them 
executors  of  my  Mrill."  It  appeared  in  evidence  that  the 
testator  had  three  brothers  Thomas^  Richard^  and  Mat- 
thewj  each  of  whom  had  a  son  of  the  name  oiSimon^  living 
at  ^e  timp  of  the  testator's  death.  The  defendant's  coun- 
sel contended  tl^t  that  ^t^]ished  ^  Utent  ambiguity  in 
the  will,  and  they  tendered  evidence  of  declarations 
of  the  testator  to  shew  that  he  had  intended  to  be- 
queath hi^  property  to  the  defendant/  Simon  Westlake^ 
)vho  was  the  son  of  Biehard  Westlake.  The  learned 
Judge  received  the  evidence.  The  jury,  however,  found 
a  verdict  for  the  plaintifC    Amd  now 

Moore  moved  for  a  new  trial,  on  the  ground  that  this 
▼erdict  was  against  the  evidence ;  but 

Abbott  C.  J.  It  is  unnecessary  to  consider  whether 
this  verdict  was  against  the  evidence;  for  I  am  very 
clearly  of  opinion  that  the  declarations  of  the  testator 
ought  not  to  have  been  received  in  evidence  at  all.  It 
is  perfectly  true,  that  a  latent  ambiguity  may  be  raised 
by  the  proof  of  some  &ct  not  to  be  collected  from  the 
will  itself;  but  then  the  feet  must  be  such  as,  when 
proved,  will  raise  an  ambiguity  in  the  will.  Now  the 
hxx  of  the  three  brothm  of  the  testator  hi^ving  each  a 

son 
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um  of  the  name  o£  Simon  doeB  not  raise'  any  ambiguity        18M, 

upon  this  will.     The  devise  upon  which  the  question 

turns  forms  a  distinct  independent  sentence^  and  is  in     ,„y^ 

these  words :  ^  I  give,  devise,  and  bequeath  unto  Mah 

tkem  Wesilakej  my  brother,  and  unto  Simon  Westhkej 

my  brother's  son.^    Now  it  seems  to  me  that,  in  point 

of  l^al  construction,  when  the  testator  i»  speaking  of 

his  brother^s   son,  he  must  be  taken  to  speak  of  the 

son  of  that  brother  who  was  then  particularly  in  his 

mind.     MatUum  Wesilake  was  the  brodier  then  in  die 

mind  of  the  testator ;  and,  consequently,  Simon  Wed^ 

take^  kii  son,  must  be  the  person  intended.     AdAit-^ 

ting  it,  therefore,  to  be  the  fiict  that  die  testator  had 

three  brothers,  each  of  irhom  had  a  sop  of  the  name 

of  Sinumi  I  cannot  entertain  the  least  doubt  that  he 

intended  by  diis  devise  to  give  the  property  to  Simon 

die  son  of  Matfhew  WesUake.     If  (hat  be  so,  there  was 

no  ambiguity  in  die  will ;  and,  therefore^  the  evidence 

oog^t  not  to  have  been  received.     I  am,   therefore,  of 

opinion  that  ttiei^  is  no  ground  for  a  new  trial; 

Rule  refused. 


AuBiN  against  Dalt,  :S^J^i7tb. 

n Y  ktters  patent,  iiiider  the  great  seal  of  England,  By  lettm  par 

doled  Jidjf  19.  S4  dfr*  ^^  m  well  in  consideration  of  the  idog  grant- 
ed to  the  uie  of 

the  sunender  by  the  Earl  of  Kinnoid,  into  the  hands  of  a.,  hU  hein 

and  aadgiia  for 
•vw,  Ai  tamiity  of  tOOOf.,  to  be  peld  oat  of  bis  rerenne  of  four  nd  s  half  per  cent,  at 
JBaiha4oe»  and  the  Leeward  isUnds :  Held,  that  this  annultjr  waa  ptrfonal  property,  and 
duly  jwrnrd  under  a  will  attested  by  two  witnesses,  by  a  residuary  clause  bequeathins  all 
tfie  reaty  residue,  and  remaindier  of  «  t^tftfix's  persopal  estate^  of  ;vfuit  nature  or  und 
r,  to  bar  cjcecoton. 

the 
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1820.       the  crown,  of  the  Caribbee  islands,   and  certain  other 
islands,  and  possession  therein  referred  to,  and  all  his 

ogoma  estate,  claim,  and  demand  in  or  to  the  same,  as  also 
for  divers  other  good  causes  and  considerations,  his 
majesty  did,  for  himself,  his  heirs  and  successors,  give 
and  grant  unto  the  said  earl  one  annuity  of  600/.  of 
lawful  money  of  England^  to  hold,  enjoy,  and  receive 
the  same^  to  him  the  said  earl,  his  executors,  admini- 
strators, and  assigns,  for  the  term  of  five  years,  from 
the  feast  of  Saint  Michael  the  Archangel,  then  last  past. 
And  the  king  also  granted  unto  the  Earl  of  KjU' 
fund  and  his  heirs,  one  other  annuity  of  1000/.,  of 
lawful  money  of  Englandy  to  him  the  said  earl,  his 
heirs  and  assigns ;  to  the  only  proper  use  and  behoof 
of  the  said  earl,  his  heu-s  and  assigns  for  ever,  from 
and  immediately  after  the  end  and  expiration  of  the 
said  term  of  five  years,  without  any  account  or 
other  matter  or  thing  to  be  rendered  or  given  for  the 
same;  which  said  respective  annuities  the  king  ap- 
pointed should  fi:t>m  time  to  time  b^  duly  paid  to  the 
earl,  his  heirs,  executors,  administrators,  and  assigns,  at 
the  four  most  usual  feasts  and  terms  in  the  year,  out  of 
his  majesty's  revenue  of  4^  per  cent.,  at  Barbadoes 
and  the  Leeward  islands,  as  the  same  should  come  into 
the  receipt  of  his  majesty's  exchequer,  or  by  levying 
talUes  of  assessments  upon  the  fistrmers  or  collectors  of 
the  said  revenue  for  the  time  being,  notwithstanding  any 
debt  or  debts  charged  or  chargeable  upon  the  said  re- 
yenul^  or  any  part  thereof,  the  first  payment  to  com- 
mence firom  the  feast  day  of  Saint  Michael  the  Archangel ; 
and  if  it  should  happen  that  the  said  revenue  of  4^  per 
cent,  should  at  any  time  or  times  after  the  expiration  of 
^ye  vears  fim  sbor(  of  tl^e  said  annuities,  then  the  king 

grimte^ 
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grmted  that  the  same  should  be  fully  made  up  to  the 
said  early  his  executors,  administrators,  and  assigns,  out 
of  any  other  treasure  of  his  majesty,  his  heirs  and  suc« 
oenors,  at  any  time  being  or  remaining  in  the  receipt  of 
his  exchequer ;  and  his  said  majesty  did  thereby  autho- 
zise  the  commissioners  of  his  treasury,  &c^  to  give  war- 
rant for  the  levying  tallies  of  assessment  from  time  to 
time  upon  the  farmers  or  collectors  of  the  said  revenue 
of  4^  per  cent  at  Barbadoes  and  Leeward  islands  afore- 
said, for  the  time  being,  for  the  due  pajrment  of  the  said 
annuity  of  lOOOL  to  the  said  earl,  his  heirs,  executors, 
administrators,  and  assigns  respectively  as  aforesaid ;  and 
did  declare,  that  the  receipt  of  the  said  earl,  his  heirs, 
executon^  administrators,  and  assigns  respectively,  unto 
the  said  fiumers  and  collectors,  should  be  suflBdent  dis- 
darge.  By  virtue  of  various  subsequent  conveyances 
and  assurances,  and,  ultimately,  by  virtue  of  a  certain 
indenture  bearing  date  the  26th  day  of  Jfoy,  1773,  the 
annuity  of  lOOOt  was  granted,  bargained,  and  sold  unto 
WUUam  Siaffbrd^  to  hold  the  same  unto  and  to  the  use 
cf  him,  his  heirs,  executors,  administrators,  and  assigns 
xeqiectively,  for  ever,  subject,  nevertheless,  to  a  proviso 
in  the  said  indenture  contained,  whereby  it  was  declared, 
.that  if  the  grantors,  or  such  persons  who  for  the  time 
being  should  be  entitled  to  the  freehold  or  inheritance^ 
or  other  beneficial  interest  of  and  in  the  same  annuity, 
or  any  part  thereof,  or  any  or  either  of  them,  should 
pay  or  cause  to  be  paid  unto  the  said  William  Stqffbrdj 
his  heirs,  executors,  administrators,  and  assigns,  the 
piindpal  sum  of  18,8812.  14^  10</.,  with  interest,  at 
the  rate  of  A\  per  cent,  at  certain  times  in  the  same  in- 
denture mentioned,  and  long  since  past,  he  the  said 
WUUam  SUiffairif  his  heirs  or  assignsi  would^  at  their 

request 
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18iO.       request  and  at  their  chargesy  re-grant  the  said  ^nuity, 
'  and  all  arrears  thereof  unto  and  to  their  use,  or  unto  such 

againti  '  person  or  persons  as  they  should  appoint  in  that  behalf, 
*'  *  freed  and  discharged  from  all  mesne  incumbrances.  The 
said  principal  nibney  was  not  ptud  to  Mr.  Stafford  in  his 
life-time,  and  still  remains  due  upon  the  said  mortgage. 
The  exchequer  anhuity,  subject  to  the  usual  deductions, 
was  regularly  received,  up  to  January  5th,  1818.  fViUiam 
SUgffbrdf  by  his  will  duly  attested^  bearing  date  32d  Ot> 
teieri  1777^  gave  all  his  real  and  personal  estate  whatso- 
ever unto  his  wife^  AUtkea  Maria  Stafford^  her  heirs, 
executors,  administrators,  and  assigns,  and  appointed  her 
•olt  isxecutrix  thereof^  and  died  in  die  year  1 796^  withotit 
iiStte.  The  said  will  was  duly  proved  by  his  executrix 
on  the  7th  Septe/nberj  1 796.  Akthea  Maria  Stafford^  by 
hin-lviil,  bearing  date  the  iSth  March^  1810,  and  iU^ 
teitlBd  by  two  witnesses,  after  directing  that  all  her  just 
diebtto,^  fhneral  and  testamentary  expences,  and  the 
chttrges  of  proving  her  said  will)  should  be  in  the  first 
place  paid ;  and  after  giving  sundry  pecuhia]^  and  spe- 
dfib  li^psdes^  and  divers  annuities  to  several  persons, 
and  Sieveral  diaritable  institutions  therein  mentioned, 
bequeathed  as  follows ;  viz.  ^  And  all  the  re^  residue? 
Und  t^^aindeir  df  my  personal  estate,  of  what  nature 
oir  kind  soever,  I  give  and  bequeath  the  same^  and 
every  part  thereof,  unto  John  Aubin  and  Patrick  Lewis, 
their  executors,  adalinistrators,  and  assigns,  upon  trust, 
ils  soon  as  conveniently  may  be  after  my  decease,  to  get 
in  and  convert  into  money  all  such  parts  of  my  estate  as 
shall  not  tonbist  of  money,  or  of  perpetual  stocks  or 
funds.''  And  then,  out  of  such  monies,  8cc,  to  pay 
the  several  peicnniary  legacies,  and  to  provide  suffidetit 
ftttMs  for  ths  paymient  of  the  several  aoniitties  aod  other 

yearly 


DenaUin^  for  the  plaintifT.  The  question  in  thu 
if,  whether  this  annuity  duly  passed  by  a  will  attested 
only  by  two  witnesses.  That  depends  on  another  ques- 
tion, whether  this  be  personal  or  real  property.  Ifa 
Co.  Ldt  i^a  a.  it  is  thus  laid  down :  '*  And  so  it  is  if  I; 
by  my  deed,  for  me  and  my  heir%  grant  an  ahnuity  to  a 
nian  and  the  heirs  of  his  body ;  for  that  this  ofilg 
chargeth  my  person,  and  concemeth  no  land,  nor  sa- 
Toureth    of    the    realtie,"      Holdemesse    ▼.    Carmar- 


AUBIV 
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yeariy  payments,  directed  by  her  will  to  be  inade^  and  1820. 
to  set  apart  the  annual  sum  of  800/.,  to  be  paid  for 
efer  to  the  treasurer  for  the  time  being  of  the  ThtOched 
House  Society,  for  the  sole  uses  of  that  institdtion.  And 
after  directing  similar  appropriations  for  the  benefit  of 
other  charities,  she  bequeathed  all  the  residue  of  her 
said  personal  estate  and  effects  to  be  divided  equally 
between  and  for  the  benefit  of  three  charities  therein 
named,  to  be  paid  in  equal  proportions,  for  the  be- 
nefit of  the  same  respectively.  And  she  appointed  the 
said  John  Avbin  and  Patrick  Lewis  her  executors.  The 
testatrix  died  on  the  fi9th  September,  1810,  and  the  said 
Jbkn  AMn  and  Patrick  Leant  duly  proved  the  said 
will.  The  exchequer  annuity,  under  an  brder  of  the 
Court  of  Chancery^  made  17th  February,  1817*  in  a 
cause  of  Aubin  v.  Dafy,  was  sold  to  Join  Dearman 
CkwrA,  Esq.,  for  the  sum  of  18,050/.  The  question 
for  the  opinion  of  this  Court  was^  whether  the  l^gal 
estate  and  interest  in  the  said  exchequer  annuity  of 
1000/.  passed,  by  the  will  of  Aletkea  Maria  SUxffbrd^  Vo 
Join  AubiH  and  Patrick  Leads,  the  executors  named  iti 
thewilL 


Daly. 
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1820.  then  (a),  Buckeridge  v.  Ingram  (i),  and  Earl  of  Stafford 
— ~^  V.  Buckley  (c),  are  authorities  to  the  same  effect ;  and  in 
agamt  the  last  case,  which  is  upon  the  very  will  now  in  dis- 
pute. Lord  Hardwicke  decided  this  point  on  the  autho- 
rity cited  from  Co.  Utt. 

JUchmondj  contra.  It  is  not  necessary  here  to  deny 
the  principles  of  law  laid  down  by  the  other  side.  For, 
admitting  that  this  will  is  sufficiently  executed,  still 
there  is  an  ulterior  question,  viz..  whether  this  annuity 
passes  by  the  will.  It  must  pass  by  one  of  two  modes. 
Either  it  vests  in  the  executors  virtute  officii,  or  by 
the  residuary  bequest  to  them.  An  annuity  of  this 
sort  is  thus  defined  by  Lord  Coke  {d) :  <*  And  so  it  is  if 
an  annuitie  be  granted  to  a  man  and  his  heirs,  it  is  a 
fee-simple  personal."  As  such  it  will  be  descendible  to 
his  heirs.  It  was  formerly  doubted  whether  an  annuity 
was  assignable;  but  that  doubt  did  not  extend  to  an- 
nuities of  inheritance.  Gerard  vk  Boden  (^),  Baker  v. 
Broke,  (f)  And  in  Brookes  Abr.  tit.  Annuities  pL  39.,  it  is 
thus  laid  down :  *^  It  was  doubted  if  he  who  has  an  an- 
nuitie in  fee  may  grant  it  over,  for  it  is  a  chose  in  action ; 
yet  per  alios  it  is  an  inheritance;  and,  therefore,  it  may 
well  be  granted  over,  and  that  without  attornment,  for 
it  charges  the  person ;  and  yet  the  defendant  was  charged 
as  panon  of  a  chureh.  And  a  debt  cannot  descend  to 
the  heir,  but  an  annuity  of  inheritance  may  descend  to 
the  heir ;  therefore  it  is  not  merely  personalty."  And 
in  Fitzh.Ab.  tit.  Release^  pL  48.,  '<  Release  of  all  actions 
personal  is  a  good  bar  in  a  writ  of  annuity,  notwith- 

(o)  1  Bro,  Ch.  Qu  377.  {h)  2  Ves.jun.  652. 

(c)  S  Tef.  17a  (<q  CoJIM.  2.a. 

Standing 
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staoding  he  claim  to  him  and  his  heirs ;  and  a  release  of  1820. 
acdons  real  is  also  irood.  because  it  is  mixt."  And  in  , 
.  Holdemesse  v.  Carmarthen  (a),  an  annuity  granted  by  a^inu 
the  letters  patcait  of  King  William  and  Queen  Maty  was 
conudered  on  the  same  footing  as  an  annuity  of  inhe- 
ritance^ and  assignable*  And  the  point  was  also  dis* 
cussed  in  Priddy  v.  Bose  {b).  In  NeoiT^  case  (c),  an 
annuity  of  inheritance  was  held  forfeitable  for  treason 
by  26H.8.  c.  13.  And  in  The  Earl  of  Stafford  v. 
Buddetfj  Lord  Hardwicke  expressly  says  of  this  annuity, 
^  All  the  rest  of  the  personal  estate  that  could  pass  to 
executors  would  go  to  them;  but  this  is  a  kind  of  per- 
sonalty which,  according  to  Doctor  and  Student,  would 
not  be  assets  in  executors,  and,  consequently,  will  not 
go  to  them  by  being  named  executors."  These  autho- 
ritiesy  therefore^  shew  that  the  executors  did  not  take 
this  annuity  virtute  officii.  Then  are  the  words  in  the 
bequest  sufficient  to  give  it  to  them  ?  The  testatrix  be- 
queaths all' the  rest,  residue,  and  remainder  of  her  per- 
sonal estate,  of  what  nature  or  kind  soever,  and  every 
part  thereof,  unto  J.  A*  and  P.  £.,  their  executors,  ad- 
ministrators, and  assigns,  upon  certain  trusts.  Now,  it 
IB  clear,  by  reference  to  Lord  Hardwicktfs  judgment, 
that  he  entertained  considerable  doubts  whether  this 
annuity  would  pass  by  a  sweeping  bequest  of  this  na- 
ture. Suppose  a  will  bequeathed  all  the  testator's  here- 
ditaments to  ^,  and  all  his  personal  estate  to  J3..  It 
■eems  dear  that  A.  would  take  such  an  annuity  as  this, 
and  the  heir  at  law  is  not  to  be  disinherited  without 
express  words,  and  that  though  general  words  are  used. 
Doe^  dem.  Spearingf  v.  Buckner.  {d)    [Bayley  J.     There 

(a)  1  Bra.  Ck.  Co.  376.  {b)  3  Merw.  86. 

(c)   7  ilip.  1S4.  6.  (d)  QT.IU  610. 

Voi.IV.  •  F  the 
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1820*        the  devise  was   followed   by   words   shewing  that  the 

testator  had  only  his  personal  estate  in  contemplation. 

agamai        The  words  of  the  trust  in  that  case  were  very  material, 

Dalt. 

for  the  trustees  were  to  add  the  interest  to  the  principali 
which  shewed  that  there  the  testator  was  only  speaking 
of  his  personal  estate.]  Where  the  residuary  clause  is 
in  favour  of  executors,  it  was  held,  Shaw  v.  BuU  (a),  that 
no  more  would  pass  by  it  than  would  go  to  executors 
virtute  officii ;  and  that  is  the  case  here.  And  the  words 
"  of  what  nature  or  kind  soever"  apply  only  to  real  and 
personal  chattels,  and  do  not  extepd  to  hereditaments. 
So,  in  Rose  v.  Bartlett  (i),  a  devise  of  all  lands  and 
tenements  was  held  not  to  include  terms  for  years.  The 
Court,  therefore,  are  not  bound  by  the  literal  sense 
of  general  words.  He  also  cited  Ex  parte  Sergison  {c\ 
Ex  parte  Morgan  {d)y  and  Silbersckildt  v.  Schiott  {e). 
[Bayley  J.  The  argument  would  go  the  length  of  say- 
ing that  propeily  of  this  description  could  only  pass  by 
a  special  devise.] 

DenmaHj  in  reply,  contended,  that  it  was  clear  that 
this  annuity  passed  by  the  residuary  clause  in  Mrs. 
Stafford's  ml].  Here  there  is  nothing  to  restrain  the 
general  words  of  the  devise.  And  the  only  question  is, 
whether  this  is  personal  estate ;  whether  it  would  pass 
to  the  executors  virtute  officii  is  a  very  different  ques« 
tion  from  the  present  This  is  the  case  of  a  specific 
bequest  of  the  residue,  and  is  quite  sufficient  to  pass  the 
annuity  in  question. 

Cur.  adv.  vult. 


• 


(a)  12  Mod,  595,  (b)  Cro.  Car,  292. 

(c)   4  Veu  147.  (rf)  10  Ves.  105, 

(0  5  Fe#.  i  JB.  45. 
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The  fiiUowtiig  certificate  was  afterwards  sent : 

This  case  has  been  argued  before  us  by  counsel,  and 

we  are  of  opinion,  that  the  legal  estate  and  interest  in 

the  ezpheqoer  annuity  of  1000/.  passed  by  the  will  of 

Jieikea  Maria  Sktfford  Xx^John  Aubin  and  Patrick  Lewisj 


O.  Abbott. 
J.  Baylbt. 

O.  8.    HOLROYB. 

W.  D.  Best. 


182a 


AmiK 
agtUmt 
Dalt. 


Ex  parte  Douthat. 

nnif  E  following  case  was  sent  by  the  Lord  Chancellor 
Cbr  the  ofunion  of  this  Court* 
On  the  SOth  MarcJh  1819^  Stephens  IkmtAai,  late  of 
Lkperpoolf  merrhant,  absconded  from  Liverpool,  being 
▼cry  «pi|siderably  indebted  to  creditors  who  had  trusted 
him  IP  the  ways  of  his  trade ;  and  on  the  8th  April,  1819, 
#  eoQUinition  of  bankrupt  under  the  Great  Seal  of  Oreai 
SniasHf  bearing  4iite  that  day,  was  awarded  and  issued 
agmost  the  said  Siephem  Douiial  on  the  petition  of  fVil' 
Ham  Wade^  o(  Liverpod,  aforesaid,  merchant,  the  holder 
of  II  biU  of  ^change^  dated  the  7th  March,  1819,  drawn 
by  tb^  said  Stephens  Douthat  on  Eyes  and  Miller,  and 
%cicq)^d  by  them,  for  148/.  7^.  2d.  payable  to  the  order 
of  the  «ai4  WilUan  Wade  four  months  after  date,  which 
b#li  of  ez^eng^  was  given  by  the  said  Stephens  Douthat 
i^  payment  of  the  sum  of  148/.  75.  2d*  due  from  the  said 
Stephens  Douthat  to  the  said  WiUiam  Wade,  being  the 
balance  of  an  account  current  adjusted  between  them, 

F  2  and 


AboemAn*  17th« 


Where  A.  bar. 
ing  drawn  a 
bill  of  exchange 
for  148/.  in  fa. 
vour  of  ^.y  to 
whom  he  was 
preriously  in- 
debted in  that 
amount,  com- 
mitted an  ac^of 
bankruptcy  be- 
fore either  the 
bill  was  due  or 
had  been  pre- 
sented for  ac- 
ceptance: 
Held,  that  such 
bill  of  exchange 
was  a  good  pe- 
tioning  credit- . 
ors*  debt,  al- 
though it  ap- 
peared that  sub- 
sequently to  the 
commission, 
the  bill  had 
been  duly  pre- 
sented and  paid 
by  the  accept- 
ors. 
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1820.        and  which  debt,  or  such  balance  of  account,  was  due  in 
^  cash  before  the  bill  was  drawn.      Before  the  bill  be- 

Ex  parte 

DouTHAT.  came  due  the  said  William  Wade  proved^  the  said  bill  as 
a  debt  under  the  said  commission.  The  said  Eyes  and 
MiUer  are  merchants  in  Liverpool  aforesaid,  and  were  in 
good  ciedit  at  the  time  of  the  issuing  of  the  said  com- 
mission, and  the  said  bill  of  exchange,  when  at  maturity, 
was  duly  paid  by  them. 

The  question  for  the  opinion  of  this  Court  was,  whe- 
ther, under  the  circumstances  aforesaid,  there  was,  at 
the  date  and  suing  forth  of  the  said  commission,  a  good 
petitioning  creditor's  debt  to  support  the  same. 

Uttledalef  in  support  of  the  petitioning  creditor's  debt. 

,  This  question  depends  on  the  construction  of  two  sta- 
tutes, 7  G.  1.  c.  31.  and  5  G.  2.  c.  30.  5.  22.  By  the 
first  section  of  the  former  act  persons  having  bills,  &c. 
given  by  bankrupts,  but  payable  at  a  future  day,  are 
admitted  to  prove  them  under  the  commission  in  like 

^  manner  as  if  they  were  made  payable  presently ;  but  by 
the  third  section  such  persons  are  prohibited  &om  being 
petitioning  creditors.  By  the  second  act,  however,  this 
latter  provision  is  repealed,  and  the  question,  therefore, 
is,  whether  this  would  fall  within  the  first  section  of 
7  G.  1.  c.  31.,  and  be  a  debt  proveable  under  the  commis- 
sion. Now,  as  to  that,  there  are  several  cases  in  point ; 
in  M^Carty  v.  Barrow  (a),  the  defendant  drew  bills  on 
Spaifif  and  afterward  became  bankrupt,  and  subsequently 
to  this  the  bills  were  returned  unaccepted,  and  protested; 
and  the  Court  discharged  him  out  of  custody  on  the 
ground,  that  it  was  a  debt  proveable  under  the  com- 

(a)  Sir.  949.    S  JFUs.  16.  and  7  Eatt,  457.  S,  C. 

mission. 
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mission.     And  Lord  C.  J.  Wilmot  said,  in  observing  on        1820. 
diis  case  in  the  case  of  Chilton  v.  Whiffin  (a\  that  the       — — 
Statute  7  6. 1.  c.  31.  extended  to  the  case,  and  Starey  v.       Pqutbat. 
Bams  {b)   is  to  the  same  effect.     In  Brett  v.  Levett  (c) 
the  Court  held,  that  bills  of  exchange,  to  the  amount  of 
1002.  drawn  before  the  act  of  bankruptcy,  but  due  after- 
wards, were  sufficient,  when  due,  to  found  a  petition  for 
a  commission.     It  is  true,  that  in  these  cases  the  bills 
had  been  dishonoured;  but  that  can  make  no  diffi^renoe 
in  the  judgment,  for  the  dishonour  had  not  taken  place    , 
at  the  time  of  the  act  of  bankruptcy,  and  the  subse- 
quent dishonour  would  not  therefore  vary  the  case ;  for 
it  most  have  been  a  debt  due  at  the  time  of  the  act  of 
bankruptcy,  and  that  it  oould  only  be  by  force  of  the 
statutes.  Ex  parte  Charles  {d) :   nor  can  the  subsequent 
payment  of  the  bill  alter  the  situation  of  the  parties ;  for 
if  that  were  to  be  the  law,,  the  commissioners,  and  all 
persons  acting  under  their  authority,  would  become  tres^ 
passers  ab  initio  by  an  ex  post  facto  payment  by  a  third 
person,  although,  at  the  time  when  they  acted,  it  could 
not  be  ascertamed  whether  such  payment  would  ever  be  * 
made.     This  would  be  in  effect  to  repeal  the  act  which 
enables  holders  of  such  securities  to  become  petitioning 
creditors ;  for  no  person  would  ever  venture  to  act  upon 
it.     In  this  case^  too,  there  is  an  additional  circumstance 
that  the  bill  of  exchange  was  given  for   an  antecedent 
debt,  which  relieves  the  case  from  some  of  the  difficulties 
sQggested  in  the  other  casesr    The  case  relied  on  by  the 
other  ride,  o{  Bose  v.  BatDcrqft  (e)^  can  hardly  be  consir 
dered  as  an  authority ;    all  that  appears  there,  is,  that 

(a>  5  rOww,  17.  (6)  7  Eaft,  437. 

(c)  13  Eati,  S13.  ((/)  14  Eati^  197. 

(tf)  4  Ompb,  245. 
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1820.        Gtbbs  C*  J.  did  not  like  to  decide  the  point ;  inasmuch 
as  it  was  not  necessary  so  to  do,  it  can  hardly  be  consi- 
IXhttiiaz.     dered  as  shewing  that  he  entertained  any  serioUs  doubts 
vpoa  the  question. 


Piarkei  contnL  Tlie  words  of  the  7  6.  i.  c  31.  5. 1. 
are  very  material,  it  states  that  all  and  every  person  or 
persons  who  have  given  credit  or  shall  hereafter  give 
credit  on  such  securities,  &c.  shall  be  admitted  to  prove 
them  as  if  payable  presently^  and  not  at  a  future  day. 
What,  therefore,  is  done^  is  dimply  this ;  where  the  bank- 
rupt is  h'abte,  the  statute  accelerates  the  time  of  pay- 
ment ;  but  it  does  not  aiter^  in  any  respect,  the  law^  as 
to  his  liabiiityi  Now,  thi^  drawer  of  a  bill  of  exchtoge 
is  not  liable  until  after  the  bill  has  been  presented  and 
default  made  by  the  acceptor,  and  that  default  duly 
communicated  to  the  drawer.  When  these  formalities 
have  been  complied  with^  and  the  bill  has  been  dis- 
honoured, then,  undoubtedly,  the  credit  is  givbn  on  the 
security  to  the  bankrupt,  and  the  statute  apj^lies.  The 
construction  contended  for  by  the  other  sid^  would  lead 
to  this  consequence  that  A  commission  of  bankruptcy 
might  be  sued  out  against  a  perfectly  solvent  person, 
and  that  by  a  petitioning  creditor,  who  had  received  no 
injury  whatever.  {^Abbott  C.  J.  That  cannot  be.  Unless 
the  party  has,  by  committing  an  act  of  bankruptcy,  sub- 
jected  himself  to  thi6  inconvenience.  That,  at  leasts  is 
an  act  depiendent  on  himself.]  In  the  present  case^  it 
iqppears  that  the  petitioning  creditor  hds  sustaihed  no 
damage,  for  the  acceptors  duly  paid  the  bill  when  pre- 
sented to  them.  All  the  statutes  of  bankruptcy  speak 
of  the  petitioning  creditor  as  a  party  injured.  The 
35  Hen.  8.  r.  9.,  speaking  of  the  petition,  describes  it  as 
^  Iti  complaint  in  writing  hy  any  parties  grieved  concern- 
ing 
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i^g  th€  premises*"    The  IS  Elit.  c.  7.  and  1  Jac.  K  c.  15. 
tre  to  the  same  effect.     And  in  Ex  parte  Dewdney  and 
Seaman  (a),  Lord  Eidon^  in  discussing  this  question,  says 
that  this  fepecies  of  execution,  (viz.  by  a  commission  of 
bankropt),  was  intended  by  the  legislature  to  be  given 
Id  those  creditors,  who,  if  a  commission  had  not  issued) 
oonld,  by  legal  or  equitable  remedies,  have  compelled 
payment*     Now,  that  seems  to  be  the  test  to  be  applied 
here.     Until  tb6  bill  has  been  dishonoured^  the  holder 
cannot  compel  payment  against  the  drawer.     In  all  the 
cases  cited  on  the  other  side^  the  bill  has  been  disho- 
noured before  the  proof  under  the  commission.  [Bayleif  J. 
The  dishonour  was  subsequent  to  the  issuing  the  com- 
miasion^  and  a  party  can  only  prove  for  debts  then  due. 
The  casesi  therefore,  shew,  that  proof  has  been  allowed 
in  cases  where  the  bills    hnd   not   been   dishonoured. 
Abbott  €X  J.  The  word  <<  debt"  is  not  to  be  fouud  in 
the  7  G.  1.  c.  31.     The  party  is  to  be  allowed  to  prove 
his  bill-bond  note  or  other  security.     And  no  distinc- 
tion can  now  be  taken,  between  a  proveable  debt,  and 
that  of  the  petitioning  creditor.     Bayley  J.  The  words 
of  the  statute  are,  *^  all  persons  who  shall  give  credit,"  &c. 
Now  a  man  who  takes  a  bill  from  the  drawer  is  surely 
a  person  giving  credit  to  him  ;  and  the  provision  as  to 
the  rebate  of  interest,  is  also  strong  to  shew  that  the 
legislature  contemplated  a  possible  proof  under  the  com- 
mission, and  a  payment  of  a  dividend,  too,  before  the 
bill  should  become  due.]     As  to  the  rebate  of  interest, 
spoken  of  in  the  statute,  these  words  will  be  satisfied  by 
applying  them  to  cases  where  the  bankrupt  is  acceptor 
of  a  bill,  between  whose  situation  and  that  of  the  drawer 
there  is  a  material  difference. 


1820. 


Ex  paita 

DoUTHASi 


(a)  15  Veu  496t 

F  * 


Littlcdak^ 


) 


n 


1820. 


Ex  parte 

DOUTHAT. 
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Utthdale^  in  reply.  The  words,  as  to  the  rebate  of 
interest,  are  perfectly  general,  and  there  is  nothing 
whatever  to  shew  that  they  are  to  be  restrained  to  the 
case  of  the  bankrupt  being  the  acceptor  of  a  bill.  And 
the  judgment  of  Lord  EUenboroughj  in  Starey  v.  BamSf 
where  he  dissects  the  statute  7  G.  1.  c.  3 1  •,  is  decisive  of 
the  present  case. 


The  following  certificate  was  afterwards  sent : 
This  case  has  been  argued  before  us  by  counsel,  and 
we  are  of  opinion  that  there  was,  at  the  date  and  suing 
fi>rth  of  the  said  commission  aforesaid,  a  good  petition- 
ing creditor's  debt  to  support  the  same. 

C.  Abbott. 
J.  Batley. 

G.  S.  HOLROYD. 

W.  D.  Bi»r. 


November  17th. 


Hammond  against  Reid. 


Policy  of  in.        A  CTION  ou  a  policy  of  insurance  on  the  ship  Ara^ 

surance  from       jCX. 

Para  to  New  belloj  on  a  voyage  at  and  from  Para  to  New  YorJcy 

leave'to  caU  at  during  her  stay  there,  and  at  and  from  thence  to  Para^ 

Windward  and  *^^^  leove  to  call  cU  all  OT  ony  of  the  Windward  and 

mthowMifrigr,  Leeward  islands  and  colonies  on  her  passage  to  New  York, 

radto  dia-^  with  leave  to  discharge,  exchange,  and  take  on  board  the 

change,  and  whole  or  any  part  of  any  cargo  pr  cargoes  at  any  ports 

taka  on  board 

the  whole  or      or  places  she  might  call  at  or  proceed  to,  particularly 

any  part  of  any  ^ 

cargo  at  any 

ports  or  places,  particularly  at  all  or  any  of  the  Windward  and  Leeward  islands,  without 
.  being  deemed  any  deviation  :  Held,  on  this  policy,  the  ship  having  proceeded  to  two  of  the 
Leeward  islands  for  a  puipoae  wholly  onconnected  with  the  Tovage,  th^t  it  was  a  deviation, 
und  Titiiit«d  the  insunmce* 
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si  all  or  any  of  the  Jfindward  and  Leeward  islands,  with-        1 820. 
oat  being  deemed  any  deviation  from  and  without  pre-      „ 
jiidice  to  the  insurance.      The  declaration  stated  the        ogdnM 

^  Bulk. 

sailing  of  the  ressel  on  the  voyage  insured,  and  a  loss 
by  perib  of  the  seas.     Plea  general  issue.     At  the  trial, 
at  the  IdmcasUr  Summer  assizes,  1819,  before  BayleyJ. 
a  verdict  was  found  for  the  plaintifi^  subject  to  the 
opinion  of  the  Court  on  a  case,  which  stated,  that  the 
ship  sailed  from  Para  on  the  voyage  insured  with  a 
cargo  on  board,   bound  for  New  York;  but  with  or- 
ders fit>m  the  plaintiff,  her  owner,  to  proceed  in  the 
first  instance  to  Barbadoes,    where  the    captain  was 
directed  to  sdl  the  cargo  and  receive  other  goods  on 
board  in  exchange  for  it,  and  proceed  from  thence  to 
New  Yorif  after  calling  at  the  islands  of  St.  Barthclo-' 
mew  and  St*  JTiomas^  two  of  the  Leeward  islands,  for  the 
purposes  after  stated*     When  the  vessel  sailed  from 
Para  the  plaintiff  was  there,  and  intended  to  proceed 
from  thence  in  another  vessel  direct  to  New  York^  where 
he  expected  to  meet  a  vessel,  also  belonging  to  himself 
called  the  AUce^  from  Liverpool^  which  last-mentioned 
vessel  he  then  proposed  to  load  at  New  York  with  goods 
for  the  said  islands  of  St.  Bartholomew  and  St.  Thomas^ 
and  directed  the  captain  of  the  Arabella^  after  finishing 
his  trading  at  Barbadoes,  to  proceed  to  St.  Bartholomew 
and  St.  TTumaSj  for  the  purpose  of  obtaining  inform- 
ation in  regard  to  the  state  of  the  market,  and  on  other 
subjects  at  those  islands,  with  the  view  of  forming  his 
opinion  upon  the  speculation  he  proposed  to  enter  into 
by  the  said  ship  Alice  from  New  York  to  those  islands. 
The  Arabella  arrived  at  Barbadoes  on  the  5th  March^ 
1817,  where  she  discharged  her  cargo,  and  received  on 
boar4  a  quantitv  of  sugar^  with  wbi^h  she  sailed  for 

New 
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1820^        New  York  on  the  Ath  of  April  following)  infaending  to 

,  "'  call  at  Si.  Bartholomew's  and  SL  Thomas^   two  of  the 

Hammovd 

i%aSHtt  Leeward  islands,  in  her  way  to  New  York.  In  the 
course  of  this  voyage^  after  having  passed  the  islands  of 
St*  Bartholomew  and  St.  Thoma^  she  was  lost  off  Sa^ 
vannah.  When  the  ship  sailed  firom  Barbadoee^  on  the 
4th  of  Aprils  her  objeets  of  trade  Were  at  an  end,  until 
she  should  arrive  at  New  Yorky  and  she  proceeded  to 
the  islands  of  SL  Bartholomew  and  St.  Thomas  cmly  to 
obtain  information  for  the  purpose  befote  stated. 

LittledaUi  for  the  plaintiff  contended,  that  the  going 
to  the  islands  of  &«  Bartholomew  and  St.  Thomas  wba 
no  deviation.  Here  is  an  express  leave  given  to  toudl 
at  all  or  any  of  the  Windward  or  Leeward  islands.  Un- 
der that  liberty  the  vessel  had  a  right  to  go  to  the 
islands  in  question^  And^  brides,  the  intelligence  ob^ 
tained  there  might  probably  have  some  efifect  on  hiit 
ultimate  de&tinationk 

R  Pellockf  tantti^  after  citing  Backer  y,  Albmtt  (a)t 
and  Latlghom  v»  AUnktt  (i),  Was  stopped  by  the  Court. 

Abbott  CX  J.  This  calling  at  the  islands  of  St.  Bar^ 
tholomew  and  St.  Thowuu  was  for  a  purpose  wholly 
unconnected  with  the.  voyage  in  question.  If,  as  it  was 
said,  the  intelligence  to  be  obtained  there  would  be 
likely  to  have  altered  the  destination  of  the  ship,  the 
question  would  be  different.  But  the  contrary  is  eic** 
pressly  stated  in  the  case;  for  it  is  stated  that  it  had 
reference  to  some  new  adventure  to  be  subsequently 

(a)  15  Matt.  278f  (a)  4  TaurU.  519. 

under* 
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sndeiti&eti  in  anothel*  yeaseli    I  thinks  therefore,  that        189a 
this  being  a  calling  for  a  purpctoe  entirely  Unconnected 


HaMmMIb 

with  the  toyage  was,  notwithstahding  the  words  in  the        againM 
pcikji  a  deviatfon^  and  tliat  the  plaiilti£P  is  not  entitled 


Jiidgm^it  for  the  Defendant. 


agaimt  The  Ihhabitan 

TJ^Wttship  <tf  HATFtfeLD4 


iVbormfer  18tii« 


yiVDICTMBN'f  agaitlst  tiie  <l^ftndAtits  fot  hon^re^i^  Where  in  an 

■^^      M      1  •   «  ^v^i       /•  11         1  •  indictment 

Of  k  highwHyi    The  nlrfet  ooililt  alleged  a  pt-escnp^  against  a  town- 

tib»,  that  the  dieiendantk,  from  tfme  immemoriftl,  had  ^^f ""^ 

reared  itiid  hten  adtttetomed  to  repair,  and  of  right  |^^JJ^**^ 

oi^ht  to  have  repaired,   attd  still  of  right  ottght  to  SJT^^^J^Luu. 

t(eiai&xs  As  often  te  it  shbilld  be  ni^cesMkry,  such  and  so  ^ts  had  been 

^  immemorially 

mmy  <df  the  eommon  king's  highwiiys,  situate  within  used  to  repair 

all  roads  situate 

townshit)^  as  %oidd  otherwiie^  and  bat  for  such  within  it, 


nsiige  de  pIrescHption,  be  repairaMe  by  the  inhabitants  ^ch  usage, 
of  the  pferi*  of  HcJyidd  fit  krgei    The  second  count  p^i^by'^e 
tari^  rtily  in  stidng  the  prescription  to  be  for  the  g^JSa^' 
m^/i^nX  and  respective  townships,  &c.  within  the  patish  jJj^^^^'T^ 
df  ^fttf/MII^  to  repair  separately  frbm  each  other  the  ationofapa- 

a  a^pa^B    vmvA%a    smw^vw  asi 

sevetal  toem  fstolste  within  each  township^  ftc  respee-  is  necessary  for 

the  Defendants 

th^.     Plea^  geHeml  issue.     At  th^  trial  at  the  liM  to  shew  by  en- 
Y^Ht  assizes^  before  Bm^  J.,  a  rierdict  for  the  eix>wn  other  persons  in 
was  found  by  the  jury,  subject  to  the  opinion  of  this  ^^^uSSi,^^ 
Comtonii  case^  which  stated,  that  the  road,  apart  of  S^Ww^""" 
wMeh  formed  tiie  suUed  of  thk  indictment,  was  obe  ^^«^^ 

^  tnutr  to  leptir* 

lead- 
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1820.        leading  fron^  Doncaster  to  Epaxjrth^  and  other  places  in 

--    ^         the  county  of  Z/nco^n.   Its  course  lay  along  a  bank  com- 

offonu        monly  called  the  Lono  Level  Bank,  elevated  one  or  two 

Hm  Inhabit.      '        ^ 

ants  of        feet  above  the  adjacent  country.     It  was  bounded  on 
one  side  by  a  large  open  drain,  and  on  the  other  by 
fence  ditches.     This  bank  was  made  by  the  earth  of  the 
drain.     By  articles  of  agreement,   dated  24th  May^  in 
the  Second  year  of  the  reign  of  Charles  the  First,  be- 
tween that  king  and  Cornelius  Vermuydenj  Esq.,   which 
recited  that  the  king  was  seised  in  fee  of  Hatfield  Chase 
and  Ditch  Marshy  and  of  divers  manors  and  lands  ad- 
joining, and  that  certain  lands,  wastes,  commons,  and 
waste  grounds,   situate,  lying,  and  being  upon  each  side 
of  the  river  Idle^  and  abutting  on  the  rivers  Dun  and 
Jbfre  to   the  north,  and  the  river  Trent  towards  the 
south,  being  parcel  of  the  said  premises,  and  containing 
by  estimation  60,000  acres  or  thereabouts,  were  subject 
to  be  surrounded  and  drowned  with  water  in  such  man- 
ner that  little  or  no  benefit  could  be  made  thereof 
unless  special  care  were  taken  for  inning  and  draining 
the  same.     The  said  articles  contained  an  agreement  on 
the  part  of  Cornelius  Vermuyden  to  drain  these  lands,  in 
consideration  of  himself  or  his  nominees  having  the  fee- 
simple  of  one*third  part  of  the  lands  when  drained.     In 
this  agreement  were  the  following  clauses :    <^  And  it  is 
further  agreed,  and  his  majesty  doth  hereby  declare,  that 
the  said  Cornelius  Vermuydenj  and  others  the  parties 
aforesaid,  shall  and  may,  at  their  wills  and  pleasures, 
and  as  to  him  or  them  shall  be  thought  most  necessaiy 
and  expedient,  cut,  dig,  and  make  or  cause  to  be  made^ 
such  and  so  many  channels,  watercourses,  banks,  high- 
wajrs,  sosses,  sluices,  and  other  receptacles  for  water, 
apfl  shftU  hi^ve  for  hin^s^  »pd  his  servants  and  work- 

pneii, 
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men,  with  carts  and  carriages  fit  and  convenient,  free        1820. 
iogresa    and  r^ess   for   the  perfecting  and  perform-       — — 

The  Kixo 

ance  of  the  said  works,   and   drainincr  the  lands  and        agabut 

Tht  Inhabito 

grounds  aforesaid,  without  the  let,   denial,  hindrance,        nticf 
or  interruption  of  any  person  or  persons  whatsoever, 
and  shall  also  have  and  take  such  quantity  and  propor- 
tion of  earth,  reed,    and   other   things  and  materiak 
within  the  said  grounds  for  perfecting  the  said  work  as 
by  hun  or  them  shall  be  thought  necessary  and  usefuL 
and  shall  also  have  for  his  and  .their  use  and  uses,  freely, 
without  interruption,  the  benefit  of  all  and  singular 
channels,  watercourses,  and  sluices,  which  are  now  al- 
ready made  or  digged  within  the  said  lands  or  grounds, 
and  the  same  to  turn,  change,  or  alter  for  the  more 
necessary  draining  of  the  said  grounds,  and  perfecting 
the  said  works,  or  as  he  or  they  shall  think  fit ;   and  it 
is  hereby  further  concluded  and  agreed,  that  if  the  said 
Cornelius  Vermwfden^  and  other  the  parties  and  under* 
takers  by  him  to  be  employed  as  aforesaid,  shall  have 
cause  at  any  time  or  times  to  use  any  of  the  lands  and 
grounds  lying  or  being  without  the  compass  of  the 
grounds  hereby  intended  to  be  drained  and  laid  dry  as 
aforesaid,  and  not  subject  to  surrounding  for  any  pas- 
sage of  water  or  otherwise,  then   it  shall   and  may 
be  lawful  to  and  for  the  said  Cornelius  Vermmfdenj  and 
other  the  parties  aforesaid,  to  use  the  same^  so  &r  as 
shall  be  necessary,  in  and  for  the  performance  of  the 
said  works.     The  drainage  having  been  partly  executed 
in  the  11th  year  of  the  reign  of  Charles  the  First,  12,459 
acres,  being  one  third  part  of  the  lands  then  drained, 
were^  in  pursuance  of  the  above  agreement,  conveyed 
in  fee  to  Sir  Wm.  Curteine  and  others,  the  nominees 
of  Cornelius  Vertmyden.    The  participants  of  the  Level 

of 
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,  vgainrt 


ofHaifidd  Chase  were  the  persons  who  were  the  ownei*8 
of  the  lands  subsequently  conveyed,  under  the  above 
articles,  to  Cornelius  Vermwfden  or  his  nominees.  The 
road  in  question,  which  rian  through  these  lands,  had 
been,  as  far  back  as  living  memcNry  went,  repaired  by 
the  participants  out  of  their  general  scots.  These 
repairs  were  made  by  sand  which  was  brought  from  a 
distance,  and  by  throwing  soil  from  the  adjacent  drains, 
wheu  cleansed  out  by  the  participants,  for  the  purposes 
of  the  drainage^  sand  being  the  usual  material  for  the 
repairs  of  that  road.  Hie  participants  were  not  a  cor^ 
poration,  nor  was  it  ascertained  at  the  trial  who  dl  the 
difibrent  individuals,  composing  that  body,  were,  thpugh 
the  names  of  some  were  prpved.  No  repairs  were  proved 
tp  have  been  done  by  the  defendants  upon  the  parti- 
cular road  indicted ;  but  their  prescriptive  liability,  as 
stated  in  the  indictment,  was  proved.  The  question  for 
the  opinion  of  the  Court  was,  whether  the  inhabitants  of 
the  township  of  Hatfield  were  liable  to  repair  this  road ; 
and  the  >Court  were  to  be  at  liberty  to  make  any  pf e- , 
sumption  which  they  should  think  the  jury  ought  to 
have  made. 


jE.  AldenoHy  for  the  crown.  The  prescription  is,  in 
this  case,  that  the  defendants  are  bound  to  repair  all  the 
roads  within  their  township,  which  would  ordinarily  be 
repaired  by  the  parish.  They  are,  therefore,  to  be  con- 
sidered in  the  same  point  of  tiew  as  the  inhabitants  of 
a  parish,  Rex  v.  Netherthong  (a).  Now,  if  so,  they  must 
throw  the  liability  on  some  other  persons,  or  Ihey  will 
be  liable  themselves.     Here  the  participants  are  the 


(a)  iB.iA.  179. 


only 
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only  penons  who  can  be  contended  to  be  liable;  and  1690. 
their  liability  can  only  arise  in  one  of  two  ways,  either  — — 
by  reason  of  tenure  or  by  reason  of  inclosure.  Both  against 
these  are  pot  an  end  to  by  the  facts  in  the  case.  The  ami  of 
road  is  described  as  <mi  a  bank,  formed  by  the  earth  out 
of  the  adjacent  drain.  It  had  its  origin,  therefore,  sub* 
aeqnoitly  to  the  drain.  Now,  the  drainage  was  in  the 
2  Car.  l.(  and,  therefore,  the  road  is  not  immemorial. 
And,  to  make  the  parties  liable  ratione  tenure,  it  must 
be  an  immemorial  road.  Bex  y«  Stougiton.  (a)  Nor 
can  the  participants  bfd  liable  to  repair  ratione  clausurse, 
became  it  also  appears  that  the  drain  which  caused  the 
dansura  was  anterior  to  the  road.  The  rights  of  the 
pubUc  have^  therefore,  never  been  abridged  by  the  in* 
closure  which  is  the  foundation  for  this  species  of 
liability.  Then,  if  so,  the  participants  are  not  liable; 
and  the  consequence  will  be,  that  the  defendants  are  so. 
As  to  the  repairs,  th^  are  very  trifling;  and,  admitting 
that  they  raise  a  presumption  that  the  pardcipants  are 
liable,  that  presumption  is  rebutted  by  the  other  bets 
in  the  case. 

Parhe^  contdi.  It  is  quite  clear  that  this  is  a  public 
highway,  which,  so  far  back  as  living  memory  can  go, 
has  been  repaired  by  the  participants,  and  never  by 
the  defendants.  Every  presumption  ought,  therefore, 
to  be  made^  in  favour,  of  such  long  and  uninterrupted 
usage.  It  does  not,  by  any  means,  appear  clear,  that 
this  was  not  an  immemorial  highway;  for  though  it 
migfat  be  posterior  to  the  formation  of  the  drain,  still 
there  is  nothing  to  shew,  that  the  drain  itself  was  not  an 

(a)  ^aaund.  ISS.  An*  9f 

imme- 


ao  CASES  IN  MICHAELMAS  TERM 

1820.  immemorial  drain.  The  agreement  with  Fermw/denj 
"~j"  set  out  in  the  case,  speaks  of  drajns  and  passages  for 
agaitui  Water,  as  already  existing  before  the  drainage  by  him. 
•nts  of  [^Abbott  C.  J.  Even  supposing  that  to  be  so,  still  the 
question  recurs,  by  whom  was  that  road  previously  re- 
pairable? If  by  the  crown,  all  the  waste  lands  would 
then  have  been  liable  to  the  burthen ;  and  it  is  not 
shewn  who  is  in  possession  of  them.]  Although  all  the 
lands  might  be  liable  to  contribute,  yet  an  indictment 
might  be  sustained  against  the  pai-ticipants,  who  are  in 
possession  of  a  part.  Begina  v.  Duchess  of  Buccleugh.  (a) 
And  if  not,  it  would  still  be  an  answer  to  the  present 
indictment,  which  is  against  a  township,  and  not  a 
parish.  It  is  therefore  sufficient  to  shew,  that  some 
others  are  liable,  without  fixing  on  the  individuals,  or 
shewing,  in  certain,  what  lands  are  chargeable  with  the 
burthen ;  for  such  evidence  negatives  the  special  liability 
imposed  by  custom,  contrary  to  the  common  law,  on  the 
township.  Rexy»  StougMon.  {Jb)  [Hdroyd  J.  There  is  a 
difference  between  cases,  where  the  indictment  charges 
a  special  prescription  to  repair  a  particular  road,  and  a 
general  prescription  to  repair  all  ^  roads,  within  the 
township,  as  here.  In  the  former  case,  the  iiile  is,  as  it 
is  stated ;  but,  in  the  latter,  the  defendant  must  shew,  by 
evidence,  some  certain  persons  bound  to  the  repair.  I 
remember  this  distinction  to  have  been  taken,  in  a  case 
tried  before  Mr.  J.  Chambre.']  Here,  too,  a  presumption 
may  be  made^  that  the  individual  third  part,  assigned  to 
the  participants,  was  the  part  immemorially  bound. 
Secondly,  these  lands  might  have  been  granted  by  the 

(a)  1  Salk,  359.,  «nd  3  Ftn.  ^bu  tit.  Apportionment,  SpU  9. 
{b)   159.  a.  n.  la 

crown. 
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crown,  subject  to  this  burden,  and  that  will  be  suffi-  1820. 
dent.  [Abbott  G  J.  Here  the  grant  is  stated  in  the  — 
case;  and  no  sach  condition  is  to  be  found  in  it,  which  agnnA 
negatives  such  a  presumption.]  But  even  if  the  Court  aati  of 
think  that  there  is  not  sufficient  ground  to  presume  a 
liabilitfT,  ratione  tenurse,  still  these  participants  may  be 
liable,  raticxie  dausurse ;  for  there  is  nothing  to  shew, 
that  the  fence-ditches,  which  bound  the  road  on  one 
side,  were  not  posterior  to  the  road.  And  if  an  owner 
incloses  land  on  one  side,  which  has  been  anciently  in- 
closed <m  the  .other,  he  ought  to  repair  all  the  way. 
Bex  ▼•  Staugitan.  (a) 

E.  JUenon^  in  reply,  was  stopped  by  the  Court. 

Abjbott  C.  J.  The  prescription  stated  in  this  indict- 
ment, and  which  has  been  proved  in  evidence,  is  one 
which  places  the  inhabitants  of  this  township  in  the 
same  situation  as  the  inhabitants  of  a  parish,  as  to  their 
legal  liability  to  the  repair  of  roads  locally  situated 
within  thdr  district  This  circumstance  distinguishes  the 
case  firom  those  where  the  prescription  stated  on  the 
record  lilies  only  to  the  particular  road  indicted. 
Then  the  question  is,  whether,  in  this  case,  the  defend- 
ants have,  with  any  degree  of  certainty,  shewn,  that  any 
other  persons  are  liable  to  the  burden;  If  the  case  had 
stopped  with  the  repairs  done  by  the  participants,  it 
would  have  been  sufficient ;  but  it  does  not ;  for  we 
have  the  history  of  those  participants  stated  in  it,  who 
ar^  it  seems,  the  representatives  of  Cornelius  Fermw/den, 
to  whom  King  Charles  the  First  assigned  one-third  of 

(a)  161.11.  12. 

Vol-  IV.  O  certain 
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i  820.  certain  trowb  lAuds,  then  df  little  value,  as  a  com^nsation 

'  for  draining  the  whole.   In  pursuance  of  this  agreement^ 

The  Kno  fc       «    • 

againMi..  the  QTsSii  and  bank  were,  in  all  probability,  executed; 

This  InUbft-  a    *      1                 «           '                                                 *• 

ib^  dr  and  on  the  bank  this  road  hais  since  been  made.     I  am^ 


JStunnxis^ 


iherefbre^  not  at  all  satisfied  that  the  road  hisid  any 
immemorial  existence;  and  if  so,  that  reduces  the  com* 
mencem^it  of  the  repair,  given  in  evidence,  to  the 
reign  of  Charles  the  First,  which  negatives  any  pre^ 
Scriptive  liability  on  the  part  of  these  participants.  I 
do  hot  th&ik,  therefor^,  that  the  defendants  have  esta^ 
blished,  thkt  the  participants  are  liable,  ratione  tenura^. 
And  the  circumstances  seem  also  to  me  to  hc^tive  th^r 
liability,  by  reason  of  inclosure.  Upon  the  whole,  I 
am  of  ot^inion,  that  Aere  must  be  judgment  for  the 
crown. 

Batuy  J.  I  fun  of  the  same  opinion.  The  pre- 
iscriptioh  stated  in  this  indictnyent  makes  the  township, 
lot  all  Iq;al  pur|>osefl^  as  to  repair  of  roads^  a  parish. 
Tien,  if  flo^  these  defendants  are  liable,  unlests  they  can 
throw  die  burden  on  some  other  persons,  t  entirely  agtiee 
With  my  Lord  Chief  Justice,  that,  from  the  circum- 
stances  stated  in  this  case,  we  cannot  make  the  presump- 
tion, that  this  was  an  immemorial  highway,  or  that 
tite  ^MOfiicipants  are  liable  to  repair  h^  ratione  tenurae. 
The  rc^irs  don^  by  thenk  are  eithet  referable  alto- 
geAer  to  mistdc^  or  to  a  disindination^  on  their  par^  o 
throw  the  burden  on  tfie  township^ 

HotROYD  X  In  thk  case  the  towBship  is,  by  the 
{>rieseription,  (daced  on  the  same  foetmg  as  a  parish,  both 
as  to  immemorial  roads,  and  also  as  to  any  new  high- 
ways which  may  have  been  subsequently  made;  and, 

there- 
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therefore^  whether  the  road  indicted  be  an  immemorial        1696* 
h^hway  or  not,  the  defendants  jnust  repair  it,  unless 
thqr  can  shew  with  certainty  some  other  persons  who 


HMKxxa 


are  liable.  The  usage  to  repair,  proved  at  the  trial,  antiof 
would  have  been  concldsive  against  the  |>ardcipant8f 
unless  there  had  been  evidence  to  rebut  it.  That  evi- 
dence^ however,  seems  to  me  to  be  satisfactory.  Here 
dib  wastes  and  commons  originally  surrotuided  by  rivers 
were  drained,  and  btte-thhtl  part  of  them  Mrsa  allotted 
as  a  r«Ward  tb  if^ermtfydefh  for  the  drainage;  This 
teamed  a  new  division,  which  hAd  not  ekisted  bbfihre^ 
and  the  irtpiAn  proved  are  only  co-^tensive  with  that 
new  division.  It  seems  to  me^  therefore,  to  follow,  as  a 
very  strong  presumption,  that  the  usage  to  repair  dbuld 
not  have  had  any  existence,  previously  to  the  dramage^ 

bet  ooibmenced  at  that  time ;  for  if  it  ha4  conmienced 

• 

befiir^  !n  all  probal^ty  other  lands,  as  well  as  those.of 
the  participants,  would  have  also  been  diarg^ble.  I 
think,  ihetvhref  thAt  tiie  defendants  have  ftiled  in 
naUi^  ODt^  that  the  participants  are  liable^  rationie  te- 
nnrs^  As  to  their  liability,  ratione  clausurs^  it  appears 
dn  Ae  evidence^  that  the  road  was  contemporaneous 
widi  the  indosttTB.  But  if  it  were  dear,  that  the  fence 
JSuht^  were  made  0t  a  subsequent  period,  still  that 
would  not  make  the  partidpcmts,  is  a  body,  liable  but 
enlydioie  persons  who  actually  made  and  contibued 
the  indoidre^  and  we  have  no  evidence  to  shew  who 
t^ote  persona  Were^  or  that  th^  ev^r  ^repaired  the  road. 
I  an,  tkdkreftM^  of  opinion,  that  there  must  be  judg- 
BSSBt  Mr  die  Crtiwn* 

Biar  J.,  hnving  beeh  absent  In  the  bail-oomt^  during 
tli6  aignmenti  gjkft  no  opinion* 

Judgment  for  the  Crcfwn. 
G  2 
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'  ^^^isoi.  The  King  against  The  Inhabitants  of  Brottojt. 

^aa^lndeo.  TJPON  appeal  against  an  order  of  two  justices,  by 
tioohip  it  was  which  Sotomon  MarshaUy  his  wife,  and  two  children, 

fCipiilitcdf  that 

the  master        were  removed  from  the  township  of  Whitby f  to  the 

should  providiB 

meaty  &c.  dar-  township  of  Brottofij  in  the  North  Riding  of  the  county 
except  in  the  of  Yorkj  the  sessio&s  confirmed  the  order,  subject  to 
when  thesl^if'  ^®  Opinion  of  this  Court,  upon  the  following  case : 
apn^ticebe.  ^he  pauper,  Solomon  Marshall,  was  bound  apprentice 
^°^  hT^  ^^^  ^®  ^^"^  ®^  ^'^^^  years,  by  indenture,  bearing  date 
r^Ef^ed;  during  theHthof  March,  18 IS,  and  made  between  5o/omon 

which  time  the 

apprentice  was    Marshall  the. elder,  and  Solomon  Marshall  the  younger, 

to  be  main- 
tained by  him-   of  the  tfne  part,  and  one  Addison  Brotom,  master-mariner 

the  TOfiftf  pay-  and  ship-owner,  of  the  other  part.     In  which  indenture 
adon.^n^'  }^  ^^  provided,  amongst  other  things,  that  the  said  mas-  . 
^f^^^!  ter  should  find  and  provide  for  his  said  apprentice  suf- 
^""IJE^^''*"^  ficient  meat,  drink,  washing,  and  lodging,  during  the  said 
with  his  parents  term,  except  in  the  winter  seasons,  when  the  ship  to  whick 

in  the  township 

of  s,  for  more    he  should  belong  should  be  laid  by  unrigged,  during  which 

than  for^  daysi 

not  doing  any  time  it  wos  agreed,  that  the  said  apprentice  should  main^ 
master  during  tain  himself,  OT  be  maintained  by  his  friends  /  and  in  lieu 
HelcU^at^'  ^^^  satisfaction  thereof,  the  said  master  should  pay  him, 
dence^nd^'  ^®  ^'^  apprentice,  the  sum  of  65.  a- week,  weekly  and 
the  indratore,  every  week  during  such  time  as  the  said  apprentice 
no  settlement,     should  not  be  maintained  by  his  said  master ;  and  that 

the  said  master  should  pay,  or  cause  to  be  paid,  unto  the 
said  apprentice,  as  and  for  wages  for  such  his  service 
the  sum  of  75/.,  in  manner  following;  (that  is  to  say,) 
12/.  for  the  first  year ;  \6L  for  the  second  year ;  20/.  for 
the  third  year;  and  27/.  for  the  fourth  year;  also  12^. 
a-year  for  washmg.     The  said  paiq)er9  while  the  ship  "^ 

was 
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^was  laid  up  at  WTiitby^  in  which  he  served  his  said        1820. 
master  as  an  apprentice,  during  the  apprenticeship,  re-  j.  ^ 

sided,  occasionally,  during  the  winter,  with  his  parents,  againu 
in  Brotton  ;■  and  in  the  whole,  for  considerably  more  an6  of 
than  forty  days ;  and  he  slept  the  last  night,  during  the 
oontiimance  of  the  apprenticeship,  at  BroUon.  BroUon 
is  twoity  miles  distance  from  Whitby^  and  the  pauper 
did  not  do  any  work  <fbr  his  master  while  he  resided 
there^  but  was  liable  to  have  been  recalled  by  his  master 
at  any  dme^  if  he  had  been  wanted  at  the  ship.  The 
teasions  were  of  opinion,  that  by  this  residence  at  J9ro/*- 
ton  a  settlement  was  gained. 

Tindali  in  support  of  the  order  of  sessions.  This 
was  a  residence  under  the  indenture ;  for  it  is  expressly 
stipulated,  in  the  indenture^  that  when  the  ship  was  laid 
up,  in  the  winter  season,  the  apprentice  should  reside 
with  his  friends ;  and  this  dis^guishes  the  present  case 
from  Rea  V.  St.  Mary  Bredin  (a),  where  no  such  stipu- 
lation exbted,  and  no  settlement  was  gained.  If  there 
had  been  any  clause  in  this  indenture,  enabling  the 
^iprentice  to  work  for  any  other  person,  it  would  be 
different     But  there  is  no  such  stipulation  here. 

BoOandj  contnL  This  case  falls  within  the  principle 
laid  down  in  BexY.  St.  Mary  Bredin.  That  principle 
was  this,  that  a  residence,  in  order  to  confer  a  settle- 
ment, must  be  connected  with  a  service  to  the  master  at 
the  time.  Here  it  is  not  so  connected ;  for  no  act  of 
service  to  the  master  was  done  or  contemplated  during 
this  residence  at  Brotton. 

(a)  S  B.  i  A.  5S2. 

0  3  Abbott 


Biotfffnit 
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18S0.  Abbott  C.  J.    This  appears  to  me  to  be  a  stronger 

"~^        case  than  the  one  which  has  been  dted,  and  that  on  the 

Die  Knro 

agama  Very  ground  on  which  it  has  been  attempted  to  be  dis- 
antrof  tinguished  from  it.  Here  there  was  a  distinct  sdpu** 
lation  ia  the  indenturct  by  which  the  master  dispens^ 
with  the  service  of  his  apprentice,  duripg  the  wipt^ 
seasooy  the  period  when  this  residence  at  Brotton  took 
place.  The  residence,  therefore^  is  not  at  all  connected 
with  a  service ;  buyt  is,  by  the  very  words  of  the  indeq? 
tune,  disconnected  from  it.  TiiQP  the  case  cited  is  ap 
express  authority  to  shew,  that  an  apprentice,  by  such  a 
residence,  does  not  acquire  $  settlemeut.  The  ord^r  pf  ' 
sessions,  must,  therefore,  be  quashed. 

Order  of  Sessions  quashed. 


ii(mdiuff         Tliie  King  against  The  Justices  of  the  County 

of  Carnarvon. 

The  Court  of       TyOYLY  Sent  moved  for  a  rule  nm  for  a  manda- 

K.  B.  has  no        JL/  ^ 

jonidictioii  to  mus,  to  be  directed  to  the  justices  of  CamarvoH-' 

judgment  of  shire^  commanding  them  to  enter  continuances,  and 

son2"exceptoa  re-hear  an  appeal  between  two  parishes,  touching  the 

fo^eiroonu.  settlement  of  a  pauper.    It  appeared  fix)m  the  affidavits, 

^irf'"'!^^'  that  the  a{^>eal  came  on  at  the  sessions  cm  the  14th  of 

h^'"^^  Jtti^  last,  and   that  the  appellants  having  admitt^  a 

thewitnennon  prima  £Eici^  settlement  in  this  parish,  relied  upom  the 

one  sde,  had 

refiued  to  hear   proQf  of  a  case  of  a  iBubsequeqtly  acquired  settlement 
other  side  in  an  fAsu&wh&te*    Having  jBnished  their  case,  the  attorney  for 

iqipealy  on  the 

gnmnd  that 

their  testimony  had  been  prefaced  by  observations  on  the  pert  of  the  advocate  contrary  to 

their  usual  practice^  the  Court  refused  to  grant  a  mandamus  to  rehear  the  appeal. 

the 


^  reqxM^^egts  pirocee^ed  to  make  pb^rvatioiui  upon        |820. 
t)ie  cg^  Pf9^^  by  tbe  ^ppejlants,  an^  then  offered  to 
call  witnesses  t^  ppot^a4if^t  \% ;  t)ut  ^p<  sessions  re&ised  to 


Hie  Knn 


Hie  Jiiatkes  9t 
allow  those  witnesses  to  be  called^  on  the  gf Pfind  t|u^  l^^   '  pAM^aToir. 

had  rested  his  case  on  his  argument  as  to  the  insuffi- 
ciency of  th|9  co^  Bf Py^  ^P  \\i^  other  side  j  and  there- 
upon thejr  quaph^  the  prder  of  removal.  Th^  a^avitf 
farther  {tat^  jhaf  tji^  c^pr^e  p^fgued^  by  t^e  attorney 
fi>^  the  respondentf  was  the  usuaj  p)4  prc^inary  practif^ 

tended^  that  the  refusal  o^  t|ie  par(  pf  ttfje  ^esaiox^s  to 
bear  the  witnesses  wp  in  fapf  ^  refa^  to  hear  thp 
appeal  altogether,  ip  wl|f(^b  case  ;t  was  every  day's 
practjce  for  this  Court  to  direct  the  sessions  by  man- 
damus to  h^  and  decide  the  questioij. 

Batley  J.  There  is  no  instance,  I  believe,  wh;ch  . 
can  be  found  where  this  Court  have  interfered  by  man- 
damus to  direct  the  justices  to  re-hear  ^  appeal  which 
they  have  opce  already  heard.  In  this  case  they  entered 
into  the  consideration  of  this  appeal ;  and,  after  having 
beard  it,  they  have  decided  thai  the  respondents  ought 
not  to  be  allowed  to  call  witnes-ses  in  reply.  It  is  pos- 
sible that  in  that  decision  they  may  have  been  wrong ; 
but  it  seems  to  me  that  we'  are  not  at  liberty  to  enter 
into  that  question,  as  no  case  has  been  sent  up  for  our 
consideration.  If  we  were  to  do  so,  we  should  con- 
stitnte  this  ppffft  a  ppnrf  of  Appeal  from  the  Quarter 
Sessions*  and.  we  should  have  applications  conuxuiallj 
made  to  us  to  overturn  thdr  determinations,  on  the 
ground  of  the  improper  rjeception  or  rejection  of  evi- 
clepccy  iuid  be  called  upon  to  review  their  judgment, 
although  no  cfae  h^  been  sent  to  us  fi)r  thft  purposes 
^       '      '"^       "     ^4 It  - 
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18£0.        It  is  the  duty  of  Sessions  to  hear  and  decide;  and,  if 
~"       they  entertain  any  doubts,  to  submit  them  to  this  Court; 

The  Knro  J  J  ^ 

against       but  where  they  do  not  desire  our  interference,  we  have 

The  Justtcet  of         .     .   ,.    . 

Cakkaktoit.    no  jurisdiction • 

HoLROTD  J.    If  it  had  appeared  in  this  case  that 
the  Sessions  had  heard  one  side^  and  had  altogether 
refused  to  hear  the  other,  I  should  have  thought  it  the 
same  as  if  the  case  had  not  been  heard  at  all,  and  I 
should  then  have  been  of  opinion  that  this  mandamus 
ought  to  issue ;  but,  in  this  case^  it  appears  to  me  that 
this  was  merely  a  question  as  to  the  practice  of  the 
Sessions,  who  have  determined  that  the  evidence  ten- 
dered ought  not  to  have  been  introduced  with  observ- 
ations on  the  part  of  the  advocate.     I  think,  therefore, 
that  this  Court  has  no  jurisdiction  to  interfere  in  such 
a  case. 

Best  J.  {a\  concurred. 

Rule  refused. 

(a)  Abbott  a  J.  had  left  the  Court. 


2^2JXr  2iit.     Byms  against  Wilton,  Gentleman,  one,  &c, 

Anittorneym    /^URNEY had  obtained  a  rule  nisi  for  entering  an 
loMi  hii  priTiv  exoneretur  on  the  bail-piece  filed  in  this  cause  for 

i^^uined*^     irregularity.     It  appeared  from  the  affidavits,  that  the 
"^^*"*       defendant  was  an  attorney  of  this  court,  and  that  having 

been  for  some  time  in  custody  in  the  Marshalsea  for  debts 
due  to  other  persons,  the  plaintiff  on  the  12th  Jufy  last, 
file4  bis  bill  against  him  as  an  attomejr,  and,  on  the 


WllAOll. 
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ISth  Jubf^  deliyered  the  bill,  with  tlie  usual  certificate  1820. 

rf  the  clerk  Of  the  rules  indors^  thereon,  to  one  of  the  — — 

tumkqf  8  of  Uie  prison,  for  the  purpose  of  detaining  the  ^p^ 
defiendant  in  custody.     The   bail  justified  on  Uie  8d 

ScarUtt  now  shewed  causey  and,  contended  that  as  it 
appeared  firom  the  affidayits,  that  the  defendant  was 
already  in   custody,   he  had  lost  his  privil^e  asan 
attorney. 

Gvney  and  F.  PdUockj  contra,  referred  to  Kaye  v. 
Henem  (a),  and  Prior  v.  Moore  (i),  as  recognising  a  difr- 
tinction  between  the  cases  where  an  attorney  appears  for 
others,  and  where  he  is  sued  or  sues  himself;  but  con- 
tended that  at  all  events  this  rule  must  be  absolute^  be- 
cause the  declaration  stated  him  to  be  '^  present  here  in 
court,"  and  so  treated  him  as  a  person  having  privil^g^ 
whi<;b  was  inconsistent  with  the  mode  of  its  service. 

■  The  Court  held  that,  being  in  custody,  the  defimdant 
was  not  entitled  to  his  privil^;e^  the  ground  for  allowing 
privilege  being,  that  an  attorney  is  an  oflBcer  continually 
attending  upon  the  Court.  In  this  case^  however,  he 
cannot  do  so ;  and  this  is  like  an  attorney  ceasing  to 
practice,  who  loses  thereby  his  privilege.  But  as  the 
declaration  was  defective,  they  discharged  the  rule  with- 
out costs,  giving,  at  the  same  time,  liberty  to  the  plaintiff 
to  amend  his  bill. 

Rule  accordingly,  (c) 

(a)  7  T.  R,  671.  {b)  SM^fS.  606. 

(c)  Ske  ffMma  t.  CutHng,   1  Str.  191. 


^  G4Sj;s  ^^  WQlW^h^/^s  term 


^^^  gi^      Ex  parte  Leacboft,  Gentleman,  one,  &c. 

An  agent  em-  IDEADER  moved  that  this  person  might  be  re-^- 
out  an  attor-  mitted  as  an  attorney  without  the  payment  of  any 

ney's  annual        /»_  ^ 

certificate,  hay.  pnOf  Jt  appeared  that  he  \i^4  employe^  an  ^i^^  to 
to^SJ^SS^r  t^ke  out  ti»  certificate  anqu^y,  an4  h^  ponfjpjjed  tq 
f  %D^^  practise  up  tq  the  time  of  tjie  appUciftioij  {  but  his  ^nt 
of  the  fact  con^  }^  neglected  to  do  it.  As  soon  as  he  had  disp^y^j-pi^ 
tbe,  the  Court    it,  the  present  application  was  made  to  the  Court 

will  only  allow 
him  tobe  re-ad- 
mitted upon 

pajmtet  of  the  ABBOTT  Q  Jf  said,  that  th^  Court  had  )i^  oiaR7  tfp- 
ST"      *     pUortJPW  of  thi«  isprfc  an4  th^t  ^y  t|iought  it  efpe^ 

4i/^t,  for  the  goo4  of  the  prpfe^iqu,  \^  attQ^neys 
j^uI4  tajce  eye  tq  n^  pnqijiries,  ^d  fq  jn^fpat)^- 
gdjpf  ^s  lt9  t}ie  fact  whetlfiBr  spfif^  c^jrti^c^  wepe  ^^ 
.9Hl»  «4  J9  IWfe  PW^  pertjficate  8(^  ^own  tp  thei^  ^- 
nuaUy,  4a4  thj^t,  |thejrelBM-e^  ip  or^er  tft  ,ep^ 
as  a  rule  on  this  subject,  they  would  not  in  any  instancy 

<f?W»  kpw^^fj  ^j  wpul4  ffoif  ipippje  ia  sm^  ^pe  j^jr 
^  puippse  rf  in^fqi^  the  riil/?;  ijui^,  t^i^:id5jf^  jhj|jr 
f>rd?ff4  Jbat  tb^  p^rftr  s^oul4  1^  re^^n^q^  ffjf.  the 
paynnent  pf  f^  9f f efus  of  4uty  and  a  ^e  of  pf. 

Rule  accordingly. 


nf  TO?  FiwT  YwE  OF  GEORPf;  ^t  ^. 

1820. 


Farmer  and  Another  against  Thorley  and      ^^^^^^^ 

Another. 

TDULLEIL  on  a  former  day  havim?  obtained  a  rule  Tbebvltothe 

JL  7  .  ,    .       iheriffire  dii- 

for  staying  all  proceedings  upon  the  bail-bond  in  durged  bj  the 

^,  .  defendant's 

tniS  case,  giTinga cogno- 

Tit  for  VVVPt^ 
of  dBbi  iaA^ 

BoUand  now  shewed  cause,  and  the  facts  appeared  to 
b^9  tb^  on  th^  4tb  J^y  last,  ^  bjU  of  MfddleseXf  rf- 
(linkable  on  the  Bth  of  Jifay,  is6ue4  a(  the  sf^t  of  the 
pMMffl^  fg^ns(  ^e  prinqpal,  wb^n  the  pf es^qt  d^nd- 
fWt9  bmuBe  bail  tp  i\^e  9heri$  and  ex^qted  the  hsu^ 
biji-bond ;  tbi||:  two  dajrs  aftep  H^  tune  which  tha  b^^ 
had,  by  the  practice  of  the  Court,  for  pu^|;u^  in  l^ 
above^  an  agreement  was  entered  into  with  the  principal 
^nd  bis  attom^9  but  irhoUy  without  ih^  knpi^l^dge  of 
the  b^ilt  for  a  cpgnpyit,  to  secuf^andpay  tbi?  debt  pp  thp 
90\^  Ji^  following,  vbicb  w»s  ^er  the  jplpse  pf  Trinif^ 
fBfm,  and  the  attomey'9  cost^  wer^  fit  the  saipe  tifpe  paji^ ; 
and  thfit  PIJ  the  20t|i  September  fijUowiqg,  ^^  a^ipipe^t 
iff  the  b|ul-bond  was  takep,  ai)d  wpits  su^  pfi^  therep)}, 
agi^n^t  the  bail,  Returnable  ^he  ^t  n^turp  of  thi?  fen^f. 
It  was  insisted  that  thp  several  cafes  where  it  h|is  b^^ 
dl(^ded  thfit  a  cognovit,  with  stay  ofei^ecytiop,  isadif- 
phiurge  of  the  b^H,  apply  only  to  bail  ^bove,  ^d  not  to 
bail  to  the  sheriff;  the  applications,  in  all  these  instancies 
having  been  made  on  behalf  of  the  bail  above. 

Put  the  Court  were  of  opinion,  that  l^ail  to  the 
sheriff  were  also  discharged  by  such  a  proceeding,  the 
plaintiffi  having  no  right  to  propeed  upon  the  bond, 

unless 
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18£0«        unless  there  was  a  continuing  breach,  which  could  not 
"""~^       be,  where  a  cognovit  had  been  taken,  that  being  an 

Farmer 

.  offontt        admission  by  the  plaintiffs,  that  the  defendant  had  ap- 
peared  to  the  action,  and  was  properly  in  Court 

Rule  absolute. 


Nmrember  2iih.  ROBERTS  OgoinSt   GOFF. 

ThbCouftwiU    nULLER   had  obtained   a   rule,   calling  upon  the 
neat  founded  plaintiff  to  shew  cause  why  the  judgment  entered 


•ecority,  with-  on  the  .warrant  of  attorney  in  this  case,  and  the  exe- 
tfae  SSS^l^  cution  thereof,  should  not  be  set  asides,  and  the  warrant 
pdaSil  tnd     ^^  attorney  be  delivered  up  to  be  cancelled,  on  the 

ground  of  usury. 

Dmarris  now  shewed  cause,  and  contended,  that  even 
if  the  Court  were  satisfied  of  the  usury,  after  the 
parties  had  acted  on  the  agreement,  and  time  had  been 
asked  and  given,  they  could  not  now  set  aside  the 
judgment,  and  direct  the  security  to  be  cancelled,  but 
upon  the  terms  of  the  party  paying  the  money  actually 
advanced,  with  legal  interest,  this  being  an  application  to 
the  equitable  jurisdiction  of  the  Court,  which  would 
compel  the  party  appljring  to  do  what  is  equitable  and 
reasonable ;  and  he  cited  Hindle  and  (yBrien^  1  Taun-' 
/on,  4  IS. 

Bailey  J*  {a)  We  cannot  impose  such  terms.  The 
instrument  is  void.    It  is  not  good  at  law.    The  con- 

(a)  4bbQU  Cf  J.  had  Mt  Uid  Court. 

strvetiou 


i 
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stmction  and  practice  of  this  Court  have  always  been        1820. 
different;  and  I  have  reason  to  know,  that  some  of  the        — 

ROBBETl 

learned  persons  who  argued  that  case  in  the  Common        againti 
Pleas,  were  not,  at  the  time,  at  all  satisfied  with  the 
decision. 

HoLBOTD  and  Best  J.  concurred. 

Rule  absolute. 


Gorr. 


Tatlor  and  Others  against  Harris.  ii<mmUr2siiu 


ASSUMPSIT  for  the  price  of  goods  sold  to  the  DAodmit hw- 
defendant,   oue  of  the  proprietors  of  CooetU  Gar*  atntcmciu  tfaat 
dm  theatre.    The  defendant  pleaded  in  abatement,  in  joinUj  UabU 
the  usual  form,  that  four  other  persons  (naming  them)   ^  puwur 
were  jointly  liable  with  himself.     Carter^  upon  this,  ob-  2^Sbmt*^ 
tained  a  rule  to  shew  cause  why  the  defendant  should  ton^toghre 

"^  tiM  pbett  Off  !«- 

not  forthwith  deliver  to  the  Plaintiffs,  or  their  attorney,  ndcoce  and  ad- 

.  ditiolM  oT  thott 

particulars  in  writing  of  the  places  of  residence  and  pcnont,  which 

,  ,         ,  h€  rcftiMid,  UB- 

additions  of  the  several  persons  mentioned  in  this  plea,  icn  the  action 
or  why,  in  default  thereof,  the  plea  should  not  be  set  ^  Undtirthtat 


aside.     The  affidavit  stated,  that  the  plaintiffs  had  no  ^i^^^q^^^^I^ 
knowledge  whatever  of  the  places  of  residence  of  these  foJ^^Jj^S! 
persons,  nor  where  they  could  be  met  with,  and  that,  •»**<>  ^^ww 

■ucfa  paiticulany 

in  order  to  become  acquainted  with  the  safde^  for  the  orinddaait 

theraof  fbr  act- 

purpose  of  ascertaining  the  truth  of  the  plea,  or  whe-  tiogaiidethe 
ther  it  would  be  advisable  or  not  to  abandon  the  pro- 
ceedings in  the  action,  they  had  made  application  to 
the  defendant's  attorney  (the  defendant  himself  being 
absent  in  Ireland  )f  and  also  to  the  person  who  had 
made  the  affidavit  of  the  truth  of  the  plea^  and  to  the 

trca- 


IlAmmis. 
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1820.        treasurer  (yf  dietheatre^  for  the  required  information; 

but  that  these  parties  had  refused  to  give  it,  except  upon 
H«inMi       condition  that  the  action  against ,  the  defendant  should 

ht  discontinued. 

Moore  shewed  cause  against  the  rule,  and  contended, 
that  the  defendant  had  done  all  he  was  bound  to 
do,  by  giving  the  plaintiff  a  better  writ,  and  that,  at 
all' events,  the  condition  of  discontinuing  the  action  was 
reasonable. 

The  Court  held,  that  substantially  the  defendant  had 
not  given  to  the  plaintiffs  a  better  writ,  and  that  the 
information  ought  to  be  given  without  any  such  cbn- 
dition  as  had  been  required.  For,  possibly,  the  plain- 
ti£fs  might  ascertain,  when  the  information  was  give^ 
that  the  present  action  was  proper,  and  might  choose 
to  reply  to  the  plea,  rather  than  abandon  the  action. 

Rule  absolutie. 


1820. 


The  King  against  Sir  Francis  Burdett,  Bart.  ivb!^[^s7th. 

^Hfi  Attorney   and    SdUcitor^Generaly   with    whom  on  an  ioibtiii- 

^rere  Ffli^Aiin  Seijt.,  CZar*^,  Beader,  and  Aifetg^,  Sj°cX?«, 

were  heard  in  last  term  against  the  rule  for  the  new  ^[JS"^^^ 


(Vide  Vol.  III.  p.  717.)  Besides  the  cases  referred  fountyof  i. 
to  in  their  argument,  they  cited  The  King  v.  Hensey  (a),  thatthe  deftad- 
io  shew  that  the  circtunstance  of  a  letter  beiiig  dated  jUtpat,  wroce 

and  oonipoaad 

&  B^veA  place  was  evidence  that  it  was  written  there,  the  Ubdinx, 
Seetrlett  was  theh  heard  in  support  of  the  rule';  and,  in  aeenin  x.  ooT 
fStoM  term,  Dennan^  PhiUipps^  Blacklmme^  and  Eoat^  SumiMday. 
were  fcieard  on  the  same  side*     The  argument*  in  sup*  ^^^ 
port  of  the  rule  were  as  follow :  (6)  daUT«d  in  the 

'^  ^  '  county  of  ir. 

The  writing  of  a  libel,  without  publication,  do^  not  (loomQeaoir; 

by  ^*  to  JB»f 

cbtutitute  an  indictable  bfl^ce.     The  crime  df  libel  being  indoted 

^  in  ancoTdope 

consists  in  the  tendency  to  a  breach  df  the  peace  jpro^  addraned  t»A^ 

containing 
written  directions  to  ^.  to  forward  the  libel  to  B.,  by  whom  it  waa  subeequently  pumiihed 
im  M,  The  envelope  was  open ;  and  it  was  not  proofed  that  then  was  on  it  any  trace  of  a 
teal  or  post-mark.  A.  was  not  called  at  the  trial  as  a  witnen  by  either  party;  nor  was  it 
ptoved  that  he  was  a  reddent,  or  had  been  about  that  time  in  X*  »•  Held*  by  three 
Justices,  (dissentiente  Bayley  J.)  that  this  was  eridence  on  which  the  jury  mi^t  properly 
to  left  t»  ^pierame  thsa  the  Hbel  vras  deUrved  open  to  ^.  in  X. 

.  Held,  alio,  by  three  justices,  IBavltu  J.  dubitante,)  that  a  deliTciy  at  the  post  office  in 
L,  of  a  sealed  letter,  inclosing  a  libel,  is  a  pubUoatioti  •f  the  libel  in  X.  Held,  also,  by 
three  Justices,  {Bayley  J.  dubitante)  where  a  defendant  writes  and  composes  a  libel  in 
X.  with  ^e  intent  to  publish,  and  afterwards  publishes  it  in  AT.,  that  he  may  be  indicted 
for  a  misdemeanor  in  either  county. 

And,  per  totam  Curiam,  where  a  libel  imputes  to  others  the  commJsilon  of  a  triable  crim^ : 
Held,  that  eridence  of  the  truth  of  it  is  inadmiisible.  Held^  alsoy  wbne,  in  summing  up, 
the  Judge  told  the  jury  that  the  intendon  was  to  be  collected  from  the  paper  itself,  unle« 
ettplaaicd  by  the  mode  of  pubhcition  or  other  circumstances;  and  tha^  (f  its  contents  were 
likely  to  ezdte  ledition,  &c  defendant  must  be  presumed  to  intend  tbst  which  his  act  was 
likely  to  produce;  and  that,  if  tl^y  fo^lld  such  to  be  the  intent,  he  was  of  opinion  it  i»asa 
Hbel;  and  that  they  were  to  take  the  law  ftom  him,  unless  they  were  satisfied  that  he  was 
^maag  ;  tiiat  this  was  a  correct  mode  of  tearing  the  quertion  to  the  Jury  under  32  G.5. 
c  60.  s.  1. 

Quare,  wheUier  tha  writing  and  comporiqg  of  a  libel  with  iBtaat  to  pubUih^  but  not  fol- 
lowed by  publication,  be  an  oflbnce. 


a)  i  Purr.  ^2. 

^  te  cfidaMa  tt  icBgtb  k  tU  Jii4gttMiol^  JM  J. 
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1820.        duced  by  the  communication  of  slander  to  the  minds  of 
y  others,  by  writing.     No  crime  is  therefore  committed 

against  Until  the  slaudcr  is  sd  communicated;  or,  in  other 
words,  until  the  publication,  for  till  then  there  ^an  be 
no  tendency  to  a  breach  of  the  peace.  This  is  deducible 
from  the  very  nature  of  the  crime.  It  has  been  observed 
by  Mr.  Starkiey  in  his  preface  to  the  Law  of  Libel,  that 
crimes  which  affect  the  visible  property  or  persons  of 
men,  are  much  more  obvious  to  the  understanding  than 
the  crime  of  libel,  which  is  of  a  more  intellectual  nature ; 
and,  therefore^  the.  law  respecting  the  former  is  much 
more  likely  to  be  founded  on  just  principles  in  its  com- 
mencement in  the  more  simple  state  of  society,  than 
those  laws  which,  arising  out  of  a  more  complicated 
state  of  society,  and  relating  to  a  more  refined  object, 
call  for  more  refinement  in  observation  and  greater  dis- 
crimination between  the  good  to  be  done  by  enacting 
penalties,  and  the  mischief  to  be  done  by  repressing  a 
practice  generally  useful.  One  of  the  most  refined 
conclusions  at  which  a  refined  state  of  society  can 
arrive,  is,  that  a  man  should  have  a  solid  property  in 
his  reputation.  It  is  one  of  the  greatest  privileges  that 
belong  to  the  nature  of  man,  that  he  possesses  a  sensi- 
bility to  fame  and  a  love  of  glory,  and  that  the  indivi- 
dual, by  the  combination  of  opinion  and  the  force  of 
character,  begets  in  his  own  reputation  a  property 
more  valuable  than  the  mere  materials  to  which  the 
crude  notions  of  property  are  first  applied.  The  cir- 
culation, of  written  papers,  and  the  art  of  printing, 
would  give  rise  to  great  variety  in  the  degrees  of  this 
offence.  When  it  was  found  to  injure  the  opinion  and 
respect  in  which  a  man  was  held,  or  by  which  the  go- 
vernment was  supported,  as  the  charactel:  of  individuals 
as  well  as  the  security  of  a  government,  not  upheld  by 

brute 
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brute  force,  are  founded  on  opinion  and  respect,  it  be-  1820. 
came  important  to  punish  those  who  destroyed  that  opi-  — — 
nion  and  respect  by  written  slander.  It  was  long  after  agahut 
it  was  the  habit  in  enlightened  Rome  for  every  man  of 
ifespectable  rank  to  be  in  possession  of  books,  that  the 
law  De  libellis  famosis  was  promulgated.  [^Abbott  C.  J. 
Cicero^  in  a  fragment  of  his,  Book  4.  "  De  Republica,'* 
says,  that  it  was  to  be  found  amongst  the  laws  of  Twelve 
Tables.]  That  passage  in  Cicero  has  a  reference  to  the 
practice  of  exhibiting  individuals  on  the  stagp.  It  is  to 
be  found  in  the  fragments  of  his  book  "  De  Republica," 
preserved  by  St.  Augustine  in  his  book  <<  De  Civitate 
D^''  and  the  passage  is  as  follows :  ^*  Nostrse  contra 
doodecim  tabulae  cum  perpaucas  res  capite  sanxlsent,  in 
banc  quoque  sanciendam.  putaverunt ;  si  quis  actitavis- 
set,  sive  carmen  condidisset,  quod  infamiam  afferret 
flagitiumve  alteri ;  praeclare,  judiciis  enim  ac  magistra- 
tuum  disceptationibus  legitimis  propositam  viam  non 
poetarum  ingeniis  habere  dcbemus,  nee  probrum  audire^ 
nisi  ea  lege  ut  respondere  liceat  et  judicio  defendere." 
The  probrum  audire  refers  to  the  hearing  the  actor,  who 
represents  the  character  attacked  by  the  malum  carmen 
of  the  poet  In  one  of  the  fragments  of  the  same  work, 
also  preserved  by  the  same  author,  St.  Augustine^  there 
is  a  reference  to  the  poets  who  composed  for  represent- 
ation,  ^'  probris  et  injuriis  poetarum  subjectam  vitam 
famamque  habere  noluerunt  capite  etinm  puniri  san- 
cientes  tale  carmen  condere  si  quis  auderet."  By  tale 
carmen  is  meant  such  a  composition  as  was  actually  re- 
presented  on  the  stage,  and  not  a  mere  private  unput> 
lished  composition.  In  order  to  explain  this,  some 
illustration  may  be  found  among  the  poets  themselves, 
and  particularly  in  the  2d  book  of  Horace'^  Epistles, 
"  Vol.  IV.  H  verse 
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1820.       verse  139.,  where  be  alludes  to  the  very  Law  of  the 
Twelve  Tables,  by  which  the  infamy  must  have  been 

against       attached  and  fixed  to  the  individual  by  representation, 
which  was  a  publication.     The  words  of  the  law  are 
these :  ^^  Si  quis  occehtasset  malum  carmen  sive  condiditr 
set  quod  i{ifamiam  faxit  flagitiumve  alteri,  capital  esto/' 
The  words,  it  is  to  be  observed,  are  not  ad  infamiam 
tendens  but  injamiamjaxit^  and  so  in  the  interpretation 
of  CicerOf  in  the  fragment  quoted,  the  words  are,  *^  quod 
infamiam  afferret  flagitiumve  alteri."     It  would  seem, 
therefore^  that  the  infamy  must  have  attached,  and  that 
the  mischief  must  have  occurred  before  punishment  could 
be  inflicted  on  the  authpr  or  actor.  It  appears  also,  from 
Suetonius^  De  Vitd  Augusth  c.  55*f  that  the  law  de  famosis 
libellis  did  not  exist  in  early  times  in  Borne.     ^*  Etiam 
qparsQs,  de  se  in  curia  famosos  libellos,  nee  expavit  nee 
magqd  cura  redarguit :  Ac  ne  requisitis  quidem  auctor^ 
ibua:   Id   modo  censuit  cognpsc-endum  postbac  de  iis 
qui  libellos  aut  carmina  ad  infitmiam  cujuspiam,  sub 
alieno  nomine  edant."     It  is  remarkable,  that  Augustus^ 
if  there  was  already  in  existence  a  law  to  punish  libels 
with  death,  should  not  only  have  prosecuted  none  of 
them  against  himself,  but  should  have  introduced  an- 
other law  to  subject  those  which  were  anonymous  to  legal 
restraint     Tadtus^  in  the  first  book  of  his  annals,  si^s, 
"  Primus  Augustus  cognitionem  de  famosis  libellis  specie 
legia  ejus  (i.  e.  legis  majestatis)  tractavit;   commotus 
Cassii  Severi  libidine,  qua  virog  foeminasque  illustres  pro- 
cacibus  scriptis  diffitmaverat."     And  Suetonius^  in  bis 
life  of  Tiberius,  has  this  passage  on  the  subject  of  libek^ 
chapter  28.  ^^  Adversus  convitia  malosque  rumoret,  et 
&mosa  de  se  ac  suis  carmina  firmus  ac  patiens,  subinde 
jactabat  in  dviiate  liber&  linguam  mentemque  liberaa 
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^ebere.  £t  quondam  Senntu  c^^gnitioneoi  df  qvuh  1880* 
modi criminibus  ac reis  flagitante,  non  tantum  inqoit  o<iii  ^^^ 
babemus  ut  implicare  nos  pluribus  negotiis  debeamW'  agamsi 
So  tbat  when  the  Semite  requested  him  \o  punish  tho«e 
who  drcubted  libels  against  him,  Tiberiui  replied  -^  that 
he  should  have  too  much  upon  bis  handp,  if  he  wer^  to 
add  wy  eare  of  his  owq  person  and  reputation  tP  thi(( 
whidi  h^  was  bound  to  bestow  upon  the  sitfety  and  ^ligr 
nity  of  th^  st^te/'  Tb^  scume  author  says  pf  %Miu^ 
Ctsar^  that  he  was  so  regardless  of  certain  epigrammata 
Sunosa  apd  scurrilous  verses  that  were  current  against 
I^im,  that  he  proposed  a  reconciliation  with  one  of  the 
authosi^  and  invited  another  to  sup  with  him.  Now, 
pplwithstftnding  the  clemency  of  Ogsatj  it  is  extn^irdi* 
may  ^t  such  things  should  circulate  if  they  were  th^ 
fut^ept  of  capital  punishn^ent.  It  seems  unaccouut* 
l^bUb  indeed,  how  tb^  word  famosus  was  introduced 
uol^  ^t  had  a  r^rence  to  publicatiou«  The  yery 
irprd  1^  r^lf^ion  to  ft  thing  b|i|ited  abroad  and  bot^ 
twifd  IP  fim^  In  tlie  best  period  of  J^oman  Utem^ 
tBur^  it  b^df  indeadf  acquired  ft  bad  meaniug.  Ctf^a 
«4es  fiiiQota  to  esipreis  n  couriesfuii  *^  ad  fiimosas  mater 
me  Tetat  accedere^"  wh^re  it  combines  the  reputation  of 
hfOMfublif  with  ap  actual  wwt  of  chastity.  So,  tber^ 
i|  a  pmsagf  iu  Jffora^  *^  Si  quis  moeohus  fiMret,  aut  tih 
carii4s»  aut  i^lioqui  fiunosus."  Here  alio^  famosm 
iHQIinf  otberwice  nptprious  ^r  spme  vice.  The  word 
&QKiBmi  tber^ure,  ix\  its  natural  sense  refers  to  notoriety* 
Unle^  tbat  ^otpriety  is  ^ected  in  a  libel  by  iti  publica*- 
tio9  where  is  ^  o£Esnce  ?  There  ii)ust  b^  something 
clone!  to  stlmuli^te  ipdividual  revenge  qr  public  discontent* 
If  it  is  kept  secret  it  wnnts  the  yery  essence  of  the  mean- 
ing of  the  word  famopu£|^  by  whicb  the  civilians  describe 
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1890,  it  The  very  essence  of  the  crime,  whether  it  be  against 
^    „  an  individual  or  the  public ;  whether  we  look  to  the  na- 

agatntt  ture  of  the  crime  itself,  or  the  word  by  which  it  is  de- 
scribed, consists  in  the  publication.  The  passages 
already  referred  to  from  the  civil  law,  apply  to  a  case  of 
publication ;  for,  to  make  it  a  crime,  according  to'' those 
authorities,  it  must  be  ad  infamiam.  It  cannot  be  ad 
jnfiuniam  unless  the  fame  of  some  person  be  affected  by 
ity  and  that  cannot  be  done  unless  it  is  published. 

Lord  Coke^  in  Ijaniif%  case,  means  to  say,  that  the 
actual  publisher  was  guilty,  though  he  was  neither  the 
writer  nor  composer.     Assuming  the  publication,  he 
says  this ;  ^*  That  every  man  who  shall  be  convicted  of 
a  libel,  either  ought  to  be  a  contriver  of  the  libel,  or  a 
malicious  publisher  of  it,  knowing  it  to  be  a  libel;"  . 
meaning,  that  if  he  is  the  malicious  publisher,  though 
neither  the]  author  or  contriver,  he  is  guilty  of  the  libeL 
If  this  be  taken  according  to  the  very  letter,  it  would 
not  only  establish,  that  the  writing,  without  publication, 
would  be  an  offence^  but  that  the  person  who  publishes 
it,  without  knowing  it  to  be  a  libel,  would  be  guilty  of 
no  offence  which  is  contrary  to  the  law  as  now  esta^ 
blished.  Mr.  Slarkie^  in  his  treatise  on  the  LceayofUbdy 
after  reviewing  all  the  cases  upon  the  subject,  seems  to 
be  of  opinion,  that  by  the  law,  as  now  understood,  pub- 
lication is  necessary,  to  constitute  the  offence ;  and  that 
opinion  has  generally  prevailed  in  the  profession,  since 
the  case  of  Entick  v,  Carrington,  (a)     The  case  of  The 
King  V.  Payne^  no  judgment  ever  having  been  pro- 
nounced in  it,  must  be  considered  as  one  of  doubtful 
authority*    The  opinion   of  the  Court,   as  given  in 

(a)  19  StimeU.  St,  Tr.  1030. 
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B Mod.  167.,  is  this:     <<  The  making  of  a  libel  is  an        1820. 
oSencej  though  never  published ;  and  if  one  dictate  and 
another  write^  both  are  guilty  of  making  it.     To  what        agahui 

BUEDXTT* 

purpose  should  any  one  write  or  copy  after  another,  but 
to  shew  his  approbation  of  the  contents,  and  to  enable 
him  to  keep  it  in  his  memory,  that  he  may  repeat  it  to 
others.  Now  though  the  bare  reading  of  a  libel  may  not 
be  a  crime^  because  a  man  may  be  surprissed,  and  not  un^ 
derstand  what  he  is  about  to  read ;  yet,  wiien  one  takes 
it  from  another,  and  hears  it  spoken  before  he  writes  it, 
this  cannot  be  by  surprise,  because  he  has  time  to  exer-' 
cise  his  thoughts  before  he  writes ;  so  that  it  is  not  a 
libel  by  repeating  but  by  writing.  If  one  repeat,  and 
another  write  a  libel,  and  a  third  approve  what  is  writ^ 
ten,  they  are  all  makers  of  it ;  for  all  persons  who  con« 
cor,  and  shew  their  assent  and  approbation  to  do  an 
nnlawful  act,  are  guilty.  So  that  murdering  a  man's 
reputation,  by  a  scandalous  libel,  may  be  compared  to 
murdering  his  person ;  for  if  several  are  assisting  and 
encouraging  the  man  in  the  act,  though  the  stroke  was  ^ 

given  by  one,  yet  all  are  guilty  of  homicide."  According 
to  this  authority,  if  any  man  shews  his  friend  an  epigram, 
in  which  there  is  a  reflection  on  another,  and  he  takes  a 
capj  of  it  to  look  at  for  his  amusement,  he  is  guilty,  be* 
cadiBe  he  may  publish ;  but  it  might  as  well  be  contended 
that  a  man  can  be  guilty  of  shooting  at  another  by  keep« 
ing  a  gun,  merely  because  somebody  might  take  it  and 
charge  it  Again,  the  offence  of  libel  is  compared  to 
that  of  murder ;  but  how  is  a  man's  reputation  murdered 
by  a  libel  never  published  ?  In  The  King  v.  Beare  (a), 
Lord  HoU  says,  that  **  It  was  -objected  that  writing  a 
libel  may  be  a  lawful  act,  as  by  the  clerk  who  draws  the 

(p)  1  LtL  Rajfrn.  414.     Cttrih.  407.    S  Salk.  417. 
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IBSO.        Indictment,  or  by  a  student  who  takes  notes  of  it,  and 
*— *"■       80  the  defendant's  might  be  a  lawful  writinir :"  to  which 
offdHn        the  judge  said,  '^  That  the  matter,  abstractedly  considered, 
is  unlawful ;  therefore  the  general  finding  shall  be  taken 
to  be  criminal ;  and  that  if  the  writing  was  innocent^  as 
in  the  case  objected,  there  ought  to  be  a  special  finding 
of  those  particulars  which  distinguish  and  excuse  it     If 
an  action  be  brought  on  the  statute  of  maintenance  it  is 
sufficient  to  say  quod  manu  tenuit,  yet  in  some  circum- 
stances a  man  may  lawfully  maintain  a  suit  as  an  attor- 
ney or  near  relation."     The  answer  to  the  last  observ- 
ation is  obvious;  the  words  of  a  statute  are  always 
deemed  sufficient  in  a  declaration  or  indictment  upon 
that  statute ;  for  the  words  must  receive  the  same  con** 
struction  on  the  record  as  they  do  in  the  statute,  and 
the  defendant  has,  therefore,    the  opportunity^  when 
charged  in  the  words  of  the  statute,  of  insisting  upon  all 
the  proofs  required,  and  making  all  the  defences  ai'^ 
lowed  by  the  statute.     The  principle  laid  down  by  Lord 
Holt  is  this :  if  a  man  should  write  a  libel,  or  buy  it  of 
ft^  bookseller,  and  keep  the  libel  locked  up  in  his  closet^ 
and  there  it  should  be  found,  the  onus  probandi  is  cast 
upon  him,  to  shew  an  innocent  intention.     Look  to  the 
consequences  of  such  a  rule^     It  has  been  laid  down 
that  a  man  may  be  guilty  of  a  libel  on  those  who  have 
gone  before  him,  and  even  upon  a  foreign  prince  ol* 
government.     Now,  there  is  hardly  any  book  that  does 
ndt  in  some  passage  contain  a  libel  on  the  living  or  Uie 
dead)  on  princes  or  on  governmoits.     Or,  suppose  a 
man  writes  a  libel  and  puts  it  in  his  closet,  who  can 
prove  his  intention  but  himself?  and  he,  if  prosecuted, 
iirould  not  be  a  competent  witness  for  that  purpose. 
Lord  Holt  proceeds ;  ^^  That  the  jury  having  found  the 

defendant 
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defaMknt  guiltj  of  wridng  a  libel,  he  must  be  taken  to        1<3M» 
be  guilty  of  writing  the  original,  and  a  copy  could  not      j^  ^^^ 
be  giveo  in  evidence ;  on  the  other  side,  if  the  copy       ^''^^ 
of  a  libd  be  a  libel,  then  the  writing  of  it  is  a  great 
ofimeei  bat  that  people  may  not  go  away  with  a  notion 
that  writing  of  a  copy,  though  by  one  that  has  no 
warrantable  authority,  is  not  libelling,  the  Chief  Justice 
eaidi  that  sttch  a  copy  contained  all  things  neoessaTy  to 
the  ocNUtitation  of  a  libel,  yiz.  the  scandalous  matter 
and  the  writing.    It  has  the  same  pernicious  oonse- 
quenocsi  for  it  pcrpettiates  the  memory  of  the  thing, 
and  eomb  time  or  other  comes  to  be  published."     That 
is  an  assamption,  and  Lord  Holt  had  no  right  to  assume 
that  tb^  would  ever  be  published;  and  the  possibility 
of  tiieir  being  {Subsequently  published  never  can  con- 
stitHte  an  offimoew    There  were  authorities  decided  a 
very  few  years  before  The  King  v.  Beare^  fully  justifying 
the  doctrine  laid  down  hj  Lord  Holt,  and  which,  no 
doubt,  he  had  strongly  in  his  mind  at  the  time.     In 
Tke  King  v.  Fades  (a),  the  defendant  was  tried  at  bar, 
in  the  second  yearof  Jometthe  Second,  on  an  inform- 
atioo  for  comm«[iding  a  book  in  which  were  several 
aeditious  sentences  and  clauses,  and  convicted ;  and  al- 
though there  was  a  motion  in  arrest  of  judgment,  on 
the  ground  that  it  waa  not  averred  that  he  either  read 
or  knew  these  sentences  to  be  therein ;  yet,  afterwards, 
all  exceptions  were  waived,  and,  upon  the  defendant's 
submission,  he  was  fined  100/.     In  The  King  v.  ^t?- 
liams  (6),  the  information  was  for  publishing  a  libel,  called 
^  Dangerfield's  Narrative."      The  defendant  pleaded 
that  by  the  law  and  custom  of  England  the  Speakers  of 
the  House  of  Commons  signed  and  published  the  acts 

(a)  a  Shomer^  4«8.  (6)  Jh.  471. 
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18S0*        of  the  house,  and  that  he  signed  the  paper  in  question 

J~r*        as  an  act  of  and  by  order  of  the  House.     He  was,  how- 
Hie  Kiva  ^ 

offAna        ever,  fined  10,000/.  for  this  offence.    These  cases  would 
not  be  considered  as  authority  at  the  present  day,  but 
they  may  possibly  haye  been  considered  as  such  by  Lord 
Hdt^  having  been  decisions  which  no  act  of  parliament 
had  reversed,  and  which  no  resolution  of  parliament 
bad  condemned.     It  is  true  that  before  the  cases  of 
The  King  v.  Pm^  and  The  King  v.  Beare,  the  Revolu- 
tion had  intervened;  but  the  statute  for  licensing  the 
press  was  in  existence  after  the  Revolution.     Upon  the 
expiration  of  the  licensing  act,  in  the  reign  of  Charles 
the  Second,  the  Twelve  Judges  were  assembled  to  dis- 
cover whether  the  press  might  not  be  as  effectually 
restrained  by  the  common  law  as  by  that  act.     They 
came  to  this  resolution,  that  it  was  criminal  at  cdknmon 
law  not  only  to  write  public  seditious  papers  and  false 
news,  but  likewise  to  publish  any  news  without  a  licence 
from  the  king,  though  it  were  true;  and  in  The  King  v. 
Harris  (a),    Scroggs  C.  J.    lays  down   the  same  rule. 
Now  Lord  Holtf  and  the  Judges  who  assisted  him,  some 
years  after  the  Revolution,  were  placed  in  the  same 
predicament  as  the  Judges  stood  in  at  the  expiration  of 
the  licensing  act  in  the  reign  of  Charles  the  Second.    In 
the  5  W.  3.  the  licensing  act,  having  been  prolonged  for 
one  year,   had  expired.     An   ineffectual  attempt  was 
made  to  renew  it  in  parliament.     It  was,  therefore,  not 
unnatural  that  Lord  Holl  and  the  other  Judges  might, 
to  a  certain  extent,  feel  themselves  bound  by  the  autho- 
rity of  the  Judges  on  the  like  occasion,  and  conceive 
that  there  was  some  principle  of  law  that  warranted 
them   in  the  determination   that   they  made  in  these 

(«)  7  HwveCt  S(a(e  Trial*,  929. 
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;  and  they  might,  perhaps,  be  willing  rather  to  refer        1820. 
to  antecedent  authorities  for  the  opinions  they  had  im-         ^ 
bibed  than  to  the  authority  of  those  later  Judges,  whose       jtgamti 
memories  were  brought  into  merited  odium,  by  their 
attempts  to   support   arbitrary  power.      The  King  y. 
JEadeSj  which  was  a  prosecution  for  approving  a  libel, 
was,  however,  the  only  authority  for  that  doctrine,  which 
was  again  laid  down  in  The  King  v.  Payne.    Lord  HoUj 
indeed^  refers  to  the  authority  of  Lord  Coke^  in  the  case 
DeLdbeUis  FamosiSf  5  Rep.  125.  and  to  LamV%  case.  The 
charge  in  the  former  case  was,  for  composing  and  pub- 
lishing a  libel,  and  three  points  were  resolved,  first,  every 
libel  which  is  called^mo^us  libellus  seu  infamatoria  scrip" 
turoj  is  made  either  against  a  private  man  or  against  a  ma- 
gistrate or  public  person.  If  it  be  against  a  private  man,- 
it  deserves  severe  punishment ;  for  although  the  libel  be 
made  against  one,  yet  it  excites  all  those  of  the  same 
fiunily,  kindred,  or  society,  to  revenge,  and  so  tends 
per  consequens  to  quarrels  and  breach  of  the  peace,  and 
may  be  the  cause  of  shedding  of  blood,  and  of  great  in- 
convenience. Here  Lord  Coke  gives  the  definition  of  the 
crime^  and  states  it  to  consist  in  its  tendency  to  excite 
a  breach  of  the  peace.    But  how  can  it  tend  to  a  breach 
of  the  peace  unless  the  individual  libelled,  or  some  per- 
son connected  with  him,  should  see  it.     The  very  de- 
finition of  the  ofience,  therefore,  shews  that  it  lies  in  the 
publication.     Lord  Coke  then  states  the  diffecent  modes 
of  publication;  but  there  is  nothing  to  shew  that  he 
thought  that  the  bare  act  of  writing,  without  publica- 
tion, was  a  crime.     In  LamV^  case,  9  Rep.  59.  a  bill  was 
exhibited  in  the  Star  Chamber  against  certain  persons 
for  publishing^  two  libels,  and  the  question  was,  what 
ppostituted  that  sort  of  publication  which,  in  that  par- 
ticular 
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dotilar  case^  justified  the  cotlvictidn;  and  it  wAh  coti* 
sidered  how  far  the  writ'ei^  or  contriver  of  the  libel 
should,  in  that  case^  be  deemed  the  publisher ;  and  Lord 
Cbfo  sayb,  **  IF  a  person  writes  a  cit^py  of  a  libel,  and 
does  not  publish  it  to  others^  it  is  no  publication ;  for 
erery  one  who  shall  be  convicted  ought  to  b6  the  con- 
trirety  procurer,  or  publisher  of  it,  knowing  It  to  be  a 
libel ;  but  it  is  great  evidence  that  he  published  it  when 
he^  knowing  it  to  be  a  libel,  writes  A  bopy  of  it,  unless 
he  tan  prove  that  he  delivered  it  to  a  Magistrate/' 
Now^  it  is  singular  that  Lord  Chke  shbUld  lay  down 
with  so  dluch  exactness  the  presiiinptiVe  evidence  of 
writing  to  support  a  charge  of  publication ;  and  yet  not 
mentimi  that  the  act  of  writing  alone,  without  publica- 
tioi^  would  constitute  aU  ofibbce.  It  appears,  from  the 
repott  of  the  same  cas&  in  Moore^  that  the  whole  ques- 
tion waft)  wliat  should  be  evidence  of  a  publicatidfa; 

• 

The  case  of  John  of  Norihampttmf  referred  to  by  Lofd 
t&Uj  ift  A  ease  of  publication,  or  at  least  if  it  do^  not 
sttffieittitly  appear  that  the  letter  had  beto  i*eceived,  it  Ik 
dben  ambiguous  ahd  of  doubtitil  authority.  It  a^^^^i^ 
from  Biaxards  and  Wocttm.  12Co/^,  35.  that  it  lAnb 
eVen  doubted  in  the  Stair  Chamber  whether  a  sending  a 
Ubel  to  the  patty  libell^  was  such  a  publication  as  to 
give  tliat  Court  jurisdiction^  It  never  could  have  been 
imagined,  therefore,  by  those  who  presided  there,  that 
tlie  mere  writing  without  publication  was  criminal.  The 
King  V*  KntU  {a)  was  a  mere  nisi  prius  case^  where  the 
party  is  reported  to  have  been  found  guilty  of  the  print- 
ingi  and  acquitted  of  the  publishing ;  but  printing  is  a 
species  of  publication,  for  copies  must  at  least  be  de- 
livered out  to  be  revised  and  corrected. 


(a)  1  BamardisiQnt  305^ . 
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When  the  libd  bill  was  in  ito  progress  thifough  pai^<>        I8J^ 
liAment,  the  Judges  were  summoned  by  the  house  of 
peersy  and  certain  questions  were  put  to  them.     And  in 
answer  to  one  of  these  questi<His,  I^ord  Chief  Baron 
JSyir,  in  delivering  the  opinion  of  the  Judges^  states  ex« 
presdji  that  (a)  <<  the  crime  consists  in  publishing  a  libel  i 
n  criminal  intention  in  the  writer  is  no  part  of  the  defi-* 
nition  of  the  crime  of  libel  at  the  cominon  law*"  This  is 
an  aathority  of  the  Twelve  Judges  in  modem  times,  to 
abew  diat  the  offisnce  consists  in  the  publication.     It  is 
admitted,  that  to  support  a  civil  action  there  must  be  a 
pvblication ;  liecauise^  otherwise,  there  cab  be  no  damage 
If  «H  there  can  be  no  wrong  without  publication^  and 
aball  it  be  said^  that  a  man  slNUl  not  have  HD  action 
when  there  is  no  publication,  because  there  is  no  w^tmg 
without  publication,  blit  that  the  king  shall  indifct  for 
the  mere  writing,  when  the  individual  is  neither  wronged 
in  his  character  nor  roused  In  his  feelings  ?    The  |[)ublie 
oflenoe  grows  out  of  the  private  injury  to  the  ihdividuaL 
It  arises  out  of  the  ii^urjr  to  his  name  ahd  repntaticmi 
which  cannot  be  effected  till  the  writitig  is  published,  or 
in  Other  word%  until  its  contents  are  ooinmunioated  to 
the  minds  of  others.    It  has  been  argued,  that  the  d& 
fence  of  libel  bears  a  strong  analogy  to  forgery,  at  com* 
OMin  laW)  and  that  inasmuch  as  the  false  tnaking  of  an 
inttnunent,  with  intent  to  defraud,  is  an.  offence  at  com* 
mon  law,  althougli  the  instrument  never  be  uttered ;  it 
follows  that  the  writing  of  a  libel  with  intent  to  defame^  is 
an  offence^  although  that  libel  be  never  published&   These 
olfenoes,  however^  are  very  different  in  their  nature.     In 
the  offence  of  forgery, ,  the  crimen  falsi  is  completed  by 
the  very  act  of  folse  making  the  instrument,  accompanied 
with  the  intent  to  defraud*    The  offence  of  libelling  on 

-     *  {•)  92  Bvyh  St,  jy.  soo. 
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1820.  ^^^  other  hand,  is  not  complete  until  the  contents  of  the 
— —  libel  are  communicated  to  the  minds  of  others,  because 
agamM  Until  that  time  the  reputation  of  the  party  is  not  injured, 
nor  is  his  resentment  roused.  If  this  doctrine  is  to  pre- 
vail, that  the  mere  wi'iting  is  prima  facie  criminal,  there 
is  not  any  one  work  that  has  adorned  the  literature  of 
any  country,  or  that  has  lashed  the  vices  of  any  age,  or 
that  forms  part  of  the  intellectual  riches  of  any  nation, 
that  might  not  have  been  the  subject  of  criminal  prose- 
cution ;  and  the  extreme  absurdity  of  such  a  consequence 
surely  affords  no  inconsiderable  argument,  that  the  pre- 
mises from  which  it  is  deduced  are  fallacious.  The  mere 
writing  and  composing  a  libel  not  followed  by  publica* 
tion,  is,  therefore,  no  oflfence  known  to  the  criminal  law 
of  England. 

It  has  been  further  argued,  that  where  several  acts 
constituting  an  offence,  take  place  in  different  counties, 
the  offender  may  be  indicted  in  any  of  those  counties ;  and 
that  in  this  case,  inasmuch  as  the  offence  is  composed  of 
the  writing  and  publishing,  and  the  writing  took  place 
in  Ijeicestershtre^  that  the  defendant  may  be  indicted  in 
that  county,  although  the  libel  was  only  published  in 
Middlesex,  The  case  of  a  windmill  erected  in  one 
county  and  proving  a  nuisance  in  another,  has  been 
mentioned.  Assuming  that  it  may  be  indicted  in  the 
county  where  it  operates  as  a  nuisance,  how  is  it  to  be 
abated?  How  is  the  sheriff  to  execute,  out  of  his  own 
county,  the  judgment  quod  prostematur  nocumentum. 
This  shews  that  the  party  can  only  be  indicted  in  that 
county  where  he  does  the  act.  In  misdemeanors,  which 
are  trespasses,  the  venue  must  be  laid  in  the  county 
where  the  trespass  is  committed.  This  part  of  the  case 
was  SQ  fiilly  argued  when  the  rule  nisi  was  moved  for ; 

and 
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and  the  several  authorities  upon  the  subject  so  fully  con-  18S0. 

sidered,  that  it  is  unnecessary  to  pursue  it  any  further.  _.    „ 

If  the  rule  contended  for  be  the  correct  one,  the  power  agamsi 


it  would  give  to  the  crown  to  multiply  its  tribu- 
nals would  be  indeed  alarming.  For,  if  a  man,  conceiv- 
ing libellous  matter,  bought  the  paper,  pen,  and  ink  in 
jl^j  wrote  the  libel  in  B.j  put  it  into  the  post  in  C,  and 
caused  it  to  be  delivered  in  D.,  there  to  be  published;  then, 
according  to  the  argument,  the  party  might  be  indicted 
in  any  one  of  these  four  counties.  And  the  crown  would 
thereby  have  the  power  of  selecting  that  county  in  which 
they  might  obtain  a  jury  disposed  to  convict  the  defend- 
ant. Such  an  option  would  naturally  excite  a  strong 
tuspidon  of  partiality  in  the  administration  of  criminal 
justice,  and  would,  therefore^  be  against  sound  policy. 

It  has  been  further  contended,  that  in  this  case  there  was 
evidence  of  a  publication  in  Leicestershire  /  and  it  is  said, 
that  where  a  Ubel  has  been  put  into  circulation  by  the  act 
of  the  defendant,  it  must  be  taken  to  be  published  by  him 
in  the  place  in  which  he  parted  with  the  possession  of  it 
for  the  purpose  of  publication ;  and  that,  in  this  case,  it 
was  clear,  at  all  events,  from  the  evidence,  that  the  de- 
fendant did  part  with  the  possession  of  the  libel  in  ZW- 
eesUrskire,  either  by  putting  it  into  the  post,  or  delivering 
to  a  servant  or  to  some  other  person  for  the  purpose  of 
transmitting  it  to  London.  The  case  of  The  King  v. 
WaUon  (a)  was  cited  as  an  authority  to  shew  that  the 
patting  a  scaled  letter  into  the  post  is  a  publication; 
but  that  is  only  a  nisi  prius  case,  and  therefore  of  no 
great  authority ;  and,  besides,  Lord  EUenborough  did 
not  decide  that  that  was  a  publication,  for  there  being 
no  proof  that  it  had  the  genuine  post-mark  on  it,  he  held 

(n)  1  Campb.  21 S. 
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1 890.  the  proof  of  publication  insufficient  Rex  v.  Williams  (a) 
was  the  case  of  sending  a  letter  with  intent  to  provoke 
a  challenge ;  the  letter  sealed  was  put  into  the  post-offlce 
in  WeUminUer^  addressed  to  the  prosecutor  in  Lomdon^ 
by  whom  it  was  received.  It  was  contended  that  there 
was  no  evidence  of  any  offence  having  been  committed 
.in  Middlesex^  the  letter  not  having  been  seen  by  any  one 
there;  but  Lord  EUenborough  held,  that  an  o£fence 
had  been  committed  in  Middlesex^  and  he  said  that,  had 
the  letter  never  been  delivered,  the  defendant's  offence 
would  have  been  the  same.  In  that  case  the  sending  is 
the  gist  of  the  ofifence^  and  there  need  not  be  any  publi- 
cation. The  crime  of  sending  a  challenge  does  not  con- 
sist in  its  tendency  to  a  breach  of  the  peace^  but  has  ever 
beeq  considered  as  ap  actual  breach  of  the  peace.  The  act 
of  writing  and  sending  a  challenge  is  therefore  criminal, 
jgltbough  the  challenge  never  arrives ;  in  like  manner  as 
ibe  jpving  a  loaded  pistol  to  a  man,  and  desiring  him  to 
shoot  another,  is  criminal  though  no  shot  ia  fired.  The  act 
of  sending  is  the  crime  in  the  one  case  and  the  other; 
for  if  in  the  one  case  he  puts  the  challenge  into 
tils  pocket,  and  in  the  other  the  loaded  pistol,  and 
cibiuigea  bis  purpose^  he  has  the  benefit  of  the  kxaus 
peiutentisB)  and  is  not  guilty ;  but  if  the  pistol  be  actually 
given  to  the  servant  to  shoot  another,  or  the  challengo 
f^tual^y  sent,  and  before  the  orders  are  obeyed  the 
pi^rsop  carrying  the  pistol  or  the  challenge  ia  inter- 
cepted by  a  magistrate  and  discloses  the  facts;  can 
apy  man  doubt  that  the  party  sending  him  might  be 
indicted  for  a  misdemeanor,  though  his  objects  were  ia 
neither  case  accomplished  ?    In  the  crime  of  libel,  how* 

(a)  2  Cam^,  506, 
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ev^y  pablication  is  essential  to  constitute  the  offence.        182P. 

If  the  intention  to  publish  be  defeated,   the  crime  is      _    „ 

'^  The  Kno 

prevented.  Every  indictment  contains  the  charge  of  ^^gohui 
puhlicationt  but  in  the  case  of  a  challenge}  publication 
18  no  part  of  the  charge  The  evil  design  manifested 
by  some  overt  act  of  a  criminal  character,  imd  of  im- 
mediate danger,  though  arrested  before  its  final  otyect 
be  accomplished}  constitutes  a  crime,  as  in  the  case  of  d^ 
livering  (he  loaded  pistoU  Publication  means  the  makiog 
public  I  the  law,  indeed,  declares  that  a  commqnication 
to  one  individual  is  a  making  public,  but  neither  tl^ 
law  nor  common  sense  can  call  concealment  a  pub^csr 
tion.  It  caA  be  no  publication,  ther^fore^  to  put  ^  seal 
4ipo|i  i|  letter  and  put  it  into  the  post;  it  ^  an  act 
towards  a  puhUcationj  and  if  the  law  defined  that  act  i^ 
a  crime  per  se,  it  plight  be  indicted  in  the  county  wher^ 
it  was  ^mmitted.  But  that  act  is  in  itself  %  ooncef^- 
ment;  and  to  indict  a  man  for  a  concealment  and  9tdl 
it  a  publication^  in  order  to  make  a  constructive  crimei 
Qot  only  violates  the  principles  of  common  senses  hut  per* 
verts  the  plain  meaning  of  words.  It  is  trifling  with  cc^Qr 
mon  sense  and  coi^mon  miderstandin^  to  say  th^t  ft  i^an 
i«  guilty  of  publishing  a  letter  by  the  very  act  of  tatqug 
the  greatest  pains  to  coi^ceal  i^  contents  from  every  eye 
but  that  of  the  individual  whom  he  intends  to  see  th^ 
in  another  plfice.  He  may  intend  to  publish  it^  and 
the  putting  of  it  into  the  post  may  be  evidence  of  that 
intention,  but  the  intention  to  do  ^n  act  which  is  pot 
^cme  do^  not  make  that  act ;  the  intention  to  murder  is 
lK>t  murder,  nor  the  intention  to  publish  a  publishing. 
J[t  may  be  said,  however,  that  the  term  publication 
4oes  not  necessarily  mean  a  communication  of  the  con- 
tents of  the  instrument,  and  the  publici^op  of  %  will 

or 
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1820.       or  of  an  award  may  be  referred  to ;  there  the  term  pub- 
"""""       lication  means  no  more  than  the  execution  or  acknow- 

The  Kiva 

againu  iedgment  of  the  particular  instrument  in  the  presence 
of  the  witness  who  can  identify  it.  The  act  of  publi- 
cation in  both  those  cases  is  confined  to  the  character 
and  identity  of  the  instruments,  and  therefore  need  not 
extend  to  their  contents.  The  publication,  therefore, 
which  the  law  requires  of  a  will  or  an  award  is  a  com- 
munication to  others  of  the  nature  of  the  act  done,  and 
not  of  the  contents  of  the  instrument ;  but  that  term, 
when  applied  to  a  libel,  must  mean  a  communication 
of  the  contents  of  the  libel,  for  until  that  takes  place^ 
there  can  be  no  tendency  to  a  breach  of  the  peace. 

By  the  rules  of  pleading,  the  charge  may  either  be 
stated  upon  the  record  in  precise  and  understood  words^ 
or  according  to  their  legal  e£Pect;  that  is  to  say,  you 
may  either  use  a  known  word,  or  its  legal  definition. 
This  is  a  general  rule ;  there  are  certain  exceptions  in 
cases  of  a  highly  penal  nature,  where  the  law  in  favour  of 
life,  demands  greater  strictness ;  as  in  an  indictment  for 
murder,  the  word  murder  is  indispensable,  but  in  mis* 
demeanor,  the  offence  may  be  well  described  by  its 
definition.  Now  the  technical  definition  of  the  crime 
of  libel  is,  that  it  is  an  excitement  to  a  breach  of 
the  peace  by  means  of  a  written  instrument  con- 
taining matter  injurious  to  the  fame  and  character 
of  another.  Suppose  that  the  indictment  omitted  all 
words  of  publication,  and  charged  the  defendant  in  the 
language  of  the  definition  of  the  crime  of  libel: 
viz.  that  he  in  the  county  of  I/eicester^  did  unlaw- 
fully excite  some  particular  person  to  commit  a 
breach  of  the  peace  by  means  of  a  certain  written 
paper,  containing  the  matters  following ;  and  then  setting 

forth 
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faith  the  libel.     Now,  would  it  have  been  sufficient  to        1 820. 
prove  that  the  defendant,  in  the  county  of  Leicester^ 

-  Hie  Kiiro 

wrote  the  paper;  that  he  there  sealed  it,  and  put  it  into  againu 
the  post)  although  the  person  to  whom  it  was  addressed 
never  received  it?  Clearly  not,  because  that  would  be 
no  evidence  of  an  excitement  in  the  county  of  Leicester. 
Excitement  is  the  operation  of  some  act  upon  the  mind 
of  another,  and  the  writing  can  have  no  tendency  to  a 
breach  of  the  peace,  according  to  the  definition,  till  it 
begins  to  operate  upon  the  mind  of  him  whose  passions 
it  was  intended  to  provoke.  This  is  the  technical  de- 
finition of  the  ofience  of  libel.  But  if  we  take  that  which 
is  the  more  enlarged  and  correct  definition,  viz.  an  injury 
done  to  the  feelings,  the  good  fame,  and  the  reputation  of 
another,  by  means  of  a  written  instrument,  and  suppose 
that  the  indictment  charged  that  defendant  did  at  a 
certain  place  injure  the  feelings  of  another  by  means  of 
certain  writing ;  could  it  be  contended  that  the  merely 
putting  the  letter  into  the  post  would  be  any  evidence  that 
the  feelings  or  fame  of  another  had  been  injured  ?  The 
definiUon  shews  that  the  reputation  must  be  affected,  or 
the  mind  of  the  individual  wounded,  and  this  must  be 
proved  to  be  done  in  some  particular  place;  whereas,  if 
the  paper  has  never  been  seen  by  that  individual,  or  any 
other,  neither  can  his  &me  have  been  afi*ected,  nor  his 
passions  inflamed  in  any  place.  The  crime  is  not  con- 
summated until  some  person  has  seen  the  paper;  thai 
i%  until  publication. 

The  only  question,  however,  submitted  to  the  jury 
upon  the  question  of  publication  was,  whether,  inasmuch 
as  the  letter  was  never  proved  to  have  been  sealed,  Sir 
F*  Burdett  might  not  be  presumed  to  have  delivered  it 
open  in  the  county  oi  Leicester.    Now,  that  proposition 

Vol.  IV.  I  involves 


U*  CASES  IN  MICHAELMAS  TERM 

1 820.        involTes  two  parts :  first,  that  Sir  P.  Burdett  delivered 
,^~"       the  letter  to  some  person  in  the  county  of  Leicester  ,- 

against        and,  secondly,  that  he  delivered  it  open.     There  was  no 
evidence  to  support  either  part  of  tliis  proposition.     It 
was  proved  that  the  defendant's  place  of  residence  was 
within  a  few  miles  of  the  county  of  Rutland.     He  was 
seen  riding  in  the  county  of  Leicester  on  the  22d  of 
August^    and  the  following  day  ;    but  there  was    no 
evidence  whether  the  nearest  post  town  was  in  the 
county  of  Leicester  or  of  Rutland.    If  the  nearest  post 
town  were  in  the  latter  county,  the  probability  would  be 
that  the  letter  would  be  put  into  the  post-office  in  that 
county ;  and  if  that  be  a  publication,  it  would  be  a  pub- 
lication in  the  county  of  Rutland.    It  was  incumbent  on 
the  prosecutor,  however,  to  prove  that  the  defendant 
parted  with  the  possession  of  the  letter  in  the  county  of 
Leicester.    The  second  part  of  the  proposition  is,  that 
the  defendant  delivered  it  open  in  the  county  oi Leicester. 
VoWf  there  not  only  was  no  evidence  of  that,   but  it  is 
directly  contrary  to  the  evidence ;  for  the  letter  arrived 
in  Londtm  at  the  very  time  when  it  would  have  arrived 
In  due  course  of  post    The  presumption,  therefore,  is, 
that  it  came  by  the  post,   the  ordinary  mode  of  con- 
veying letters.      It  was  inclosed  in  a  cover  containing 
written  directions  to  Mr.  Bickersteth,     It  is  probable, 
therefore,  that  the  defendant  did  not  deliver  it  in  person 
to  Mr.  Bickersteth  ;  but  that,  when  he  parted  with  it,  it 
was  under  seal,  that  being  the  ordinary  mode  of  trans- 
mitting letters  accompanied  with  confidential  instruc- 
tions, by  the  post  or  by  a  servant.     Taking  the  caae 
according  to  probability,  the  presumption  is,  that  the 
letter  was  sent  sealed  by  the  post      The  other  pre- 
BUmption  involves  the  supposition  that  Mr.  Bickerstetk 

was 
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WBs  in  Leieesiershirey  of  which  there  was  no  erridence        1820. 
at  ally  and  is  a  presumption  contrary  to  the  ordinary 
eourse  of  things.     It  was  incumbent  on  the  prosecutor  to 
establish  the  fact  by  calling  Mr.  Bickersteth.    For  no  pre- 
sumption ought  to  be  made  in  a  criminal  case. 

Another  ground  upon  which  the  defendant  is  entitled 
to  anew  trial  is,  that  the  learned  Judge  rejected  evidence 
of  the  truth  of  the  facts  represented  in  the  libel  to  have 
taken  place  at  Mamehesier.  Now,  that  eyidenee  ought 
to  have  been  received ;  becausie  the  effect  of  it  might  be 
to  alter  wholly  the  nature  of  the  libel.  If  the  faets  were 
true,  the  question,  whether  the  publication  were  a  libel 
or  not,  would  depend  upon  this,  viz.  whether  the  com* 
ments  were  warranted  by  the  facts.  I^  on  the  other 
hand,  the  facts  were  fidse,  the  very  statement  of  them 
would  constitute  a  libel. 

Another  ground  of  objection  to  the  verdict  ia,  that 

the  learned  Judge  told  the  jury  that  they  were  to  take 

the  law  from  him  as  to  whether  this  were  a  libel  or  not. 

Kow,  by  the  S2  Geo,  3.  c.  60.  the  jury  are  empowered 

to  give  a  general  verdict  upon  the  whole  matter  in 

issue ;  and,  consequently,  are  to  find  whether,  the  pub- 

lieatidn  be  a  libel  or  not 

Our.  ado*  xjhU. 

There  being  a  difference  of  opinion  on  the  bench, 
the  Judges  now  delivered  their  opinions  seriatim. 

Best  J.  (a)  This  case  came  on  for  trial  before  me 
wX  the  Spring  assises  for  the  county  of  LmesUr.    On 

the 

(•)  Ite  ipfeAMtloB  being  ftvqtMBtlj  alluded  to  hf  the  leviied  Jodgae 
la  deUvering  tbcir  opinioot,  it  inej  be  proper  to  give  Ae  flnt  oooai : 

LdMtthkiM  to  wit.  Be  ft  remembered  tfwl  Sir  MoheH  G^^ini, 
W^d,  Attoniej«Gtncnl  of  our  preeent  forereigii  lord  the  king>  who  fbr 
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1820.        the  part  of  the  prosecution  it  was  proved,   b^  Mr. 
-.    ^         Brookes^  that  the  libel  in  question  was  delivered  to  him 

agcdnsi  \)y 
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our  said  lord  the  king  prosecutes  in  this  behalf  in  his  proper  person,  comes 
here  into  the  court  of  our  said  lord  the  king,  before  the  king  himself  at 
Wettmifuter,  on  Saturday  next  after  the  morrow  of  jiU  Souls,  in  this  same 
term ;  and  for  our  said  lord  the  king  gives  the  court  here  to  understand 
and  be  informed  that  Sir  F.  BurdeU,  late  of  Westminster  in  the  county  of 
Middlesex,  baronet,  being  a  seditious,  malicious,  and  ill-disposed  person, 
and  unlawfully  and  maliciously  devising  and  intending  to  raise  and  excite 
discontent,  disaffection,  and  sedition  among  the  liege  subjects  of  our  lord 
the  present  king,  and  amongst  the  soldiers  of  our  said  lord  the  king,  and 
to  move  and  excite  the  liege  subjects  of  our  said  lord  the  king  to  hatred 
and  dislike  of  the  government  of  this  realm,  and  to  insinuate  and  cause  it 
to  be  believed  by  the  liege  subjects  of  our  said  lord  the  king,  that  divers  of 
the  li^e  subjects  of  our  said  lord  the  king  had  been  inhumanly  cut  down, 
maimed,  and  killed  by  certain  troops  of  our  said  lord  the  king,  heretofore,  to 
wit,  on  the  22d  day  of  jlugtist,  in  the  59th  year  of  the  reign  of  our  sove- 
reign lord  Geoige  the  Third,  by  the  grace  of  God,  of  the  united  kingdom 
of  Great  Britain  and  Ireland,  King,  Defender  of  the  Faith,  at  Lcugh* 
borough,  in  the  county  of  Leicester,  unlawfully  and  maliciously  did  com- 
pose, write,  and  publish,  and  cause  to  be  composed,  written,  and  pub- 
lished, a  certain  scandalous,  malicious,  and  seditious  libel  of  and  concern- 
ing the  government  of  this  realm,  and  of  and  concerning  the  said  troops  of 
our  said  lord  the  king,  according  to  the  tenor  and  effect  following,  (that  it 
to  say)  *<  To  the  electors  of  Westminster,  gentlemen,  on  reading  the  news- 
papers this  morning,  having  arrived  late  yesterday  evening,  I  was  filled 
with  shame,  grief,  and  indignation,  at  the  account  of  the  blood  spilled  at 
Manchester ;  this  then  is  the  answer  of  the  boroughmongers  to  the  petitioning 
people,  this  the  practical  proof  of  otir  standing  in  no  need  of  reform,  these 
the  practical  blessings  of  our  glorious  boroughmongers*  domination,  thli 
theuse  of  a  standing  army  in  time  of  peace.  It  seems  our  £kthers  were 
hot  such  fools  as  some  would  make  us  believe,  in  opposing  the  establish- 
ment of  a  standing  army,  and  sending  King  William*u  Dutch  guards  out 
of  the  country.  Yet  would  to  Heaven  they  had  been  Dutchmen,  or  Strntxers, 
or  Hessians,  or  Hanoverians,  or  any  thing  rather  than  EngUahmen,  who  did 
such  deeds.  What !  kill  men  unarmed,  unresisting !  and,  gracious  God, 
women  too,  disfigured,  maimed,  cut  down,  and  trampled  on  by  dragoons ! 
(meaning  the  said  troops  of  our  said  lord  the  king,  and  meaning  thereby 
that  divers  liege  subjects  of  our  said  lord  the  king,  had  been  inhumanly 
cut  down,  maimed,  and  killed  by  the  said  troops  of  our  said  lord  the  king.) 
Is  this  England  T  This  a  christian  land  ?  a  land  of  freedom  ?  Can  such 
things  be  and  pass  by  us  like  a  summer-cloud  unheeded  ?  forbid  it  every- 
drop  of  English  blood  in  every  vein  that  does  not  proclaim  its  owner  bast- 
ard. Will  the  gentlemen  of  England  support  or  wink  at  such  proceedings  ? 
They  have  a  great  stake  in  their  country.     They  hold  great  estates^  and 

they 
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by  Mr.  Bickerstetht  on  the  24th  Ai^ust  /  he  did  not        1820. 
state  where,  but  I  think  it  fair  to  presume  that  it  was  - 

The  Kzmi 

ddlTered  at  the  place  of  his  abode  in  Middlesex.  Mr.  j^ainat 
Brodke^s  memory  did  not  enable  him  to  state  distinctly 
the  manner  in  which  the  paper  came  to  his  possession. 
He  said  that  the  envelope  which  had  covered  it  was  de- 
stn^ed.  He  could  not  say  whether  it  had  an  address  on 
it  or  not ;  but,  to  the  best  of  his  recollection,  it  was  ad« 
dressed  to  Mr.  BickerstetJu  Where  Mr.  Bickersteth 
lived  did  not  iq>pear,  nor  who  he  was,  further  than  that 


tbcj  «re  bound  in  duty  and  in  honour  to  consider   tbem  as  retaining  fees 
on  the  part  of  their  country,  for  upholding  its  rights  and  liberties ;  surely 
liMy  wiU  at  length  awake  and  find  they  have  other  duties  to  perform  be- 
adc»  fiutening  bullocks  and  planting  cabbages.     They  never  can  stand 
tamely  by  as  lookers-on  whilst  bloody  Neros  rip  open  their  mother's 
womb.    They  must  join  the  general  voice,  loudly  demanding  justice  and 
ndreas,  and  head  public  meetings  throughout  the  united  kingdom,  to  pvt 
A  stop  in  its  commencement  to  a  reign  of  terror  and  of  blood,  to  afibrd 
consolation  as  far  as  it  can  be  afforded,  and  l^al  redress  to  the  widows 
and  orpbans  and  mutilated  victims  of  this  unparalleled  and  barbarous  ouU 
n^e.     For  this  purpose   I  propose  that  a  meeting  should  be  called  in 
Watmifuter,  which  the  gentlemen  of  the  committee  vnll  arrange,  and 
whose  summons  I  will  hold  myself  in  readiness   to  attend.     Whether 
tile  penalty  of  our  meeting  will  be  death  by  military  execution,  I  know 
nol ;  but  this  I  know,  a  man  can  die  but  once,  and  never  better  than 
in  vindicating  the  laws  and  liberties  of  his  country.    Excuse  this  hasty 
address,  I  csn  scarcely  tell  what  I  have  written.     It  may  be  a  libel,  or  the 
Attorney-General   may  caU  it  so  just  as  he  pleases.     When  the  seven 
bishops  were  tried  for  libel,  the  army  of  James  the  Second,  then  encamped 
on  Houfulow  HaUh,  for  supporting  military  power,  gave  three  cheers,  on 
bowing  of  their  aoquittaL    The  king,  startled  at  the  noise,  asked,  *  What*s 
tiiat  ?*    <  Nothing,  sir,*  was  the  answer,  '  but  the  soldiers  shouting  at  the 
aoqjiuttalof  the  seven  bishops.*    <  Do  you  call  that  nothing?*  repUed  the 
misgiving  tyrant,  and  shortly  after  abdicated  the  government.     *Tis  true^ 
Jama  could  not  inflict  the  torture  on  his  soldiers — could  not  tear  the 
living  flesh  from  their  bones  with  a  cat  o*  nine  tails  —  could  not  flay  them 
alive.     Be  this  as  it  may,  our  duty  is  to  meet,  and  <  Engfand  expects  eveiy 
man  to  do  his  duty.'     I  remain,  gentlemen,  most  truly,  and  faithfully^ 
ycmr  most  obedient  servant,  F.  Bvrdett,  Kirby  Park,  August  S2nd,  1819." 
In  contempt  of  our  said  lord  the  king  and  his  laws,  to  the  evil  example 
of  all  others,  and  against  the  peace  of  our  said  lofd  the  king,  his  crown 
and  dignity. 
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1820.       he  was  the  professional  iriend  of  Sir  Francis  Burdett. 
_/~"       There  was  not  any  seal  or  trace  of  a  seal  on  the  en- 
agamit       vdope,  nor  was  there  any   post-mark  either  on   the 
envelope  or  paper.     The  paper  was  dated  Kirh/  Parky 
August  22d;   and  it  appeared  in  evidence  that  Kirby 
Park  was  in  Leicestershire^  but  at  no  great  distance  from 
the  boundaries  of  the  counties  of  Leicester  and  Rutland. 
It  also  appeared,  from  the  evidence  of  a  toll-gate  keeper 
near  Kirbj/  Park,  that  Sir  Francis  Burdett  was  seen  in 
Ijeicestershire  on  the  22d  August,  and  again  on  the  fol- 
lowing day.     There  was  no  evidence  of  his  having  left 
the  county  of  Leicester  till  after  the  publication  of  the 
paper,  which  took  place  on  the  25th  August.  The  paper, 
to  be  ready  for  publication  on  the  25th,  must  have  been 
sent  from  the  defendant's  seat  in  Leicestershire  (which  is 
nearly  100  miles  from  London)  on  the  evening  of  the 
23d  (on  which  day  the  defendant  was  seen  riding  near  the 
toll-gate),  or  the  morning  of  the  24th.     The  only  words 
that,  according  to  Mr.  Brookes*s  memory,  were  within 
the  envelope^  or  any  other  part  of  the  papers,  besides 
the  libel,  were  *<  Forward  this  to  Brookes.*'   There  was  no 
axpresi  direction  to  him  to  publish  it ;  and  his  only 
reason  for  thinking  the  defendant  intended  that  it  should 
be  published  was,  that  it  was  addressed  to  the  electors 
of  Westminster.    It  further  appeared  that  Sir  Francis 
Bitrdetty  on  Mr.  Brookes  being  called  upon  by  Lord 
Sidmonth  to  deliver  up  the  author,  wrote  this  letter: 
^  Cottisbrooky  August  28,  My  Lord,  hearing  your  Lord- 
ship bad  iqpplied  to  the  gentleman  through  whose  hands 
my  address  to  the  electors  of  Westminster  was  trans>* 
mitted  to  the  newspapers,  to  give  up  the  author,  and 
had,  at  the  same  time^  intimated  that  a  refusal  would 
subject  him,  as  well  as  the  editors  of  the  papers^  to  a 
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Miiufterial  prpsecution;  I  take  the  libertyi  in  order  to       1830. 
itTe  your  I^ord^bip  further  troublei  and  also  the  gentle*       — * 

Thf  Kuril 

num  aboTc  mentioned  an  unjust  prosecution,  to  inform      jv«n^ 
your  Lordship,  that  I  am  the  author  of  the  address  in 
^pestioQ  9  and|  moreover,  to  assure  your  Lordship^  that 
altbougb  penned  in  a  hurry,  and  under  the  influence  of 
strongly  excited  fiselings,  I  can  discover  nothing  in  it, 
on  a  re-pemsalf  unbecoming  the  character  of  an  honest 
man  and  an  Englishman***    At  the  close  of  the  evidence 
OB  the  part  of  the  prosecution  it  was  contended*  that 
Ifatre  wai  no  evidence  that  the  libel  in  question  had  beea 
pablisbed  in  Leicestershire.    After  hearing  the  argu- 
nuen^  I  thought  that  there  was  not  only  such  evidence 
of  a  publication  in  Leicestershire  as  I  was  bound  to  leave 
to  the  juryi  but  it  appeared  to  me  tbeUf  and  appears  to 
me  now,  thatp  unless  it  received  an  answer,  it  was  cogent 
evidence^  for  the  jury  to  find  the  verdict  which  they  have 
fimnd.    I  stated  shortly  to  the  learned  counsel*  that  my 
opinion  was*  that  ther?  was  evidence  to  be  laid  before  the 
jury,  by  which  I  meant  them  to  understand  that*  if  they 
thought  proper,  they  might  offer  evidence  on  the  part  of 
the  defendant,  to  rebut  the  inference  which  the  evidence 
on  the  part  of  the  prosecution  had  raised  of  a  publica- 
tion in  Leicestershire.    No  evidence  was  offered  on  the 
part  of  the  defendant*    The  case  was  defended  by  the. 
Honourable  Baronet  himself  most  ably  —  he  said  but 
little  on  the  question  of  venue;  but  he  contended  that  it 
wa9  impombl^  to  impute  to  him  the  intent  charged  in  the 
information*    I  told  the  jury  that  there  were  twp  ques- 
tions for  their  consideration.    The  first  was,  whether 
there  was  a  publication  of  the  libel  in  Leicestershire  / 
and|  secondly,  if  they  should  be  of  opinion  that  the 
puper  wfw^fpubli^hed  in  Leicestershire^  whether  the  p^ 

I  ♦  per, 


Bl/RDIXT* 


120  CASES  IN  MICHAELMAS  TERM 

]  820*        per,  under  the  circumstances'  in  which  it  was  published, 
"~"        was  a  libel.     I  stated  to  them  the  evidence  that  had 

lie  Knro 

agamsi  been  given.  I  pointed  out  to  them  the  opportunity  the 
defendant  had  of  answering  the  evidence  for  the  prose- 
cution by  evidence  which  I  thought  he  might  have  been 
prepared  to  offer.  With  respect  to  whether  this  was  a 
libel,  I  told  the  jury  that  the  question,  whether  it  was 
published  with  the  intention  alleged  in  the  information, 
was  peculiarly  for  their  consideration ;  but  I  added,  that 
£he  intention  was  to  be  collected  from  the  paper  itself, 
unless  the  import  of  the  paper  were  explamed  by  the 
mode  of  publication,  or  any  other  circumstances.  I 
added,  that  if  it  appeared  that  the  contents  of  the  paper 
were  likely  to  excite  sedition  and  disaffection,  the 
defendant  must  be  presumed  to  intend  that  which  his 
act  was  likely  to  produce.  I  told  them  further,  that 
if  they  should  be  of  opinion  that  such  was  the  intention 
of  the  defendant,  then  it  was  my  duty  to  declare,  that, 
in  my  opinion,  such  a  paper,  published  with  such  an 
intent,  was  a  libel ;  leaving  it,  however,  to  them  (as  I 
was  aware  at  the  time  that  I  was  bound  to  do  under  the 
act  of  parliament  of  the  32  Geo,  3.  c.  GO.  s.  1.)  to  find 
whether  it  was  a  libel  or  not.  The  jury  found  the  de- 
fendant guilty.  A  motion  has  been  since  made  for  a  new 
trial,  and  I  am  extremely  glad  that  this  case  has  been  fully 
discussed,  and  that  the  defendant  has  had  the  advantage 
of  the  ablest  counsel  whom  the  bar  of  this  or  any  country 
could  afford.  All  that  talent,  industry,  and  learning  could 
bring  forward,  has  been  urged  by  the  gentlemen  on  each 
side.  I  hope,  therefore,  that  we  are  enabled,  by  the  assist- 
ance of  the  bar,  to  form  an  accurate  judgment  on  this  case. 
Three  objections  were  taken  when  the  rule  was  moved. 
The  first  objection  is,  that  there  was  no  evidence  that 
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the  libd  was  published  in  the  county  of  Leicester.  I  1820. 
have  to  observe  on  that  point,  that  if  there  was  any  — ~" 
evidence,  it  was  my  duty  to  leave  it  to  the  jury,  who  agahut 
alone  could  judge  of  its  weight  The  rule  that  governs 
a  Judge  as  to  evidence,  applies  equally  to  the  case  ofiered 
on  the  part  of  the  defendant,  and  that  in  support  of  the 
prosecution^  It  will  hardly  be  contended,  that  if  there 
was  evidence  offered  on  the  part  of  the  defendant,  a 
Judge  would  have  a  right  to  take  on  himself  to  decide 
on  the  e£fectof  the  evidence,  and  to  withdraw  it  from  the 
jury.  Were  a  Judge  so  to  act,  he  might,  with  great 
justice,  be  charged  with  usurping  the  privileges  of  the 
jury,  and  making  a  criminal  trial,  not  what  it  is  by  our 
law,  a  trial  by  jury,  but  a  trial  by  the  Judge.  It  must 
be  borne  in  mind,  that  the  question  is  not  whether  the 
evidence  was  such  as  ought  to  have  satisfied  a  jury  of 
the  hct  of  publication  in  Leicestershire^  but  whether  any 
&ct8  were  proved,  which  raised  a  presumption  of  pub- 
lication in  that  county.  If  there  were  any  such  facts, 
I  could  not  deal  with  them  otherwise  than  I  did.  I  am 
of  opinion  that  there  was  evidence  in  this  case,  on  the 
part  of  the  prosecution,  which  raised  a  strong  presump- 
tion, that  the  libel  was  published  in  .Leicestershire ;  and 
no  attempt  having  been  made  to  rebut  such  presump- 
tion, it  became,  in  my  mind,  conclusive  proof  of  that 
fiict.  It  has  been  said,  that  there  is  to  be  no  pre- 
sumption  in  criminal  cases.  Nothing  is  so  dangerous  as 
stating  general  abstract  principles.  We  are  not  to 
presume  without  proof.  We  are  not  to  imagine  guilt, 
where  there  is  no  evidence  to  raise  the  presumption. 
But  when  one  or  more  things  are  proved,  from  which 
our  experience  enables  us  to  ascertain  that  another,  not 
proved^  must  have  happened,  we  presume  that  it  did 

happen. 
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happeDy  as  well  in  criminal  as  in  civil  cases.     Nor  is  it 
necessary  that  the  fact  not  proved  should  be  established 
by  irrefragable  inference.     It  is  enough,  if  its  existence 
be  highly  probable,  particularly  if  the  opposite  party  has 
it  in  his  power  to  rebut  it  by  evidence,  and  yet  ofiers 
none;  for  then  we  have  something  like  an  admission 
that   the  presumption  is  just     It  has  been  solemnly 
decided,  that  there  is  no  difference  between  the  rules  of 
evidence  in  civil  and  criminal  cases.     If  the  rules  of 
evidence  prescribe  the  best  course  to  get  at  truth,  they 
must  be  and  are  the  same  in  all  cases,  and  in  all  civilised 
countries.    Hiere  is  scarcely  a  criminal  case,  from  the 
highest  down  to  the  lowest,  in  which  courts  of  justice  do 
not  act  upon  this  principle.     Lord  Manf/lddf  in  the 
Douglas  case,  gives  the  reason  for  this.    ^'  As  it  seldom 
<^  happens  that  absolute  certainty  can  be  obtained  in 
<<  human  affairs,  therefore  reason  and  public  utility  re^ 
«  quire  that  Judges  and  all  mankind,  in  forming  their 
<<  opinions  of  the  truth  of  facts,  should  be  regulated  by 
<<  the  superior  number  of  probabilities  on  one  side  and 
*<  on  the  other*"    In  the  highest  crime  known  to  the 
law,  treason,  you  act  upon  presumption.     On  proof  of 
rebellioui  or  the  endeavour  to  excite  rebellion,  you  pre- 
sume an  intent  to  kill  the  king.     In  homicide^  upon 
proof  of  the  fact  of  killing,  you  presume  the  malice  ne- 
cessary to  constitute  murder,  and  put  it  on  the  prisoner^ 
by  extracting  facts  in  cross  examination,  or  by  direct 
testimony,  to  lower  hb  offence  to  manslaughter,  or  justi- 
fiable homicide.    In  burglary  and  highway  robbery,  if  a 
person  is  found  in  possession  of  the  goods  recently  after 
the  crime,  you  presume  the  possessor  guilty,  unless  he 
can  account  for  the  possession.     In  the  case  of  a  libel, 
which  is  charged  to  b^  w?itteu  with  a  particular  intent^ 

if 
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if  the  libel  is  calculated  to  produce  the  effect  charged        1820. 
to  be  intendedi  you  presume  the  intent.     It  therefore        ' 

.         ^  Tht  KiiiA 

appears  to  me  quite  absurd,  to  state  that  we  are  not  to  act       ^against 

ypoD  presumption.     Until  it  pleases  Providence  to  give 
OS  means  beyond  those  our  present  faculties  afford,  of 
knowing  things  done  in  secret,  we  must  act  on  pre- 
sumptive prooi^  or  leave  the  worst  crimes  unpunished. 
I  admit,  where  presumption  is  attempted  to  be  raised, 
as  to  the  corpus  delicti,  that  it  ought  to  be  strong  and 
GCgent;  but  in  a  part  of  the  case  relating  merely  to  the 
question  of  venue,  leaving  the  body  of  the  offence  un- 
touched, I  would  act  on  as  slight  grounds  of  presumption 
ss  would  satisfy  me  in  the  most  trifling  cause  that  can  be 
tned  in  Westminster  Hall.    I  shall  now  state  why  I 
think  there  was  a  ground  raised  for  presuming  that  this 
13)el  was  published  in  Leicestershire.     If  this  presump* 
don  had  not  led  us  to  the  truth,  it  is  quite  clear  it  would 
have  received  an  answer.     The  defendant  came  prepared 
to  dispute  the  publication  in  Leicestershire.     I  must 
suppose  he  came  armed  with  the  means  of  doing  so;  he 
had  nothing  to  dp  but  to  call  Mr.  Bickerstethj  to  prove 
where  the  pi^r  first  saw  the  light.     If  it  was  first  de- 
livered from  the  hand  of  the  defendant  in  London  or 
Middlesex^  Mr.  Bickersteth  could  have  had  no  difficulty 
in  proving  the  fact.     It  has  been  said,  that  the  prose* 
COtor  ought  to  have  called  him.    Did  he  know  that 
sncb  a  person  existed  ?  Ck>u]d  he  know  that  he  had  even 
touched  this  paper  ?  Such  knowledge  could  only  have 
been  obtained  from  Mr.  Brookes^  and  he  was  not  dis- 
posed to  communicate  it  to  the  prosecutor.     The  law 
does  not  impose  impossibilities,  on  parties;   it  expects, 
that  a  roan  who  has  the  means  of  knowing  who  may  be 
witnesses,  shall  call  them.  The  presumption  is,  that  the 
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1820.       paper  was  delivered  open  in  Leicestershire.    In  Phillipps 

~       on  Evidence^  p>  152.  4th  edit.,  it  is  said  that  the  civilians* 
The  Knre 
agaanu        definition  of  presumption  is  '*  Prasumptio  nihil  aliud  est 

quam  argumentum  verisimile  communi  setisu  perceptum  ex 
eo  quod plerumqueJU  autjieri intelligitur"  Presumption 
means  nothing  more  than,  as  stated  by  Lord  Mansfield, 
the  weighing  of  probabilities,  and  deciding,  by  the 
powers  of  common  sense,  on  which  side  the  truth  is. 
Now  let  us  see  what  are  the  facts  of  this  case,  that  raise 
the  presumption  of  the  paper  having  been  delivered  open 
in  Leicestershire.  First,  it  is  clear,  that  it  was  written  in 
Leicestershire,  for  it  was  dated  Kirln/  Park,  Leicester^ 
shire  g  and  it  was  held,  in  the  case  of  The  King  v.  Dr. 
Hensey  {a\  that  the  date  of  a  place  in  a  letter,  is  evidence 
that  it  was  written  there.  Then  the  next  fact  is,  that 
on  the  24th  August  the  letter  reached  London,  Now,  Sir 
F.  Burdett  is  proved,  not  only  on  the  22d  but  on  the 
23d  August,  to  have  been  in  Leicestershire,  not  travelling 
to  London,  but  riding  out  in  the  neighbourhood  of  his 
own  house.  It  is  clear,  therefore^  that  it  did  not  pass 
firom  his  hands,  in  Middlesex,  to  those  of  Brookes,  but 
from  the  hands  of  Bickersteth.  This  evidence,  leaving 
Sir  F.  Burdett  in  Leicestershire,  and  shewing  a  delivery 
by  another  person  to  Brookes,  raises  a  presumption  that 
it  was  sent  by  him,  and  not  carried  by  him  out  of  the 
county.  If  it  was  sent  out  of  the  county,  in  what  state 
was  it  sent  ?  I  am  to  presume  a  thing  always  in  the 
state  in  which  it  is  found,  unless  I  have  evidence  that, 
at  some  previous  time,  it  was  in  a  different  state.  It 
was  presented  to  Brookes  open ;  why  then  am  I  to  pre- 
sume it  was  ever  inclosed  ?  If  the  envelope  had  had  a 
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broken  seal,  I  should  have  thought  that  evidence  that  it        1820. 
had  been  closed,  and  that Bickersteth^  to  whom  Brookes     ,_    ^ 

Tot  Kmo 

thinks  it  was  addressed,  had  opened  it     But  there  was      ^igamti 
no  trace  of  any  seal  having  ever  been  attached  to  it. 
If  it  came  in  that  envelope  it  must  have  been  open ; 
and  that  it  came  in  that  envelope,  is  evident  from  the 
address  to  Bickersteth  being  on  it.  Brookes  thought  there 
was  no  post  mark  on  it.    Do  not  all  these  facts  shew, 
that  it  was  not  sent  by  the  post,  but  by  some  private 
hand  (either  that  oi  Bickersteth^  or  some  other  person), 
and  that  the  words  on  the  outside  of  the  envelope,  and 
which  Brookes  thought  was  an  address  to  Bickersteth^  and 
the  words  in  the  inside,  ^^  forward  it  to  Brookes^"  were 
only  memoranda,  as  to  what  was  to  be  done  with  the 
paper  when  it  arrived  in  Lotidon*    It  has,  to  my  mind, 
nothing  of  the  appearance  of  a  paper  sent  by  the  post. 
If  sent  by  the  post,  why  was  it  not  franked  direct  to 
Mr.  Brookes  ?  If  it  was  thought  right  to  submit  it  for 
ihe^5^  time  to  Bickersteth^  in  Londoti^  for  his  opinion, 
the  envelope  would  have  contained  something  more  of 
the  form  of  a  letter  from  one  gentleman  to  another, 
than  forward  this  to  Brookes*  If  we  act  according  to  the 
rule  laid  down  by  Lord  Mansfield  and  the  civilians,  to 
judge  according  to  the  weight  of  probabilities,  we  have 
then  the  highest  d^ee  of  probability  on  the  one  side, 
without  any  thing  to  weigh  against  it  on  the  other,  that 
this  paper  was  delivered  either  to  Bickersteth^  in  Leices- 
tershire^  or  to  some  other  person  in  the  confidence  of 
the  defendant ;  and  that  he  thought  it  right  to  trust  it  to 
such  person  open,  that  he  might  carry  it  to  Bickersteth. 
On  these  grounds,  I  am  of  opinion  that  it  was  not  only 
proper  for  me  (according  to  the  principles  on  which 
justice  is  administered)  to  leave  this  case  to  the  jury  in 
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IMIX       tbe  waj  I  did,  bat  that  the  jury  could  find  no  other 
▼erdiet  than  that  which  they  have  found. 

But  supposing  it  to  have  been  sent  by  the  post,  my 
opinion  is,  that  such  a  sending  of  it  amounted  to  a  pub- 
lication.    It  is  assumed  that  publication  means  a  mani- 
festation of  the  contents.  I  deny  that  such  is  the  meaning 
of  the  word  publication.     In  no  part  of  the  law  do  I  find 
that  it  is  used  in  that  sense.     A  man  publishes  an  award, 
but  he  does  not  read  it.    Again,  he  publishes  a  will,  but  he 
does  not  manifest  its  contents  to  those  to  whom  he  makes 
the  publication ;  he  nierely  desires  the  witnesses  to  take 
notice  that  the  paper  to  which  they  affix  their  different 
attestations  is  bis  will.    So  in  the  case  of  a  libel,  publica- 
tion is  nothing  more  than  doing  the  last  act  for  the  accom- 
plishment of  the  mischief  intended  by  it    The  moment  a 
man  delivers  a  libel  from  his  hands  his  control  over  it  is 
gone ;  he  has  shot  his  arrow,  and  it  does  not  depend 
upon  him  whether  it  hits  the  mark  or  not.     Hiere  is  an 
end  of  the  locus  poenitentise,  his  offence  is  complete^  all 
that  depends  upon  him  is  consummated,  and  from  that 
moment,  upon  every  principle  of  common  sense,  he  is 
liable  to  be  called  upon  to  answer  for  his  act     Suppose 
a  man  wraps  up  a  newspaper  and  sends  it  into  another 
county  by  a  boy ;  who  is  the  publisher  ?  the  boy  who 
perhaps  cannot  read  or  is  ignorant  of  its  contents,  or 
the  man  who  has  put  it  up  in  the  envelope  ?    The  boy 
who  carriei  it  is  merely  an  innocent  instrument ;  there 
can  be  no  other  publisher  but  the  person  who  sent  it, 
and  who  publishes  it  when  he  delivers  it  to  the  boy.     If 
the  sending  of  a  letter  by  the  post  be  not  a  publication  fai 
the  county  from  whence  it  is  sent,  how  is  a  libeller  to  be 
punished  who  sends  his  libel  by  the  post  to  some  foreign 
country  for  circulation  ?     The  libeller  will  not  go  to  the 
fereiga  counUy  that  h6  may  be  punished  there.    If  the 
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•endiiig  it  from  England  be  not  a  publication,  {bb  it  is        1880. 

■ 

contended  at  the  bar.)  can  it  be  insisted,  when  the  libel  *— - 
b  completed  by  publication,  that  such  ti  libeller  can  no  jagtnma 
where  be  punished  ?  A  British  subject  might  libel  with 
impunitff  in  a  foreign  land,  his  sovereign,  his  goTem- 
ment,  or  any  distinguished  individual  whose  fame  ex- 
tended beyond  the  limits  of  his  own  country ;  and  the 
fore^  disseminator  would  have  this  strong  appeal  to 
the  mercy  of  his  own  laws,  that  being  sent  to  him  from 
a  person  In  England  he  believed  the  libel  to  be  true. 
Bat  there  is  authority  for  saying  that  this  is  a  publica* 
tion.  In  the  case  of  The  King  v.  Watson  it  was  con* 
tended,  that  the  post-mark  was  proof  of  the  letter  having 
been  put  into  the  post  atlslingtonj  and  that  such  putting 
into  the  post  amounted  to  a  publication.  Lord  EtUn^ 
kfroi^h  held  the  proof  of  the  publication  of  the  letter 
insufficient.  Why  ?  because  there  was  no  proof  that 
there  was  the  post-mark,  and  that  what  appeared  to  be 
the  postmark  might  have  been  a  forgery.  Now,  he 
would  not  have  said  so,  if  he  had  thought  that  putting 
the  letter  into  the  post-office  at  Islington  did  not  amount 
to  a  publication.  If  he  had  said  the  putting  the  letter 
into  the  post  was  not  a  publication,  he  would  have  been 
inconsistent  with  himself,  a  circumstance  which  the 
soundness  of  his  judgment  would  have  prevented.  For 
IB  the  case  of  The  King  v.  Williams^  which  was  for  send- 
ing a  challenge  in  a  letter.  Lord  EUenborough  said  there 
was  a  publication  in  Middlesex  by  putting  it  into  the 
post-office  there,  with  intent  that  it  should  be  delivered 
at  Windsor.  Lord  EUenborough  does  not  say  that  this 
is  a  sufficient  sending  of  a  challenge,  but  a  sufficient 
publication ;  nor  can  there  be  any  difference  between  that 
and  any  other  libel.     Why  are  libels  against  indi- 
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1820.        viduals  prosecuted?   because  they  have  a  tendency  to 
-"""       provoke  the  party,  to  whom  they  are  sent,  to  a  breach 

Hie  Kivo         ^  , 

agamu  of  the  peace.  There  can  be  no  distinction  between  a 
libel  sent  with  an  express  intent  to  provoke  a  breach  of 
the  peace,  and  any  other  libel  on  an  individual.  This 
case  is  directly  in  point  to  prove  that  the  putting  of  a 
letter  into  the  post  is  a  sufficient  publication.  Had  not 
the  civil  law  been  quoted  by  the  counsel  for  the  defend- 
ant, I  should  not  have  referred  to  it,  although  I  think 
it  strongly  confirmatory  of  my  opinion.  The  descrip- 
tion of  a  libeller  in  our  indictments  seems  to  me  to  have 
been  borrowed  from  the  civil  law,  and  I  agree  that  their 
word  edo  is  represented  by  our  word  publish  ;  but  I  deny 
that  edere  means  to  miuiifest  the  contents  of  a  paper. 
Both  in  the  Roman  classics  and  law  books  it  means  the 
act  of  delivery^  which  precedes  the  manifestation  of  the 
contents;  and  the  subsequent  manifestation  is  expressed  by 
some  other  term,  as  exponere  or  manifestare.  Thus,  in 
CicerOj  DeLegtbus^  lib.S.  art.  20.  he  says,  "  apud  eosdem 
qui  magistratu  abierint  edcmt  et  exponant  quid  in  magis- 
tratu  gesserint."  Here,  the  word  ^^  edant"  means  ^^  they 
uttered,"  and  the  word  *^  exponant,"  "  they  exposed  to 
public  view  what  was  so  uttered."  So,  in  the  civil  law,  in 
the  CodeXf  lib.  9.  tit.  36.  we  have  this  passage :  ^^  Si  quis 
fiunosum  libellum  ignarus  repererit,  aut  corrumpat  prius- 
quam  alter  inveniat  aut  nuUi  coufiteatur  inventum.  Si 
▼ero  non  statim  easdem  chartulas  corruperit  vel  igne  con- 
sumpserit,  sed  earum  vim  manifestaverit  sciat  se  ut  auc- 
torem  hujusmodi  delicti  capitali  sententise  subjugandum.*' 
Here,  the  word  ediderit  is  not  used,  but  fnanifestaverit. 
Why  ?  because  it  constituted  no  crime  for  a  person  who 
found  a  paper,  and,  being  ignorant  of  its  contents^ 
delivered  it  to  another.     To  punish  him  with  death 

would 
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would  have  been  a  species  of  cruelty  of  which  the  worst  1820, 
of  the  Romans  were  incapable ;  but  if,  instead  of  destroy-*  """"" 
ing  it,  he  manifested  it,  then  he  was  to  be  considered  jagamti 
as  the  author*  The  reason  I  quote  this  passage  is 
to  shew  that  where  ^^  ediderit'*  is  used  it  means  a 
delivery  only;  but  when  they  intend  to  express  a 
disclosure  of  the  contents  of  a  paper,  they  use  the 
word  mamfestaverit ;  and  thus,  both  according  to  the 
civil  and  the  English  law,  whether  this  paper  were 
delivered  open  or  wrapped  up  in  a  hundred  envelopcffi 
the  delivery  was  a  publication,  (a) 

I  come 

(b)  We  would  Tenture  with  great  deference  to  the  learned  judge,  %9 
mtggest  that  poisibly  it  may  be  found  on  examination  that  the  word  Edo 
ia  not  unfreqnently  used  by  the  best  writers  to  express  a  publication  in 
tbe  popnlar  lenae  of  the  word.     Quintilian,  iii.  7.,  qpeakiog  of  Cieero'M 
pttblicationa,  uses  the  phrase,  Ediii  in  competitores,  in  X.  Pitonem,  H 
Go^mm^  et  Curionem  libri  vituperationem  continent.     And  Cicero  him* 
•df,  in  rarious  passages,  has  employed  the  same  expression  in  the  sama 
sense.     As  for  instance :  Scrips!  etiam  yersibus  tres  libros  de  temporibus 
Bieis,  quos  jam  pridem  ad  te  misissem,  jt  ene  edendot  putastem,  Episti 
■d  Fam.  Utk  i.  9.  Nee  se  tenuit  quin  conira  doclores  Hbrum  ttiam  ederet* 
Acad.  Qusnt.iyt  12.     Non  occultavi  (tabulas)  non  cootinui  domi|  sed 
dcscribi  ab  omnibus  statim  librariis,  diridi  passim,  et  permUgari  ei  edi 
JPtpulo  Romano,  imperari.  Flro.  SylL  15.  Uttnnalessenex  emtndgm  aiqnt 
tfdaat.    Ad  Atticum,  ii.  16.     Legei  auUm  a  me  edeniur  non  perfects. 
Be  Lcgibns,  iL  18.     There  is  another  passage  which  shews  this  use  of 
tiie  word  in  a  strong  light.     It  is  well  known  that  Cn.  Flayius  first  made 
poUie  tbe  '*  actiones"  of  the  lawyers,  which,  tiU  then,  had  been  kept 
by  them.     And  Cicero  thus  alludes  to  it,  Augendse  potentic  sue 
perrulgari  artem  suam  noluerunt:  deinde  posieaquam  est  ed&ims 
^»B|HW''**  a  Cn.  Flavio  primum  actionibus,  &c  De  Oratore,  i.  41.    In  the 
books  of  the  civil  law,  the  definition  of  the  word  edere  is  Copiam  deseri* 
bendi  fiMere,  in  iibello  complecti  et  dare,  vA  dictare ;  which  refers  to  the 
custom  of  the  plaintiff  inscribing  in  the  book  of  the  Ptsrtor,  his  cause  of 
complaint  against  the  defendant,  and  afterwards  of  serving  his  declaration 
upon  die  opposite  party.     Budseus  ioquit  '*  edere*'  apud  juris-oonsultoa 
•St,  quod  nunc,  per  scriptum  dare,  vel  per  dedarationem,  dicunt.     Iliese 
•othoritaes  shew,  that  amongst  the  Roman  writers,  the  word  Edoy  when 
applied  to  books,  annals,  and  the  like,  meant  <*  to  make  public."    And 
jBDODgst  the  civilians,  even  in  its  technical  use,  it  implied  a  particular 
mode  of  making  public,  prescribed  by  the  law,  vis.  by  the  inscription  ia 
tbe  motor's  book.     It  undoubtedly  also  included  the  delivery  of  the  de- 
dantioii  to  the  oppodtt  par^,  which  ponihly  may  aooouiit  for  its  being 
Voft.  IV«  K  ippaiently 
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1820.  I  come  now  to  another  point,  viz.  the  rejection  of  the 

«.    j^         evidence  of  that  which  was  done  at  Manchesierf  which 

agamst  Jt  was  Contended  oacrht  to  have  been  received  for  the 
purpose  of  explaining  the  libel.  Now  in  the  first  place 
there  was  no  ambiguity  to  explain.  There  was  no  part 
of  the  libel  that  was  not  intelligible  without  the  aid  of 
evidence.  In  the  next  place,  \t  was  clear  that  notwith- 
standing any  thing  which  might  have  passed  at  Man- 
chester^ many  parts  of  this  letter  were  libellous.  Nothing 
that  passed  ther^  could  explain  the  allusion  to  the  com- 
mencement  of  a  reign  of  blood  and  terror  in  this 
country,  or  have  applied  to  what  is  said  in  the  libel  of 
the  soldiers  having  the  living  flesh  torn  from  their  bones ; 
or  to  what  is  perhaps  the  strongest  part  of  it,  the 
allusion  to  the  abdication  of  King  James*  The  paper 
would,  therefore,  at  all  events,  have  remained  a  highly 
aggravated  libeL  It  is  not  like  the  case  of  the  King  v. 
Home*  There  the  defendant  did  not  insist  on  the  truth 
of  the  libel,  but  the  indictment  having  charged  him  with 
libelling  the  king's  troops,  he  endeavoured  to  shew  that 
those  whom  he  had  libelled  were  not  the  king's  troops ; 
the  evidence  was  admitted  only  to  remove  an  ambiguity, 
but  there  is  no  obscurity  like  that  in  the  present  casew 
The  defendant  in  that  case  offered  the  evidence^  but  it 
fiiiled ;  and  Lord  Mansfield  said,  that  from  the  evidence 
he  produced,  it  appeared  clearly  that  they  were  the  king^s 
troops ;  his  words  are,  ^*  in  this  case  the  defendant  gave 
evidence,  but  demonstrated  that  the  libel  related  to  the 
tro(^  acting  under  the  king's  authority." 

apparently  used  sometimes  in  the  more  restricted  sense.  In  the  posMge 
finm  CkerOf  quoted  by  the  learned  judges  it  should  be  observed,  that  the 
words  <*edant  et  ezponant,"  are  not  applied  to  any  book  or  written  com- 
position^ and  in  that  case  the  word  may  probably  admit  of  a  diff^nt 
intopretation  to  the  one  here  luggesled.  SeeJStephani  llieaaiirus  Linguas 
jAlbmi  asdYiaiU  Yocabnlaiiiia  Utifiiagiie  Jnriib 
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Another  point  on  which  the  motion  for  a  new  trial        I8S0« 
was  made  was,  that  I  took  upon  myself  to  lay  down  the 
law  to  the  jury  as  to  the  libel,  and  that  since  the  statute 
32  Geo.  3.  c  60.  I  was  not  warranted  in  so  doing.     I 
told  the  jury  that  they  were  to  consider  whether  the  paper 
was  published  with  the  intent  charged  in  the  information ; 
and  that  if  they  thought  it  was  published  with  that  intent^ 
I  was  of  opinion  that  it  was  a  libel.     I,  however,  added^ 
that  they  were  to  decide  whether  they  would  adopt  my  opi« 
nioo.     In  forming  their  opinion  on  the  question  of  libel» 
I  told  the  jury  that  they  were  to  consider  whether  the 
paper  contained  a  sober  address  to  the  reason  of  mankind^ 
or  whether  it  was  an  appeal  to  their  passions,  calculated 
to  incite  them  to  acts  of  violence  and  outrage.    If  it 
was  of  the  former  description,  it  was  not  a  libel;  if  of 
the  latter  description,  it  was.    It  must  not  be  supposed 
thai  the  statute  of  George  the  Third  nuide  the  question 
of  libel  a  question  of  fact.     If  it  had,  instead  of  remov- 
ing an  anomaly,  it  would  have  created  one.    Libel  is 
a  question  of  law,  and  the  judge  is  the  judge  of  the  law 
in  libel  as  in  all  other  cases,  the  jury  having  the  power 
of  acting  agreeably  to  his  statement  of  the  law  or  not. 
All  that  the  statute  does  is  to  prevent  the  questicm  from 
being  left  to  the  jury  in  the  narrow  way  in  which  it  was 
left  before  that  time.     The  jury  were  then  only  to  find 
the  fisurt  of  the  publication^  and  the  truth  of  the  innuen- 
does ;  for  the  judges  used  to  tell  them  that  the  intait 
was  an  inference  of  law,  to  be  drawn  from  the  paper^ 
with  which  the  jury  had  nothing  to  do.   The  legislature 
haa  said  that  that  is  not  so,  but  that  the  whole  case  is  to 
be  left  to  the  jury.     But  judges  are  in  express  terms 
directed  to  lay  down  the  law  as  in  other  cases.    In 
all    cases  the  jury  may  find  a  general  verdict;  thq^, 
do  80  in  cases  of  murder  and  treason^  but  there  the 
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judge  tells  them  what  is  the  law,  though  they  may 
find  agamst  him,  ujiless  they  are  satisfied  with  his  opi- 
nion*    And  this  is  plain  from  the  words  of  the  statute, 
which,  after  reciting  that  doubts  had  arisen  whether 
on  the  trial  of  a  libel  the  jury  jnay  give  their  verdict  on 
the  whole  matter  in  issue,  directs  that  *^  they  shall  not 
be  required  or  directed  by  the  judge  to  find  the  defen- 
dant guilty  merely  on  the  proof  of  the  publication,  and 
the  sense  ascribed  to  it  by  the  indictment."     But  the 
statute  proceeds  expressly  to  say,  that  ^*  on  every  such 
trial  the  judge  shall,  according  to  his  discretion,  give 
his  opinion  to  the  jury  on  the  matter,  in  like  manner  as 
in  other  criminal  cases."     That  was  all  that  was  done 
on  this  occasion,  and,  therefore,  I  am  of  opinion  that 
this  objection  also  fidls.     As  to  the  libel  itself,  consider- 
ing  it  as  the  production  of  a  man  of  large  fortune,  high 
rank,  and  extensive  influence,  where  is  the  person  that 
can  make  an  observation  in  &vour  of  any  part  of  it  ? 
My  opinion  of  the  liberty  of  the  press  is,  that  every  man 
ought  to  be  permitted^ to  instruct  his  fellow  subjects; 
that  every  man  may  fearlessly  advance  any  new  doc- 
trines, provided  he  does  so  with  proper  respect  to  the 
religion  and  government  of  the  country ;  that  he  may 
point  out  errors  in  the  measures  of  public  men,  but  he 
must  not  impute  criminal  conduct  to  them.    The  liberty 
of  the  press  cannot  be  carried  to  this  extent  without 
violating  another  equally  sacred  right;   namely,  the 
right  of  character.     This  right  can  only  be  attacked  in 
a  court  of  justice,  where  the  party  attacked  has  a  &ir 
opportunity  of  defending  himself.     Where  vituperation 
begms,  the  liberty  of  the  press  ends.    This  maxim  was 
acted  upon  by  the  greatest  states  of  antiquity.     In  our 
country,  the  liberty  of  the  press  allows  us  to  persuade 
men  to  use  their  comtitutional  Influence  over  their  re« 

pre- 
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presentatives  to  obtain  in  the  regular  parliamentary  1820. 
manner  a  redress  of  real  or  supposed  grievances.  But  j,  ^^ 
this  must  be  done  with  temper  and  moderation,  other-  agahut 
wise  instead  of  setting  the  government  in  motion  for  the 
people,  the  people  may  be  set  in  motion  agfunst  the 
government  In  such  a  case  as  this  it  is  fit  that  the 
public  should  know  the  grounds  on  which  I  have  acted. 
Whether  I  shall  persuade  others  that  I  have  acted  right 
I  know  not  It  is  enough  for  me  as  an  Englishman,  to 
be  myself  satisfied  that  I  have  done  so.  We  have  been 
desired  to  consider  what  posterity  will  think  of  our  judg« 
ment  I  am  not  insensible  to  this  consideration,  but  I  value 
only  the  good  opinion  of  those  who  love  their  country 
and  wish  to  preserve  it  in  peace.  Of  their  censure  I  am 
not  afiraid.  I  have  acted  upon  this  occasion  with  the 
finnness  which  the  times  in  which  we  live  particularly 
require,  but  I  trust  I  have  not  lost  sight  of  that  which 
ought  in  all  times  to  guide  a  judge  in  this  country^ 
where  every  magistrate  is  reminded  by  the  oath  of  his 
sovereign,  that  it  is  his  first  duty  to  administer  justice 
in  mercy. 

HoLBOTD  J.  This  is  a  motion  for  a  new  trial  which 
has  been  made  and  supported  in  argument  on  various 
grounds  with  the  greatest  ability ;  but  after  hearing  and 
most  attentively  considering  every  thing  that  has  been 
goggested  by  the  learning  and  ingenuity  which  on  thlir 
occasion  we  have  heard  displayed,  and  the  authoridea 
that  have  been  relied  upon  or  discussed,  I  am  of 
opinion,  that  the  rule  for  a  new  trial  ought  not  to  be 
made  absolute.  The  case  appears  to  me  to  have  been 
sufficiently  proved  at  the  trial  to  warrant  the  verdict 
fl^ven  against  the  defendant  The  proofs  are  direct  and 
potttive,  not  only  that  the  paper  writipg  charged  to  be  a 
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1 8t0.        libd  was  published,  but  also  that  Sir  Francis  Burdett  was 
,^  ^  the  author  of  it ;  that  the  same  was  in  fact  not  only 

agahut  composed  and  written,  but  that  it  was  also  published,  by 
mm.  I  am  not  at  present  speaking  of  any  proof  either 
positive  or  presumptive^  of  an  act  of  publication  by 
him  in  Leicestershire.  I  am  now  speaking  of  the  proof 
merdy  of  an  act  of  publication  by  him  somewhere. 
That  he  was  not  only  the  composer  and  writer,  but 
also  that  he  published  it,  is  directly  proved  by  evidence 
of  his  hand-writing  to  the  libel  and  its  envelope,  and 
by  the  contents  of  that  envelope  directing  Mr.  Bicker^ 
tteth  to  pass  it  to  Mr.  Brookes^  and  further  by  his  letter 
to  Lord  Sidmouth^  in  which  he  not  only  expressly 
acknowledges  himself  to  be  the  author  of  the  paper 
writing  charged  to  be  a  libel,  but  the  fact  also  of  his 
having  sometime  before  sent  it  up  to  town.  So  that  it  is 
established  by  direct  proof,  not  only  that  the  paper 
writing  in  queftion  was  composed  and  written  by  him^ 
^t  also  that  the  locus  poenitentiae  of  the  writer  was 
passed  by  his  having  parted  with  the  possession  of  iu 
His  own  act  of  sending  away  the  letter,  his  publishing 
it  to  Mr.  Bickerstethj  and  the  publication  of  it  to  Mr. 
Brookes  by  his  own  direct  authority  and  order,  are 
decisive  on  this  point.  But,  if  necessary,  we  have,  in 
addition  to  the  positive  proofs  of  a  complete  corpus 
delicti  having  been  committed  by  the  defendant  some- 
where, by  his  writing  and  publishing  the  letter  in  ques- 
tion, pregnant  proofs,  afforded  by  the  very  contents  of 
the  letter  itself,  that  it  was  originally  composed  not 
with  a  view  of  keeping  it  for  any  time  to  himself,  for 
any  further  consideration  whether  it  should  be  published 
or  suppressed,  but  with  the  intent  that  it  should  speedily 
be  published  and  acted  upon.  For  from  its  being  ad- 
dressed to  the  electors  of  Westminster^  and  from  the 
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baste  in  which  it  appears  to  have  been  written,  evidently  1830. 
for  the  purpose  of  dispatch,  it  is  clear  that  the  defen- 
dant  intended  that  it  should  be  acted  upon  by  others  ih  jy»fa< 
the  speedy  call  of  public  me^titigs  on  the  subject  So 
that  the  proo6  are  not  only  of  a  writing  and  publish- 
ing by  the  ddehdant^  but  also  that  the  letter  was  ori« 
ginally  Written  by  him  with  the  intent,  and  for  die 
purpose  of  its  being  published,  and  that  that  ¥ras  the 
flcde  cause  and  object  of  its  being  written.  That  it 
was  written  at  Kirly  Park  in  Leiceitershire^  is  proved^ 
and  indeed  is  admitted  to  have  been  proved  by  its  date. 
And  upon  this  patt  of  the  case  the  King  v.  Hemey^ 
which  was  dted^  is  an  authority  in  point.  These  cir- 
cumstances, all  of  which  were  proved  or  admitted  at 
the  trial)  being  taken  into  consideration,  it  appears  to 
me^  that  the  jury  of  the  county  of  Leicester  had  a  jurist 
diction  by  la#  over  the  oflRmce  with  which  the  defendant 
WM  charged. 

Writing  a  libd  with  the  intent  and  for  the  purpose  of 
its  being  published  (under  circumstances  not  sufficient  in 
law  to  justify  or  excuse  the  writer  for  so  doing),  followed 
by  a  publication  by  the  act,  or  under  the  authority  of  the 
writer^  ia  in  my  opinion,  by  the  law  of  England^  a  nua- 
demeanor,  and  triable  in  the  county  where  such  writing 
took  place^  though  the  publicaticm  be  in  some  other 
county.  I  do  not  say  whether  all  those  qualities  are  or 
are  not  necessary  to  be  attached  to  or  connected  with 
the  i^t  of  writing,  in  order  to  make  it  a  misdemeanor. 
It  is  not  necessary  at  present  to  consider  or  give  any 
opinion  upon  any  such  case^  and  still  less  upon  a  case 
where  the  writing  remains  confined  by  the  aiithor  to 
his  own  closet  or  privacy,  or  has  been  obtained  fron^ 
thence^  and  published  without  his  privi^  or  consent^ 
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1820«  How  &r  the  case  of  the  King  v*  Bearer  may  be  borne 
out  or  supported  in  law  to  that  extent,  I  have  not  in 

against  the  present  case  considered,  nor  do  I  mean  now  to  give 
my  opmion  upon  it.  The  present  case,  I  think,  does 
not  require  it,  being  quite  distinguishable ;  and  every 
thing  said  by  me  in  this  case,  will,  as  I  conceive,  leave 
my  judgment,  as  well  as  that  of  others,  quite  unfettered 
in  any  such  cases  as  I  have  last  supposed,  if  unfor- 
tunately any  such  should  arise.  Where  a  misdemeanor 
has  been  committed  by  a  defendant  by  xoriting  andpub^ 
lishing  a  libel,  the  writing  of  such  a  libel  so  published, 
18  in  my  opinion  criminal,  and  liable  to  be  punished, 
by  the  law  of  England  as  a  misdemeanor,  as  well  as  the 
publishing  of  it.  The  crime  in  such  a  case  is  not  con-* 
fined  to  the  publishing  of  it  alone.  The  constant  form 
in  which  the  charge  is  alleged  in  indictments  and  in- 
formations, shews  this.  Where  the  &cts  of  the  case  are 
expected  to  support  it,  the  indictment  or  information 
does  not  confine  the  offence  charged  to  publishing  the 
libel  merely,  but  alleges  the  composing  or  the  writing 
of  it  as  part  qf  the  crime  s  and  where  the  party  pro* 
Becuted  has  been  acquitted  of  publishing  it,  and  found 
guilty  of  writing  it,  judgment  has  passed  against  the 
defendants,  not  merely  in  the  Kit^  v.  Beare^  but  in  the 
subsequent  cases  of  the  Kir^  v.  KneU^  and  the  King  v. 
Carter^  for  the  preceding  parts  which  the  several  de- 
fendants had  taken  with  respect  to  the  libel,  whether 
it  were  in  printing,  composing,  or  writing  them.  The 
charge  against  this  defendant  is  an  aggregate  offence;  a 
misdemeanor  consisting  of  different  parts,  viz.  the  com- 
posing, writing,  and  publishing;  and  if  so  much  of  that 
charge  be  proved  to  have  been  conunitted  in  the  county 
xfi  Jjcic^^Ur^  as  i^  in  Um  a  misdemeanor^  it  is  perfectly 
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dear  that  he  might  be  found  guilty  of  that  part  alone^  1880« 
and  that  judgment  thereupon  must  pass  against  him  pro 
tanto.  The  composing  and  writing,  with  the  intent  agahui 
and  for  the  purpose  above  stoted,  of  a  libel  proved  to 
have  been  published  by  the  defendant,  is  in  my  opinion^ 
of  itself  a  misdemeanor,  in  whatever  county  the  pub- 
lishing of  it  took  place,  and  is,  I  think,  triable  in  the 
coonty  where  the  libel  was  composed  and  written.  The 
jory  of  that  county,  I  take  it  to  be  clear,  may  inquire 
into  any  &ct,  though  in  another  county,  so  &r  at  least 
as  tends  to  prove  that  to  be  an  offence  which  has  been 
done  in  their  own  county.  So  far,  therefore,  at  least 
as  the  defendant's  publishing  the  libel  elsewhere,  tends 
to  prove  his  composing  and  writing  of  it  to  be  criminal^ 
the  jury  of  the  county  where  it  was  composed  and 
written,  clearly,  I  think,  may  inquire  of,  and  take  cog- 
nizance o[  it.  This  is  constantly  done  in  the  case  of 
overt  acts  of  high  treason,  and  of  acts  of  conspiracy, 
committed  out  of  the  county,  in  order  to  establish  or 
confirm  the  charge  of  treason  or  conspiracy  within  the 
coon^. 

Bat  it  is  urged,  that  if  the  defendant  were  found 
guil^  of  the  composing  and  writing,  and  not  of  the 
publishing,  this  information  does  not  contain  a  suf- 
ficient charge  of  composing  and  writing,  so  as  to  make 
oomposing  and  writing  in  that  case  criminal,  inasmuch 
as  it  does  not  allege  that  the  defendant  wrote  it  xcith  in^ 
tent  tojmblish  it.  Now,  without  considering  how  far  an 
information  in  such  a  case  would  or  would  not  be  suffi- 
cient to  convict  the  writer  upon  it,  unless  such  an  allega- 
tion, either  directly  or  to  that  effect,  were  contained  in  it^ 
the  information  does  in  this  case,  I  think,  contain  an 
idl^ation^  not  only  to  that  extent  and  effect,  but  even 

further ; 
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1820.       fiirther:  for  it  alleges  that  the  defendant,  intending  to 
^  excite  discontent  and  sedition  amongst  the  King's  sub- 
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againtt  jects,  and  particularly  amongst  the  soldiers,  &c.  &c. 
composed,  wrote,  and  published  the  libel.  This  alle- 
gation of  the  intent  is  i^plicable  to  each  of  the  acts 
charged  upon  the  defendant:  to  the  composing  and 
writing,  as  well  as  the  publishing*  And,  therefore^  as 
such  discontent  and  sedition  could  not  be  excited  amongst 
the  soldiers  of  the  King  without  publishing  the  libel,  the 
information  in  efiect  alleges  that  the  defendant  com- 
posed and  wrote  it  for  the  purpose  of  its  being  published, 
in  order  to  effect  those  further  purposes  of  mischief 
which  could  not  be  accomplished  by  it,  unless  by  its 
publication. 

But  further,  I  think  the  jury  may  inquire  into,  and 
take  cognizance  of  those  facts  which  are  done  out  t>f 
their  county,  for  the  purpose  of  finding  a  defendant 
guiltyi  not  only  of  so  much  of  the  crime  as  was  oom^ 
mitted  within  the  county,  but  also  of  the  remainder 
of  the  aggregate  charge,  in  those  cases^  where  so  Hdu^ 
of  the  misdemeanor  charged  as  is  proved  to  have  been 
dan0  within  their  county,  is  of  itself  a  misdemewon 
If  that  be  so,  it  would  warrant  this  verdict  in  its 
full  extent,  whether  the  publication  of  this  libel  is 
deemed  to  have  been  in  the  county  of  Leicester  or  not. 
And  this  is  established  to  be  the  law,  in  the  cases  of 
conspiracies  and  nuisances,  in  both  of  which  the  juries 
do  not  confine  their  verdicts  of , guilty  to  such  criminal 
.^ts  or  consequences  as  occur  in  the  county  where  the 
conspiracy  or  erection  of  the  nuisance  is  laid  and  proved, 
but  extend  them  to  such  further  acts  and  consequences 
of  conspiracy  and  nuisance^  as  may  occur  or  arise  in 
another  county;  and  judgment  and  punishment  are  in 

such 


BUEDXT*. 


nr  iHs  I^R8T  TfiAR  OF  GEORGE  IV.  Ift9 

sach  cases  given  and  awarded  to  the  ftill  extent  of  the        1 820. 
aggregate  offence.    The  cases  of  felooy  have  been  urged       """"^ 

The  Kiva 

as  bearing  on  the  present  case,  particularly  those  pro-        agamsi 
Tided  for  by  the  statute  of  Philip  and  Mary^  but  those 
are^  I  think,  distinguished  from,  and  do  not  apply  to 
the  present  question. 

It  has,  however,  been  further  urged,  that  there  ought 
to  be  a  new  trial,  because  the  verdict  was  found  upon 
the  learned  Judge's  telling  the  jury  that  there  was  evi- 
dence before  them  to  shew  that  the  libel  was  published 
by  the  defendant  in  Leicestershire;  that  it  might  be 
presumed  to  have  been  delivered  by  the  defendant  to 
Mr.  BidcersUth  there^  and  even  in  the  state  in  which  it 
was  afterwards  delivered  to  Mr.  BrookeSf  namely,  open. 
From  what  I  have  stated  above,  it  appears  that  my  opi- 
nion mnst  be,  that  by  law  the  learned  Judge  need  not 
have  gone  so  far  in  favour  of  the  drfendant  as  to  put  it 
to  the  jury  to  consider  whether,  from  the  evidence  giv^ 
they  would  presume  and  find  that  the  defendant  had 
published  the  libel  in  Leicestershire^  which  would 
have  given  him  the  benefit  of  an  acquittal,  in  case 
tbqr  had  thought  the  evidence  not  sufficient  for  them  to 
make  that  presumption ;  because,  for  the  reasons  I  have 
above  stated,  I  think  the  verdict  ought  to  have  been  the 
same,  whether  the  defendant  had  published  the  libel  in 
that  or  any  other  county.  It  is  certainly  true,  and  I 
moat  ardently  hope  that  it  will  ever  continue  to  be  the 
case^  that  by  the  law  of  England^  as  it  was  urged  and 
admitted  in  the  case  of  the  Seven  Bishops,  no  man  is  to 
be  convicted  of  any  crime  upon  mere  naked  presump- 
tion* A  light  or  rash  presumption,  not  arising  either  ne- 
cessarily, probably,  or  reasonably,  from  the  facts  proved, 
cannot  avail  in  law.    That  is  the  presumption  spoken 

of 
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1820.       of  in  the  Seven  Bishops'  case^  which  is  no  more  than 
lieKwo     ^^^^  loose  conjecture,  without  gufficient  premises  really 

a^ainu  ^  warrant  the  conclusion.  But  crimes  of  the  highest 
nature,  more  especially  cases  of  murder,  are  established, 
and  convictions  and  executions  thereupon  frequently 
take  place  for  guilt  most  convincingly  and  conclusively 
proved,  upon  presumptive  evidence  only  of  the  guilt  of 
the  party  accused ;  and  the  well-being  and  security  of 
society  much  depend  upon  the  receiving  and  giving  due 
e£fect  to  such  proofi.  The  presumptions  arising  from 
these  proofs  should,  no  doubt,  and  most  especially  in 
crimes  of  great  magnitude,  be  duly  and  carefuUy 
Weighed.  They  stand  only  as  proofs  of  the  £icts  pre- 
sumed till  the  contrary  be  proved,  and  those  presump- 
tions are  either  weaker  or  stronger  according  as  the 
party  has,  or  is  reasonably  to  be  supposed  to  have  it  in  his 
power  to  produce  other  evidence  to  rebut  or  to  weaken 
them,  in  case  the  fact  so  presumed  be  not  true ;  and  ac- 
cording as  he  does  or  does  not  produce  such  contrary  evi- 
dence. It  is  established  as  a  general  rnle  of  evidence,  that 
in  every  case  the  onus  proband!  lies  on  the  person  who 
wishes  to  support  his  case  by  a  particular  &ct,  which 
lies  more  peculiarly  within  his  own  knowledge,  or  of 
which  he  is  supposed  to  be  cognizant.  This,  indeed,  is 
not  allowed  to  supply  the  want  of  necessary  proof,  whe- 
ther direct  or  presumptive,  against  a  defendant  of  the 
crime  with  which  he  is  charged;  but  when  such  proof  has 
been  given,  it  is  a  rule  to  be  applied  in  considering  the 
weight  of  the  evidence  against  him,  whether  direct  or 
presumptive,  when  it  is  unopposed,  unrebutted,  or  not 
weakened  by  contrary  evidence,  which  it  would  be  in 
the  defendant's  power  to  produce,  if  the  fact  directly  or 
presumptively  proved  were  not  true.  Bearing  these  con- 

sideratiom 
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nderations  in  remembrance^  there  was,   I  think,  evi-        1820. 
denoe  sufficient  to  be  left  to  the  jury  from  which  they  .. 

might  reasonably  presume  a  publication  by  the  de-  agntnn 
fendant  in  Leicestershire.  In  the  case  of  Sir  Manassek 
lopez^  for  bribing  a  voter  of  a  borough  in  Cornwall  g 
evidence  was  given  that  when  he  was  at  his  seat  in  De^ 
vanskire  he  said,  **  such  a  one,"  (the  person  whom  he 
was  charged  to  have  bribed,  and  whom  he  was  proved 
to  have  bribed,  though  it  did  not  appear  whether  the 
bribery  was  committed  in  the  county  of  Deoon^)  ^^  has 
heea  with  me.'^  It  was  objected  at  the  trial,  that  there 
was  not  evidence  sufficient  to  shew  that  the  offence  was 
committed  in  Devonshire.  Upon  that  occasion  I  left  it 
to  the  jury  to  consider  whether  his  being  there  at  the 
time^  and  that  being  the  county  in  which  the  voter  was 
to  vote^  were  not  sufficient ;  and  upon  that  evidence  the 
jury  presumed  the  otknce  to  have  been  committed  in 
Devonshire  f  it  being  in  the  defendant's  power,  by  means 
of  the  voter,  who  was,  however,  not  called  by  him,  to 
have  shewn  that  the  crime  was  committed  out  of  De^ 
vomhirej  if  the  fact  had  been  so.  I  mentioned  this 
drcumstance  to  the  Court  afterwards,  in  order  that 
it  might  be  ascertained  whether  he  was  rightly  con- 
victed or  not,  and  the  Court  thought  it  was  prima  &cie 
evidence,  and  he  received  judgment. 

The  presumptions,  in  the  present  case,  are  stronger, 
and  arise,  as  well  from  the  contents  of  the  libel,  and  the 
extrinsic  fiicts  proved,  as  from  the  want  of  contrary  evi- 
dence within  the  knpwledge  and  power  of  the  defendant, 
as  to  fiu^ts  peculiarly  within  his  own  knowledge,  and  of 
whidi  he  must  be  supposed  to  be  cognizant,  in  order  to 
rebut  or  weaken  those  presumptions  against  him.  The 
contents  of  the  libel  shew,  that  it  was  written  in  haste, 

and 
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1820*       and  in  Lekestershire^  for  the  purpose  of  being  speedily 
acted  upon  by  public  meetings  elsewhere ;  from  which  it 

H^iii^  18  reasonably  to  be  presumed  to  have  been,  as  soon  as 
effectually  it  might  be,  sent  off  for  its  destination,  as  it 
must  have  been  delivered  by  Mr.  Bickersteth  to  Mr. 
Bfxwkesy  in  Middlesexj  on  the  24th  August^  or  otherwise 
it  could  not  have  been  published  in  the  British  Press  on 
the  5i5th.  The  writer  was  living  in  Leicestershire^  and  was 
proved  to  be  there  on  the  22d  and  the  day  following, 
within  which  period  of  time  it  was,  probably,  sent  away ; 
and  it  is  but  a  reasonable  presumption,  that  it  was  sent 
away  by  him  from  the  place  where  he  was  then  living  ; 
at  least  it  is  so,  in  default  of  proo^  on  his  part,  of  his 
being  out  of  the  county,  or  of  any  other  evidence  to 
rebut  that  presumption.  The  evidence  for  the  crown 
established  both  the  time  and  person  to  whom  the  pro* 
secutor  had  traced  the  libel.  How  it  came  to  Mr. 
Brookes  unsealed,  and  whether  it  was  originally  sealed  or 
not,  were  matters  peculiarly  in  the  knowledge  of  the 
defendant,  and  not  of  the  prosecutor.  He  knew  how  and 
in  what  states  whether  open  or  sealed,  and  when  he  had 
sent  or  delivered  it  to  Mr.  Bickersteth^  and  might  have 
proved  it,  or  iat  least  he  might  have  shewn,  by  Mr. 
Bickerstethj  in  what  state  it  was  when  he  received  it.  Of 
these  facts  the  prosecutor  could  not  be  supposed  to  be 
cognizant ;  nor  can  it  be  supposed,  if  the  letter  had  not 
been  parted  with  by  the  defendant  in  Leicestershire^  and 
even  in  an  unsealed  states  (for  it  does  not  appear,  that 
is,  there  is  no  proo^  that  it  went  by  the  post ;  and  if 
it  did,  it  would  no  doubt  go  sealed,)  that  Mr.  Bick-^ 
ersteth  would  not  have  been  called  by  the  defendant  to 
prove  the  state  in  which  it  was  received  by  him.  In 
default  of  all  proof,  under  such  circumstances,  to  weaken 

or 
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or  rebut  these  presumptions,  I  think  the  jury  were  1820. 
warranted  in  concluding  and  finding  that  it  was  parted 
with  by  the  defendant  in  Leicestershire^  and  that  it  was  J^^ 
then  in  the  same  state  in  which  it  was  delivered  to  Mr. 
BrookeSf  there  being  no  proo^  either  direct  or  presump- 
tive, of  its  ever  having  been  in  any  other  state.  Indeed, 
my  beli^  from  the  evidence,  would  be,  that  it  was  not 
sent  by  the  post  to  Mr.  Bickerstethy  and  that  he  was  not 
in  London  when  he  received  it,  but  that  probably,  it 
was  ddivered  to  him  by  the  defendant  in  Leicester-' 
akire  ^  for  I  cannot  suggest  to  myself  any  reason  for  his 
sending  the  libel,  either  by  the  post  or  otherwise,  to 
Mr.  Bickerstethj  merely  to  give  him  the  trouble  of 
passing  it  to  Mr.  Brookes  in  the  Strand^  instead  of  sending 
it  at  once  to  Mr.  Brookes  himsel£ 

But  whether  it  was  sent  away  or  parted  with  by  the 
defimdant  in  Leicestershire,  open  or  sealed,  makes,  in  my 
opinion,  no  difference  with  respect  to  the  question, 
whether  it  was,  in  point  o(  law,  published  by  him  in  that 
county  or  not,  so  far  as  to  give  the  jury  of  that  county 
jurisdiction  over  that  fact.  In  5  Co.  Eep.  126.  a.,  it  is 
laid  down,  that  a  scandalous  libel  may  be  published 
traditione^  rvfien  the  libel,  or  any  copy  of  it,  is  delivered 
over  to  scandalize  the  party.  So  that  the  mere  delivering 
over  or  parting  with  the  libel  with  that  intent,  is  deemed 
a  publishing.  It  is  an  uttering  of  the  Ubel,  and  that  I 
take  to  be  the  sense  in  which  the  word  publishing  is 
iHed  in  law.  Though  in  common  parlance  that  word 
may  be  confined  in  its  meaning  to  making  the  contents 
known  to  th'e  public,  yet  its  meaning  is  not  so  limited 
ia  law.  The  making  of  it  known  to  an  individual  only 
i%  indisputably,  in  law,  a  publishing.  Lord  C.  J.  De 
Graff  in  Baldwin  y.  Elphinston,  2  Black.  Bep.  1037., 
states,  that  a  written  libel  may  be  published  in  a  letter 

to 
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1820.  to  a  third  person,  and  states  two  instances  from  RastaPs 
"""""  entries  {a)  of  charges  of  constructive  publications,  by  de- 
against  Uvering  lettcrs  to  A»  and  B.^  and  by  fixing  them  on  the 
door  of  St  PauTs  Church.  The  mere  delivery  or  fixing 
them,  with  the  intent  to  scandalize,  is  itself  considered 
to  be  a  publishing;  and  in  prosecutions  for  libels,  it  is 
never  made  a  matter  of  enquiry,  whether  either  the 
witness,  who  purchased  the  libel  at  a  defendant's  shop, 
or  any  other  person,  read  it  in  the  county  where  it  was 
bought,  or  even  at  all,  in  order  to  prove  the  publication 
of  it  complete  in  that  county.  In  such  cases  the  fact 
of  delivering  it  to  the  purchaser  is  alone  relied  upon 
as  proof  of  the  publication  in  the  county,  without  any 
proof  of  its  being  read  there  or  elsewhere.  In  the  pro* 
secutions  .for  libels'  in  London^  when  proof  was  given  of 
their  being  purchased  at  Carlile^s  shop,  in  Fleet'Streetf 
no  enquiry,  I  believe,  ever  followed,  whether  the  pur- 
chaser had  read  them  within  the  city  of  London  or  not; 
though  there  is  all  probability  he  took  them  out  of  the 
city  of  London  and  delivered  them  unread  to  the  solicitor 
of  the  Treasury,  or  some  one  else  in  LincMs  Inn. 
The  mere  parting  with  a  libel  with  such  an  intent,  by 
which  a  defendant  loses  his  power  of  control  over  it, 
is  an  uttering ;  and  when  the  contents  of  it  have  thereby 
become  known,  if  not  before,  it  has  become,  I  think,  so 
&r  a  criminal  act,  in  the  county  where  it  is  parted  with, 
as  to  give  the  jury  ther^  a  jutisdiction  to  try  the  crime  of 
publishing  it.  As  &r  as  depends  on  the  defendant,  his 
crime  is  there  complete;  and  the  act  of  another  person,  m 
reading  the  composition  elsewhere,  does  not  alter  his  civ- 
minality,  or  the  nature  of  his  act,  in  the  county  where  he 
parted  with  it  with  the  criminal  intent*    In  the  cases  of 

(a)  A^iK  ^  caUf  10.  «• 
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wills  and  awards,  they  are  constantly  made  and  published,        1 820. 
without  the  contents  being  made  known,  even  to  the      -^  .. 
witnesses  in  whose  presence  they  are  published.     So        agauut 
that  the  making  known  the  contents  is  not,  in  some 
cases  at  least,  ex  vi  termini  essential  to  the  constitution 
of  an  act  of  publishing. 

With  respect  to  the  objection  of  the  learned  Judge's 
refusing  to  receive  evidence  of  the  truth  of  the  facts 
alleged,  or  rather  assumed  in  the  libel,  there  is,  I  think, 
not  the  least  doubt  upon  the  point.  Although  the  objec- 
tion was  made^  it  v/as  not  even  attempted  to  be  supported 
by  argument  at  the  trial.  Whatever  might  be  the  result 
of  a  due  enquiry  into  those  &ctselse  where^  it  is  clear  that 
that  was  not  the  proper  place  or  occasion  for  enquiring 
into  them,  nor  would  the  writing  be  otherwise  than,  in 
kw,  a  libd.  It  assumes,  as  true,  a  statement  most  highly 
calamnions  on  individuals,  and  on  the  government, 
merely  firom  a  statement  in  a  public  newspaper,  and 
without  the  knowledge,  whether  it  were  true  or  not,  to 
any  or  to  what  extent,  and  indulges  in  the  highest  strain 
of  infective^  for  the  purpose  of  inflaming  the  public^ 
and  raising  in  their  minds  the  greatest  discontent,  dis- 
afifecdon,  and  alarm.  That  is,  in  itself  a  seditious  libel, 
and  the  question  for  the  jury  was,  whether  what  the 
defiendant  had  written  and  published,  with  the  intent 
stated  in  the  information,  was  a  libel  or  not,  and  not  to 
what  extent  it  was  so ;  even  supposing  that  the  result 
of  that  enquiry  would  have  been  any  palliation  of  the 
libd.  With  respect  to  the  objections  taken  to  the 
learned  Judge's  having  given  his  opinion  and  directions 
to  the  jury,  upon  the  question,  whether  the  writing  was 
a  libel  or  not,  it  seems  to  me  that  he  left  it  to  them  to 
consider,  whether  they  would  adopt  his  opinion  in  that 

Voi-JV^  I-  respect, 
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1820.       reipect,  or^not;  and  he  is  expressly  directed,  by  the 
^   ^  statute  of  the  32d  of  the  late  kinff,  accordincr  to  his  dis- 
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agama  cretion,  to  give  his  opinion  and  directions  to  the  jury  on 
the  matter  in  issue^  in  like  manner  as  in  other  cnnunai 
cases*  And  with  respect  to  the  objections  to  his  sum* 
ming  up,  I  do  not,  upon  an  attentive  consideration  of 
it,  find  any  reason  to  disagree  with  his  observations  in 
that  respect.  For  these  reasons,  I  think  the  rule  for  a 
new  trial  ought  to  be  discharged. 

Batlet  J.  In  several  of  the  points  discussed  in  the 
coarse  of  the  argument,  I  agree  with  the  rest  of  the 
court.  I  have  not  the  least  doubt  that  the  evidence 
relative  to  the  truth  of  the  transactions,  stated  in  the 
libel  to  have  taken  place  at  Manchester,  was  properly 
rejected.  I  take  it  to  be  clear  law,  that  if  a  libel  con- 
tain matters  imputing  to  another  a  crime  capable  of 
being  tried,  you  are  not  at  liberty  at  the  time  of  the 
trial  of  the  libel,  to  give  evidence  of  the  truth  of  those 
imputations.  And  this  is  founded  on  a  wise,  whole* 
som^  and  merciful  jiile  of  law;  for  if  a  party  has  com- 
mitted  such  an  ofienoe  he  ought  to  be  brought  to  trial 
fairly,  and  without  any  prejudice  previously  raised  in  the 
minds  of  the  public  and  the  jury.  The  proper  course, 
therefore,  is  to  institute  direct  proceedings  against  hinl^ 
and  not  to  try  the  truth  of  his  guilt  or  innocence  behind 
his  back,  in  a  collateral  issue  to  which  he  is  no  party. 
The  present  libel  contains  imputations  of  very  high 
crimes,  capable  of  being  tried.  It  contains  a  statemetit 
that  certain  persons  at  Manchester  had  been  guilty  erf* 
murder,  and  the  truth,  therefore,  of  the  libel  could  not 
be  tried  without  inquiring  whether  at  Manchester  cer- 
tain persons  had  or  had  not  committed  murder.  It 
appean^  ther^r^  to  m^  that  evidence  tqxio  this  point 

was 
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WIS  not  admissible ;  and  that  the  case  of  Res  ▼•  Home  fa  1 8^* 
distinguishablei  on  the  ground  that  there  was  not  in  that  TheKora 
case  an  imputation  of  any  crime  capable  bf  being  tried.  b^^^ 
In  some  cases,  indeed,  it  is  possible  that  the  fidsdiood  may 
be  of  the  very  essence  of  the  libel.  As  for  instance;  sup- 
pose a  paper  were  to  state  that  A^  was  on  a  given  day 
tried  at  agiven  place  and  eonricted  of  peijury:  if  that  be 
tmeii  it  may  be  no  libd,  but  if  fake,  it  is  from  beginning 
to  eiid  calamnious^  and  may,  no  doubt,  be  the  sulgect  of  a 
cridiinal  prosecution.  Posmbly,  therefore^  in  such  a 
casc^  evidence  of  the  truth  of  such  a  statement  by  the 
production  of  the  record^  might  afford  an  answer  to  a 
'  prosecutioD  for  libel.  I  also  entirely  agree  that  the 
laamed  judge  did  right  in  intimating  to  the  jury  his 
opinion  on  the  question,  whether  this  was  or  was  not 
ft  libd»  and  in  tdling  them  that  they  were  to  take  the 
km  from  him^  unless  they  were  satisfied  he  was  wrqng. 
The  old  rule  of  law  i%  ad  qusBstionem  juris  respondent 
jndieesi  ad  qnssstionem  facti  respondent  juratores ;  and  I 
Vdkit  it  to  be  the  bounden  duty  of  the  judge  to  lay  down 
the  law  aa  it  Strikes  bini,  and  that  of  the  jury  to  accede 
to  it^  imless  they  have  superior  knowledge  on  the  sub-* 
jed  \  and  the  direction  in  this  case  did  not  take  away 
from  the  jury  the  power  of  acting  on  their  own  judg- 
ment Bettdes^  if  the  judge  be  mistak^i  in  his  view 
tf  the  law,  his  mistake  may  be  set  right  by  a  motion 
fair  ft  new  trial ;  but  if  the  jury  are  wrong  in  their  view 
of  ity  it  is  dot  so  easy  to  rectify  their  mistake;  Upon 
ftll  these  several  points  I  agree  with  the  rest  of  the 
cx>urt 

But  tl^  difficulty  which  has  pressed  on  my  mind,  and 
which,  from  the  beginning  of  this  argument  to  the  con- 
dutton^  I  have  not  been  able  to  overcome^  arises  from 

L  2  the 
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1820.  Airther:  for  it  alleges  Ihat  the  defendant,  intending  to  ' 
•* excite  discontent  and  sedition  amongst  the  King's  sub- 
jects, and  particularly  amongst  the  soldiers,  Slc.  Sec. 
compost,  wrote,  and  published  the  libel.  This  alle- 
gation of  the  intent  w  applicable  to  each  of  the  acts 
charged  upon  the  defendant:  to  the  composing  and 
writing,  as  well  as  the  publishing.  And,  therefor^  as 
such  discontent  and  sedition  could  not  be  excited  amongst 
the  soldiers  of  the  King  without  publishing  the  libel,  the 
inlbrmation  in  edect  alleges  that  the  defendant  com- 
poKd  and  wrote  it  for  the  purpose  of  its  being  published, 
to  order  to  effect  those  further  purposes  of  mischief 
which  could  not  be  accompUshed  by  it,  unless  by  its 
pnblication. 

But  iiirtber,  I  think  the  jury  may  inquire  into,  and 
take  o^izance  of  those  facts  which  are  done  ont  «f 
their  county,  for  the  purpose  of  finding  a  defendant 
guiltyi  not  only  of  so  much  of  the  crime  as  was  oon- 
mitted  within  the  county,  but  also  of  the  remainder 
of  the  aggregate  charge,  in  those  cases^  where  so  Uih^ 
of  the  misdemeanor  charged  as  is  proved  to  have  been 
don«  within  their  county,  is  of  itself  a  misdemeanor. 
If  that  be  BO,  it  would  warrant  this  verdict  in  its 
full  extent,  whether  the  pubhcation  of  this  libel  is 
deemed  to  have  been  in  the  oounty  of  Leicetter  or  not. 
And  this  is  established  to  be  the  law,  in  the  cases  of 
conspiracies  and  nuisances,  in  both  of  which  the  juriaa 
do  not  confine  their  verdicts  of , guilty  to  such  criminal 
^ts  or  consequences  as  occur  in  the  county  where  the 
{xmspirocy  or  erection  of  the  nuisance  is  laid  and  prnmd, 
but  extend  them  to  such  further  acts  and  consequences 
of  conspiracy  and  nuisance  as  may  occur  or  arise  in 
another  county;  and  judgment  and  punishment  are^ 
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such  cases  given  and  awarded  to  the  full  extent  of  the        1990. 
aggregate  ofTence.    The  cases  of  feloo v  have  been  urged  , 

as  bearing  on  the  present  case,  particularly  those  pro-       j.^; 
vided  for  by  the  statute  of  Philip  and  Mary^  but  those 
are,  I  think,  distinguished  from,  and  do  not  apply  to 
the  present  question. 

It  has,  however,  been  further  urged,  that  there  ought 
to  be  a  new  trial,  because  the  verdict  was  found  upon 
the  learned  Judge's  telling  the  jury  that  there  was  evi- 
dence before  them  to  shew  that  the  libel  was  published 
by  the  defendant  in  Leicestershire;   that  it  might  be 
presumed  to  have  been  delivered  by  the  defendant  to 
Mr.  Bickerstetk  there,  and  even  in  the  state  in  which  it 
was  afterwards  delivered  to  Mr.  BrookeSf  namely,  open. 
From  what  I  have  stated  above,  it  appears  that  my  opi- 
nion must  be,  that  by  law  the  learned  Judge  need  not 
have  gone  so  far  in  favour  of  the  defendant  as  to  put  it 
to  the  jury  to  consider  whether,  from  the  evidence  given, 
they  would  presume  and  find  that  the  defendant  had 
published    the    libel  in    Leicestershire^    which    would 
have  given  him  the  benefit  of  an  acquittal,   in  case 
they  had  thought  the  evidence  not  sufficient  for  them  to 
make  that  presumption ;  because,  for  the  reasons  I  haie 
above  stated,  I  think  the  verdict  ought  to  have  beoi  the 
same,  whether  the  defendant  had  published  the  Uiei  ji 
that  or   any  other  county.     It  is  certainly  tnu^  a^  | 
most  ardently  hope  that  it  will  ever  continue  to 
case^  that  by  the  law  of  England^  as  it  was 
admitted  in  the  case  of  the  Seven  Bishops^  no 
be  convicted  of  any  crime  upon  mere  nalud 
tion.  A  light  or  rash  presumptioui  not 
oessarily,  probablyi  or  reasonablyi 
camiot  amil  in  law«    That  is 
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1820*  of  in  the  Seven  Bishops'  case^  which  is  no  more  than 
lieKwo  ^^^^  loose  conjecture,  without  gufficient  premises  really 
offdnu  ^  warrant  the  conclusion.  But  crimes  of  the  highest 
nature,  more  especially  cases  of  murder,  are  established, 
and  convictions  and  executions  thereupon  frequently 
take  place  for  guilt  most  convincingly  and  conclusively 
proved,  upon  presumptive  evidence  only  of  the  guilt  of 
the  party  accused;  and  the  well-being  and  security  of 
society  much  depend  upon  the  receiving  and  giving  due 
effect  to  such  proofi.  The  presumptions  arising  from 
these  proofs  should,  no  doubt,  and  most  especially  in 
crimes  of  great  magnitude,  be  duly  and  carefuUy 
Weighed.  They  stand  only  as  proofs  of  the  £icts  pre- 
sumed till  the  contrary  be  proved,  and  those  presump- 
tions are  either  weaker  or  stronger  according  as  the 
party  has,  or  is  reasonably  to  be  supposed  to  have  it  in  his 
power  to  produce  other  evidence  to  rebut  or  to  weaken 
them,  in  case  the  fact  so  presumed  be  not  true;  and  ac- 
cording as  he  does  or  does  not  produce  such  contrary  evi- 
dence. It  is  established  as  a  general  rnle  of  evidence,  that 
in  every  case  the  onus  proband!  lies  on  the  person  who 
wishes  to  support  his  case  by  a  particular  &ct,  which 
lies  more  peculiarly  within  his  own  knowledge,  or  of 
which  he  is  supposed  to  be  cognizant.  This,  indeed,  is 
not  allowed  to  supply  the  want  of  necessary  proof,  whe- 
ther direct  or  presumptive,  against  a  defendant  of  the 
crime  with  which  he  is  charged;  but  when  such  proof  has 
been  given,  it  is  a  rule  to  be  applied  in  considering  the 
weight  of  the  evidence  against  him,  whether  direct  or 
presumptive,  when  it  is  unopposed,  unrebutted,  or  not 
weakened  by  contrary  evidence,  which  it  would  be  in 
the  defendant's  power  to  produce,  if  the  fact  directly  or 
presumptively  proved  were  not  true.  Bearing  these  con- 
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siderations  in  remembrance,  there  was,   I  think,  evi-        1820. 
dence  sufficient  to  be  left  to  the  jury  from  which  they  j, 

might  reasonably  presume  a  publication  by  the  de-  aganut 
fendant  in  Leicestershire.  In  the  case  of  Sir  Manassek 
Lopez^  for  bribing  a  voter  of  a  borough  in  Conmattf 
evidence  was  given  that  when  he  was  at  his  seat  in  De^ 
vanshire  he  said,  *^  such  a  one,"  (the  person  whom  he 
was  charged  to  have  bribed,  and  whom  he  was  proved 
to  have  bribed,  though  it  did  not  appear  whether  the 
bribery  was  committed  in  the  county  of  Deoon^)  ^*  has 
been  with  me.''  It  was  objected  at  the  trial,  that  there 
was  not  evidence  sufficient  to  shew  that  the  offence  was 
committed  in  Devonshire.  Upon  that  occasion  I  left  it 
to  the  jury  to  consider  whether  his  being  there  at  the 
time^  and  that  being  the  county  in  which  the  voter  was 
to  vote,  were  not  sufficient ;  and  upon  that  evidence  the 
jary  presumed  the  ofience  to  have  been  committed  in 
Devonshire;  it  being  in  the  defendant's  power,  by  means 
of  the  voter,  who  was,  however,  not  called  by  him,  to 
have  shewn  that  the  crime  was  committed  out  of  De^ 
ixmshire^  if  the  fact  had  been  so.  I  mentioned  this 
circumstance  to  the  Court  afterwards,  in  order  that 
it  might  be  ascertained  whether  he  was  rightly  con- 
victed or  not,  and  the  Court  thought  it  was  prima  fiicie 
evidence,  and  he  received  judgment. 

The  presumptions,  in  the  present  case,  are  stronger, 
and  arise,  as  well  from  the  contents  of  the  libel,  and  the 
extrinsic  &cts  proved,  as  from  the  want  of  contrary  evi- 
dence within  the  knpwledge  and  power  of  the  defendant, 
as  to  &cts  peculiarly  within  his  own  knowledge,  and  of 
which  he  must  be  supposed  to  be  cognizant,  in  order  to 
rebut  or  weaken  those  presumptions  against  him.  The 
contents  of  the  libel  shew,  that  it  was  written  in  haste, 

and 
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1820.  and  in  Leicestershire^  for  the  purpose  of  being  speedily 
acted  upon  by  public  meetings  elsewhere ;  from  which  it 

H""^^  is  reasonably  to  be  presumed  to  have  been^  as  soon  as 
effectually  it  might  be^  sent  off  for  its  .destination,  as  it 
most  have  been  delivered  by  Mr.  Bickersteth  to  Mr. 
Brookes,  in  Middlesex^  on  the  @4th  August,  or  otherwise 
it  could  not  have  been  published  in  the  British  Press  on 
the  S{5tb.  The  writer  was  living  in  Leicestershire,  and  was 
proved  to  be  there  on  the  22d  and  the  day  following, 
within  which  period  of  time  it  was,  probably,  sent  away  \ 
and  it  is  but  a  reasonable  presumption,  that  it  was  sent 
away  by  him  from  the  place  where  he  was  then  living  ; 
at  least  it  is  so,  in  default  of  proof,  on  his  part,  of  his 
being  out  of  the  county,  or  of  any  other  evidence  to 
rebut  that  presumption.  The  evidence  for  the  crown 
established  both  the  time  and  person  to  whom  the  pro* 
secutor  had  traced  the  libel.  How  it^  came  to  Mr. 
Brookes  unsealed,  and  whether  it  was  originally  sealed  or 
not,  were  matters  peculiarly  in  the  knowledge  of  the 
defendant,  and  not  of  the  prosecutor.  He  knew  how  and 
in  what  states  whether  open  or  sealed,  and  when  he  had 
sent  or  delivered  it  to  Mr.  Bickersteth,  and  might  have 
proved  it,  or  at  least  he  might  have  shewn,  by  Mr, 
Bickersteth,  in  what  state  it  was  when  he  received  it.  Of 
these  facts  the  prosecutor  could  not  be  supposed  to  be 
cognizant ;  nor  can  it  be  supposed,  if  the  letter  had  not 
been  parted  with  by  the  defendant  in  Leicestershire,  and 
even  in  an  unsealed  states  (for  it  does  not  appear,  that 
is,  there  is  no  prooi^  that  it  went  by  the  post ;  and  if 
it  did,  it  would  no  doubt  go  sealed,)  that  Mr.  Bick- 
ersteth would  not  have  been  called  by  the  defendant  to 
prove  the  state  in  which  it  was  received  by  him.  In 
default  of  all  prooi^  under  such  circumstances,  to  weaken 

or 
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or  rebut  these  presumptions,  I  think  the  jury  were        1820.     * 

warranted  in  concluding  and  finding  that  it  was  parted 

with  by  the  defendant  in  Leicestershire^  and  that  it  was        agamu 

BUKDRT* 

then  in  the  same  state  in  which  it  was  delivered  to  Mr. 
Brocket  there  being  no  prooi^  either  direct  or  presump- 
tiye,  of  its  ever  having  been  in  any  other  state.  Indeed, 
my  belief,  from  the  evidence,  would  be,  that  it  was  not 
sent  by  the  post  to  Mr.  Bickersteth^  and  that  he  was  not 
in  Ldmdan  when  he  received  it,  but  that  probably,  it 
was  delivered  to  him  by  the  defendant  in  Leicester^ 
sfUre  i  for  I  cannot  suggest  to  myself  any  reason  for  his 
sending  the  libel,  either  by  the  post  or  otherwise,  to 
Mr.  Bickerstethj  merely  to  give  him  the  trouble  of 
passing  it  to  Mr.  Brookes  in  the  Strandj  instead  of  sending 
it  at  once  to  Mr.  Brookes  himsel£ 

But  whether  it  was  sent  away  or  parted  with  by  the 
defendant  in  Leicestershire^  open  or  sealedj  makes,  in  my 
opinion,  no  difference  with  respect  to  the  question, 
whether  it  was,  in  point  o(  law,  published  by  him  in  that 
county  or  not,  so  far  as  to  give  the  juiy  of  that  county 
jurisdiction  over  that  fact.  In  5  Co.  Bep.  126.  a.,  it  is 
laid  down,  that  a  scandalous  libel  may  be  published 
traditione,  when  the  libel,  or  any  copy  of  it,  is  delivered 
over  to  scandalize  the  party.  So  that  the  mere  delivering 
over  or  parting  with  the  libel  with  that  intent,  is  deemed 
a  publishing.  It  is  an  uttering  of  the  libel,  and  that  I 
take  to  be  the  sense  in  which  the  word  publishing  ia 
used  in  law.  Tliough  in  common  parlance  that  word 
may  be  confined  in  its  meaning  to  making  the  contents 
known  to  th'e  public,  yet  its  meaning  is  not  so  limited 
in  law.  The  making  of  it  known  to  an  individual  only 
is,  indisputably,  in  law,  a  publishing.  Lord  C.  J.  De 
Grey^  in  Baldwin  v.  Eljphinston^  2  Black.  Bep.  1037., 
states,  that  a  written  libel  may  be  published  in  a  letter 

to 
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18t0«        libd  was  published,  but  also  that  Sir  Francis  Burdett  was 
_    _  the  author  of  it ;  that  the  same  was  in  fact  not  only 

agahut  composed  and  written,  but  that  it  was  also  published,  by 
him.  I  am  not  at  present  speaking  of  any  proof  either 
positive  or  presumptive,  of  an  act  of  publication  by 
him  in  Leicestershire.  I  am  now  speaking  of  the  proof 
merely  of  an  act  of  publication  by  him  somewhere. 
That  he  was  not  only  the  composer  and  writer,  but 
also  that  he  published  it,  is  directly  proved  by  evidence 
pf  his  hand-writing  to  the  libel  and  its  envelope^  and 
by  the  contents  of  that  envelope  directing  Mr.  Bicker^ 
eieth  to  pass  it  to  Mr.  Brookes^  and  further  by  his  letter 
to  Lord  Sidmouikf  in  which  he  not  only  expressly 
acknowledges  himself  to  be  the  author  of  the  papear 
writing  charged  to  be  a  libel,  but  the  fact  also  of  his 
having  sometime  before  sent  it  up  to  town.  So  that  it  is 
established  by  direct  proof,  not  only  that  the  paper 
writing  in  que^ion  was  composed  and  written  by  hini) 
\mt  also  that  the  locus  pcenitentiad  of  the  writer  was 
passed  by  his  having  parted  with  the  possession  of  iu 
His  own  act  of  sending  away  the  letter,  his  publishing 
it  to  Mr.  Bickerstetk,  and  the  publication  of  it  to  Mr. 
Brookes  by  his  own  direct  authority  and  order,  are 
decisive  on  this  point.  But,  if  necessary,  we  have,  in 
addition  to  the  positive  proofs  of  a  complete  corpus 
delicti  having  been  committed  by  the  defendant  some- 
¥i;here,  by  his  writing  and  publishing  the  letter  in  ques* 
tion,  pregnant  proofs,  afforded  by  the  very  contents  of 
the  letter  itself,  that  it  was  originally  composed  not 
with  a  view  of  keeping  it  for  any  time  to  himself,  for 
any  further  consideration  whether  it  should  be  published 
or  suppressed,  but  with  the  intent  that  it  should  speedily 
be  published  and  acted  upon.  For  &om  its  being  ad- 
dressed to  the  electors  of  Westminster^  and  from  the 

bast^ 
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haste  in  which  it  appears  to  have  been  written,  evidently  1B30. 
for  the  purpose  of  dispatch,  it  is  clear  that  the  defen-  ,_^ 
dant  intended  that  it  should  be  acted  upon  by  others  ill  jv«^^ 
the  speedy  call  of  public  iti^titigs  on  the  subject*  So 
that  the  proo6  are  not  only  of  a  writing  and  publish* 
ii^  by  the  defendant^  but  also  that  the  letter  Was  ori- 
ginally Written  by  him  with  the  intent,  aud  fbr  die 
purpdse  of  its  bdng  published,  and  that  that  was  the 
8cd€  cause  and  object  of  its  being  written.  Thai  it 
was  written  at  Kirby  Park  in  Lekestershire^  is  proved, 
a&d  indM  is  admitted  to  have  been  proved  by  its  date. 
And  upon  this  pai't  of  the  case  the  King  v.  Hensey, 
whidi  was  dted^  is  an  authority  in  point.  These  cir* 
camstances,  all  of  which  were  proved  or  admitted  at 
the  trial)  being  taken  into  consideratiim,  it  appears  to 
vMf  that  the  jury  of  the  county  of  Leicester  had  a  jmw* 
diotion  by  la#  over  the  offence  with  which  the  defendant 
waa  charged. 

Writing  a  libd  with  the  intent  and  for  the  purpose  of 
its  being  published  (under  circumstances  not  sufficient  in 
law  to  justify  or  excuse  the  writer  for  so  doing),  followed 
by  a  publication  by  the  act,  or  under  the  authority  of  the 
writer^  is  in  my  opinion,  by  the  law  of  England^  a  mia* 
demeanor,  and  triable  in  the  county  where  such  writing 
took  plooe,  though  the  publication  be  in  some  other 
county.     I  do  not  say  whether  all  those  qualities  are  or 
are  not  necessary  to  be  attached  to  or  connected  widi 
the  act  of  writing,  in  order  to  make  it  a  misdemeanor. 
It  is  not  necessary  at  present  to  consider  or  give  any 
opinion  upon  any  such  case^  and  still  less  upon  a  case 
where  the  writing  remains  confined  by  the  aiithcnr  to 
his  own  doset  or  privacy,  or  has  been  obtained  froi^ 
thenoe^  and  published  without  his  privity  or  consent^ 

K  4  How 
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ISQQm  How  &r  the  case  of  the  King  v«  Beare^  may  be  borne 
^  out  or  supported  in  law  to  that  extent,  I  haVfe  not  in 

fi&anst  the  present  case  considered,  nor  do  I  mean  now  to  give 
my  opinion  upon  it.  The  present  case,  I  think,  does 
not  require  it,  being  quite  distinguishable;  and  every 
thing  said  by  me  in  this  case,  will,  as  I  conceive,  leave 
my  judgment,  as  well  as  that  of  others,  quite  unfettered 
in  any  such  cases  as  I  have  last  supposed,  if  unfor^ 
tunatdy  any  such  should  arise.  Where  a  misdemeanor 
has  been  committed  by  a  defendant  ly  writing  andpub^ 
lishing  a  libel,  the  writing  of  such  a  libel  so  published, 
is  in  my  opinion  criminal,  and  liable  to  be  punished, 
by  the  law  of  England  as  a  misdemeanor,  as  well  as  the 
publishing  of  it.  The  crime  in  such  a  case  is  not  con^ 
fined  to  the  publishing  of  it  alone.  The  constant  form 
in  which  the  charge  is  alleged  in  indictments  and  in- 
formations, shews  this.  Where  the  &cts  of  the  case  are 
expected  to  support  it,  the  indictment  or  information 
does  not  confine  the  offence  charged  to  publishing  the 
libel  merely,  but  alleges  the  composing  or  the  writing 
of  it  as  pari  qf  the  crime  3  and  where  the  party  pro- 
Becuted  has  been  acquitted  of  publishing  it,  and  found 
guilty  of  writing  it,  judgment  has  passed  against  the 
defendants,  not  merely  in  the  Kit^  v.  Beare^  but  in  the 
subsequent  cases  of  the  Kir^  v.  Knellj  and  the  King  v. 
Carter^  for  the  preceding  parts  which  the  several  de- 
fendants had  taken  with  respect  to  the  libel,  whether 
it  were  in  printing,  composing,  or  writing  them.  The 
charge  against  this  defendant  is  an  aggregate  offence ;  a 
misdemeanor  consisting  of  different  parts,  viz.  the  com- 
posing, writing,  and  publishing;  and  if  so  much  of  that 
ehairge  be  proved  to  have  been  committed  in  the  counQr 
fif  JJeic^ster^  (is  i$  in  law  a  misdemeanor^  it  is  perfectly 
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wif  not  admissible ;  and  that  the  case  of  Res  t.  Home  is  1820. 
distinguishable,  on  the  ground  that  there  was  not  in  that  i^Tkuo 
ease  an  imputation  of  any  crime  capable  6f  being  tried.  ^<««»< 
In  some  cases,  indeed,  it  is  possible  that  the  ialsdiood  may 
beof  the  ?ery  essence  of  the  libel.  As  for  instance;  sup- 
pose a  paper  were  to  state  that  A.  was  on  a  giren  day 
tried  at  agiren  place  and  eonricted  of  perjury:  if  that  be 
ttaef  it  maybe  no  libd,  but  if  fake,  it  is  from  b^inning 
to  end  calumnious)  and  may^  no  doubt,  be  the  subject  of  a 
criitiinal  prosecution.  Possibly,  therefore^  in  such  a 
CHC^  eridence  of  the  truth  of  such  a  statement  by  the 
prodaction  of  the  record^  might  afford  an  answer  to  a 
ptoeecutian  for  libel.  I  also  entirely  agree  that  the 
judge  did  right  in  intimating  to  the  jury  his 
on  the  question,  whether  this  was  or  was  not 
a  libd^  and  in  tdling  them  that  they  were  to  take  the 
kw  from  himj  unless  they  were  satisfied  he  was  wrqng. 
The  old  rule  of  law  is,  ad  qusBstionem  juris  respondent 
jadices^  ad  quastiooem  facti  respondent  juratqres ;  and  I 
tdie  il  to  ke  the  bounden  duty  of  the  judge  to  lay  down 
the  kw  aa  it  Itrikes  him,  and  that  of  the  jury  to  accede 
to  it^  Imkss  they  have  superior  knowledge  on  the  sub* 
jsoi2  and  the  direction  in  this  case  did  not  take  away 
fimn  the  jury  the  power  of  acting  on  their  own  judg- 
BMDl*  Besides^  if  the  judge  be  mbtaken  in  his  view 
tf  the  law,  his  mistake  may  be  set  right  by  a  motion 
fo  a  new  tlfal ;  but  if  the  jury  are  wrong  in  their  view 
ef  ity  it  is  dot  so  easy  to  rectify  their  mistake.  Upon 
all  these  several  points  I  agree  with  the  rest  of  the 
eonrt 

But  tl^  difficulty  which  has  pressed  on  my  mind,  and 
wfaicfa,  firom  the  beginning  of  this  argument  to  the  con- 
dnsioOf  I  have  not  been  able  to  overcome^  arises  from 

L  3  the 


BtlftORT. 


iS8  CASES  IN  MICHAELMAS  TERM 

1820.       fiirther:  for  it  alleges  that  the  defendant,  intending  to 

•^ excite  discontent  and  sedition  amongst  the  King's  sub- 

againu  j^cts,  and  particularly  amongst  the  soldiers,  &c.  &c. 
composed,  wrote,  and  published  the  libel.  This  alle- 
gation of  the  intent  is  applicable  to  each  of  the  acts 
charged  upon  the  defendant:  to  the  composing  and 
writing,  as  well  as  the  publishing*  And,  therefore^  as 
such  discontent  and  sedition  could  not  be  excited  amongst 
the  soldiers  of  the  King  without  publishing  the  libel,  the 
information  in  effect  alleges  that  the  defendant  com- 
posed and  wrote  it  for  the  purpose  of  its  being  published, 
in  order  to  effect  those  further  purposes  of  mischief 
which  could  not  be  accomplished  by  it,  unless  by  its 
publication. 

But  further,  I  think  the  jury  may  inquire  into^  and 
take  cognizance  of  those  facts  which  are  done  out  -of 
their  county,  for  the  purpose  of  finding  a  defendant 
guilQri  not  only  of  so  much  of  the  crime  as  was  ooia^ 
mitted  within  the  county,  but  also  of  the  remainder 
of  the  aggregate  charge,  in  those  cases^  where  so  much 
of  the  misdemeanor  charged  as  is  proved  to  have  bean 
doQ^  within  their  county,  is  of  itself  a  misdememor. 
If  that  be  so,  it  would  warrant  this  verdict  in  its 
fuU  extept,  whether  the  publication  of  this  libel  is 
deemed  to  have  been  in  the  county  of  Leicester  or  not. 
And  this  is  established  to  be  the  law,  in  the  cases  of 
conspiracies  and  nuisances,  in  both  of  which  the  juries 
do  not  confine  their  verdicts  of , guilty  to  such  criminal 
IM;ts  or  consequences  as  occur  in  the  county  where  the 
ponspiracy  or  erection  of  the  nuisance  is  laid  and  proved, 
but  extend  them  to  such  further  acts  and  consequences 
of  conspiracy  and  nuisance,  as  may  occur  or  arise  in 
another  county;  and  judgment  and  punishment  are  in 

such 


Bau>iTT. 


19  THE  FiBST  Tear  of  GEORGE  IV.  Ift9 

such  cases  given  and  awarded  to  the  foil  extent  of  the        1820. 
aggregate  offence.    The  cases  of  feloqy  have  been  urged       — — 

The  Kmo 

as  bearing  on  the  present  case,  particularly  those  pro-       jigabut 
vided  for  by  the  statute  of  Philip  and  Mary^  but  those 
are,  I  think,  distinguished  from,  and  do  not  apply  to 
the  present  question. 

It  has,  however,  been  forther  urged,  that  there  ought 
to  be  a  new  trial,  because  the  verdict  was  found  upon 
the  learned  Judge's  telling  the  jury  that  there  was  evi- 
dence before  them  to  shew  that  the  libel  was  published 
by  the  defendant  in  Leicestershire;  that  it  might  be 
presumed  to  have  been  delivered  by  the  defendant  to 
Mr.  Bickersteth  there^  and  even  in  the  slate  in  which  it 
was  aflerwards  delivered  to  Mr.  Brookes^  namely,  open. 
From  what  I  have  stated  above,  it  appears  that  my  opi- 
nion must  be,  that  by  law  the  learned  Judge  need  not 
have  gone  so  far  in  &vour  of  the  drfendant  as  to  put  it 
to  the  jury  to  consider  whether,  from  the  evidence  given, 
they  would  presume  and  find  that  the  defendant  bad 
published  the  libel  in  Leicestershire^  which  would 
have  given  him  the  benefit  of  an  acquittal,  in  case 
they  had  thought  the  evidence  not  sufiicient  for  them  to 
make  that  presumption ;  because,  for  the  reasons  I  have 
above  stated,  I  think  the  verdict  ought  to  have  been  the 
aame,  whether  the  defendant  had  published  the  libel  in 
that  or  any  other  county.  It  is  certainly  true,  and  I 
most  ardently  hope  that  it  will  ever  continue  to  be  the 
case^  that  by  the  law  of  Englandj  as  it  was  urged  and 
admitted  in  the  case  of  the  Seven  Bishops,  no  man  is  to 
be  convicted  of  any  crime  upon  mere  naked  presump- 
tion. A  light  or  rash  presumption,  not  arising  either  ne- 
cessarily, probably,  or  reasonably,  from  the  facts  proved, 
cannot  avail  in  law.     That  is  the  presumption  spoken 

of 
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1820.       of  in  the  Seven  Bishops'  case^  which  is  no  more  than 
T^Tkuio     ^^^^  \oose  conjecture,  without  sufficient  premises  really 

agahui  ^Q  warrant  the  conclusion.  But  crimes  of  the  highest 
nature,  more  especially  cases  of  murder,  are  established, 
and  convictions  and  executions  thereupon  frequently 
take  place  for  guilt  most  convincingly  and  conclusively 
proved,  upon  presumptive  evidence  only  of  the  guilt  of 
the  party  accused ;  and  the  well-being  and  security  of 
society  much  depend  upon  the  receiving  and  givmg  due 
efiect  to  such  proofi.  The  presumptions  arising  from 
these  proofs  should,  no  doubt,  and  most  especially  in 
crimes  of  great  magnitude^  be  duly  and  carefully 
"v^eighed.  They  stand  only  as  proofi  of  the  &cts  pre- 
sumed till  the  contrary  be  proved,  and  those  presump- 
tions are  either  weaker  or  stronger  according  as  the 
party  has,  or  is  reasonably  to  be  supposed  to  have  it  in  his 
power  to  produce  other  evidence  to  rebut  or  to  weaken 
them,  in  case  the  fact  so  presumed  be  not  true;  and  ac- 
cording as  he  does  or  does  not  produce  such  contrary  evi- 
dence. It  is  established  as  a  general  rule  of  evidence,  that 
in  every  case  the  onus  probandi  lies  on  the  person  who 
wishes  to  support  his  case  by  a  particular  &ct,  which 
lies  more  peculiarly  within  his  own  knowledge^  or  of 
which  he  is  supposed  to  be  cognizant.  This,  indeed,  is 
not  allowed  to  supply  the  want  of  necessary  proof,  whe- 
ther direct  or  presumptive,  against  a  defendant  of  the 
crime  with  which  he  is  charged;  but  when  such  proof  has 
been  given,  it  is  a  rule  to  be  applied  in  considering  the 
weight  of  the  evidence  against  him,  whether  direct  or 
presumptive,  when  it  is  unopposed,  unrebutted,  or  not 
weakened  by  contrary  evidence,  which  it  would  be  in 
the  defendant's  power  to  produce,  if  the  fact  directly  or 
presumptively  proved  were  not  true.  Searing  these  con- 

sidemtiow 
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siderations  in  remembrance,  there  was,  I  think,  evi-  1820. 
doice  sufficient  to  be  left  to  the  jury  from  which  they  t^Tkh 
might  reasonably  presume  a  publication  by  the  de-  agamst 
fendant  in  Leicestershire.  In  the  case  of  Sir  Manasseh 
Jjopez^  for  bribing  a  voter  of  a  borough  in  ConiwaUt 
evidence  was  given  that  when  he  was  at  his  seat  in  De^ 
rxmshire  he  said,  "  such  a  one,"  (the  person  whom  he 
was  charged  to  have  bribed,  and  whom  he  was  proved 
to  have  bribed,  though  it  did  not  appear  whether  the 
bribery  was  committed  in  the  county  of  Devon^)  ^*  has 
been  with  me/'  It  was  objected  at  the  trial,  that  there 
was  not  evidence  sufficient  to  shew  that  the  offisnce  was 
committed  in  Devonshire.  Upon  that  occasion  I  left  it 
to  the  jury  to  consider  whether  his  being  there  at  the 
time^  and  that  being  the  county  in  which  the  voter  was 
to  vote,  were  not  sufficient ;  and  upon  that  evidence  the 
jury  presumed  the  ofience  to  have  been  committed  in 
Devonshire s  it  being  in  the  defendant's  power,  by  means 
of  the  voter,  who  was,  however,  not  called  by  him,  to 
have  shewn  that  the  crime  was  committed  out  of  2)^- 
mnshire^  if  the  fact  had  been  so.  I  mentioned  this 
^cumstance  to  the  Court  afterwards,  in  order  that 
it  might  be  ascertained  whether  he  was  rightly  con- 
victed or  not,  and  the  Court  thought  it  was  prima  fiicie 
evidence,  and  he  received  judgment. 

The  presumptions,  in  the  present  case,  are  stronger, 
and  arise,  as  well  from  the  contents  of  the  libel,  and  the 
extrinsic  facts  proved,  as  from  the  want  of  contrary  evi- 
dence within  the  knpwledge  and  power  of  the  defendant, 
as  to  facts  peculiarly  within  his  own  knowledge,  and  of 
which  he  must  be  supposed  to  be  cognizant,  in  order  to 
rebut  or  weaken  those  presumptions  against  him.  The 
contents  of  the  libel  shew,  that  it  was  written  in  haste, 

and 
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1820.  and  in  Leicestershirej  for  the  purpose  of  being  speedily 
acted  upon  by  public  meetings  elsewhere ;  from  which  it 

H*""^  is  reasonably  to  be  presumed  to  have  been,  as  soon  as 
dFectually  it  might  be^  sent  off  for  its  .destination,  as  it 
most  have  been  delivered  by  Mr.  Bickersteth  to  Mr. 
Brookes^  in  Middlesex^  on  the  24th  Angustf  or  otherwise 
it  could  not  have  been  published  in  the  British  Press  on 
the  iJ5tb.  The  writer  was  living  in  Leicestei^shire^  and  was 
proved  to  be  there  on  the  22d  and  the  day  following, 
within  which  period  of  time  it  was,  probably,  sent  away ; 
and  it  is  but  a  reasonable  presumption,  that  it  was  sent 
away  by  him  from  the  place  where  he  was  then  living  ; 
at  least  it  is  so,  in  default  of  proo^  on  his  part,  of  his 
being  out  of  the  county,  or  of  any  other  evidence  to 
rebut  that  presumption.  The  evidence  for  the  crown 
established  both  the  time  and  person  to  whom  the  pro* 
secutor  had  traced  the  libel.  How  it  came  to  Mr, 
Brookes  unsealed,  and  whether  it  was  originally  sealed  or 
not,  were  matters  peculiarly  in  the  knowledge  of  the 
defendant,  and  not  of  the  prosecutor.  He  knew  how  and 
in  what  states  whether  open  or  sealed,  and  when  he  had 
sent  or  delivered  it  to  Mr.  Bickersteth^  and  might  have 
proved  it,  or  at  least  he  might  have  shewn,  by  Mr. 
Bickersteth^  in  what  state  it  was  when  he  received  it.  Of 
these  facts  the  prosecutor  could  not  be  supposed  to  be 
cognizant ;  nor  can  it  be  supposed,  if  the  letter  had  not 
been  parted  with  by  the  defendant  in  Leicestershire^  and 
even  in  an  unsealed  stat^  (for  it  does  not  appear,  that 
is,  there  is  no  prooi^  that  it  went  by  the  post ;  and  if 
it  did,  it  would  no  doubt  go  sealed,)  that  Mr.  Bick^ 
ersteth  would  not  have  been  called  by  the  defendant  to 
prove  the  state  in  which  it  was  received  by  him.  In 
default  of  all  proof,  under  such  circumstances,  to  weaken 

or 
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or  rebut  these  presumptions,  I  think  the  jury  were  1820. 
warranted  in  concluding  and  finding  that  it  was  parted 
with  by  the  defendant  in  Leicestershire^  and  that  it  was  ^a^xmat 
then  in  the  same  state  in  which  it  was  delivered  to  Mr. 
Brookes^  there  being  no  prooi^  either  direct  or  presump- 
tive, of  its  ever  having  been  in  any  other  state.  Indeed, 
my  belief,  from  the  evidence,  would  be,  that  it  was  not 
sent  by  the  post  to  Mr.  Bickersteth^  and  that  he  was  not 
in  London  when  he  received  it,  but  that  probably,  it 
was  delivered  to  him  by  the  defendant  in  Leicester^ 
skkre  i  for  I  cannot  suggest  to  myself  any  reason  for  his 
sending  the  libel,  either  by  the  post  or  otherwise,  to 
Mr.  Bickersietk,  merely  to  give  him  the  trouble  of 
passing  it  to  Mr.  Brookes  in  the  Strand^  instead  of  sending 
it  at  once  to  Mr.  Brookes  himsel£ 

But  whether  it  was  sent  away  or  parted  with  by  the 
defisndant  in  Leicestershire^  open  or  sealed,  makes,  in  my 
opinion,  no  difference  with  respect  to  the  question^ 
whether  it  was,  in  point  o(  law,  published  by  him  in  that 
county  or  not,  so  far  as  to  give  the  juiy  of  that  county 
jurisdiction  over  that  fact.  In  5  Co.  Hep.  126.  a.,  it  is 
laid  down,  that  a  scandalous  Ubel  may  be  published 
traditione,  when  the  libel,  or  any  copy  of  it,  is  delivered 
over  to  scandalize  the  party.  So  that  the  mere  delivering 
over  or  parting  with  the  libel  with  that  intent,  is  deemed 
a  publishing.  It  is  an  uttering  of  the  libel,  and  that  I 
take  to  be  the  sense  in  which  the  word  publishing  ia 
used  in  law.  Though  in  common  parlance  that  word 
may  be  confined  in  its  meaning  to  making  the  contents 
known  to  th'e  public,  yet  its  meaning  is  not  so  limited 
in  law.  The  making  of  it  known  to  an  individual  only 
is,  indisputably,  in  law,  a  publishing.  Lord  C.  J.  De 
Grey,  in  Baldwin  v.  Elphinston,  2  Black.  Hep.  1037., 
states^  that  a  written  libel  may  be  published  in  a  letter 

to 
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1820.       to  a  third  person^  and  states  two  instances  from  RastoTs 
""— ~        entries  (a)  of  cliarges  of  constructive  publications,  by  de- 

The  ICfvcs 

against  Uvering  letters  to  A.  and  B.,  and  by  fixing  them  on  the 
door  of  St.  PatiTs  Church.  The  mere  delivery  or  fixing 
them,  with  the  intent  to  scandalize,  is  itself  considered 
to  be  a  publishing ;  and  in  prosecutions  for  libels,  it  is 
never  made  a  matter  of  enquiry,  whether  either  the 
witness,  who  purchased  the  libel  at  a  defendant's  shop^ 
or  any  other  person,  read  it  in  the  county  where  it  was 
bought,  or  even  at  all,  in  order  to  prove  the  publication 
of  it  complete  in  that  county.  In  such  cases  the  fact 
of  delivering  it  to  the  purchaser  is  alone  relied  upon, 
as  proof  of  the  publication  in  the  county,  without  any 
proof  of  its  being  read  there  or  elsewhere.  In  the  pro* 
secutions  .for  libels  in  London^  when  proof  was  given  of 
their  being  purchased  at  Carlile*s  shop,  in  Fketstreetf 
no  enquiry,  I  believe,  ever  followed,  whether  the  pur- 
chaser had  read  them  within  the  city  of  London  or  not; 
though  there  is  all  probability  be  took  them  out  of  the 
city  of  London  and  delivered  them  unread  to  the  sdicitor 
of  the  Treasury,  or  some  one  else  in  Lincdrit  Inn. 
The  mere  parting  with  a  libel  with  such  an  intent,  by 
which  a  defendant  loses  his  power  of  control  over  it, 
is  an  uttering ;  and  when  the  contents  of  it  have  thereby 
become  known,  if  not  before,  it  has  become,  I  think,  so 
fiur  a  criminal  act,  in  the  county  where  it  is  parted  with, 
as  to  give  the  jury  therg  a  jurisdiction  to  try  the  crime  of 
publishing  it.  As  &r  as  depends  on  the  defendant,  his 
crime  is  there  complete ;  and  the  act  of  another  person,  in 
reading  the  composition  elsewhere,  does  not  alter  his  cri«- 
minality,  or  the  nature  of  his  act,  in  the  county  where  he 
parted  with  it  with  the  criminal  intent.    In  the  cases  of 

(a)  Ac^A  <Hi  tCMi  10.  tf« 
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wilb  and  awards,  they  are  constantly  made  and  published,        1 820. 
without  the  contents  being  made  known,  even  to  the      0^7x7 
witnesses  in  whose  presence  they  are  published.     So        against 
that  the  making  known  the  contents  is  not,  in  some 
cases  at  least,  ex  vi  termini  essential  to  the  constitution 
of  an  act  of  publish  ing. 

With  respect  to  the  otgection  of  the  learned  Judge's 
refusing  to  receive  evidence  of  the  truth  of  the  &ct8 
alleged,  or  rather  assumed  in  the  libel,  there  is,  I  think, 
not  the  least  doubt  upon  the  point.  Although  the  objec- 
tion was  made,  it  v/as  not  even  attempted  to  be  supported 
by  ai^ument  at  the  trial.  Whatever  might  be  the  result 
of  a  due  enquiry  into  those  factselse  where,  it  is  clear  that 
that  was  not  the  pn^r  place  or  occasion  for  enquiring 
into  them,  nor  would  the  writing  be  otherwise  than,  in 
law,  a  libeL  It  assumes,  as  true^  a  statement  most  highly 
calumnious  on  individuals,  and  on  the  government, 
merely  from  a  statement  in  a  public  newspaper,  and 
without  the  knowledge,  whether  it  were  true  or  not,  to 
any  or  to  what  extent,  and  indulges  in  the  highest  strain 
of  invective,  for  the  purpose  of  inflaming  the  public^ 
and  raising  in  their  minds  the  greatest  discontent,  dis* 
afiecdon,  and  alarm.  That  is,  in  itself,  a  seditious  libel, 
and  the  question  for  the  jury  was,  whether  what  the 
defendant  had  written  and  published,  with  the  intent 
stated  in  the  information,  was  a  libel  or  not,  and  not  to 
what  extent  it  was  so ;  even  supposmg  that  the  result 
of  that  enquiry  would  have  been  any  palliation  of  the 
libel.  With  respect  to  the  objections  taken  to  the 
learned  Judge's  having  given  his  opinion  and  directions 
to  the  jury,  upon  the  question,  whether  the  writing  was 
a  libel  or  not,  it  seems  to  me  that  he  left  it  to  them  to 
consider,  whether  they  would  adopt  his  opinion  in  that 
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1820.       respect,  or  not;  and  he  is  expressly  directed,  by  the 
""■***       statute  of  the  32d  of  the  late  kincr,  according  to  his  di»^ 

The  Knia  ... 

agamu  cTetion,  to  ffive  his  opinion  and  directions  to  the  jury  on 
the  matter  in  issue,  in  like  manner  as  m  other  crmunal 
cases*  And  with  respect  to  the  objections  to  his  smn- 
ming  up,  I  do  not,  upon  an  attentive  consideration  of 
it,  find  any  reason  to  disagree  with  his  observations  in 
that  respect.  For  these  reasons,  I  think  the  rule  for  a 
new  trial  ought  to  be  discharged. 

Batlet  J.  In  several  of  the  points  discussed  in  the 
course  of  the  argument,  I  ligree  with  the  rest  of  the 
court.  I  have  not  the  least  doubt  that  the  evidence 
relative  to  the  truth  of  the  transactions,  stated  in  the 
libel  to  have  taken  place  at  Manchester^  was  properly 
rejected.  I  take  it  to  be  clear  law,  that  if  a  libel  con- 
tain matters  imputing  to  another  a  crime  capable  of 
being  tried,  you  are  not  at  liberty  at  the  time  of  the 
trial  of  the  libel,  to  give  evidence  of  the  truth  of  those 
imputations.  And  this  is  founded  on  a  wise^  whole- 
some^ and  merciful  jule  of  law;  for  if  a  party  has  com* 
mitted  such  an  offence  be  ought  to  be  brought  to  trial 
fairly,  and  without  any  prejudice  previously  raised  in  the 
minds  of  the  public  and  the  jury.  The  prc^r  course, 
therefore,  is  to  institute  direct  proceedings  against  hinl^ 
and  not  to  try  the  truth  of  his  guilt  or  innocence  behind 
his  back,  in  a  collateral  issue  to  which  he  is  no  party. 
Tlie  present  libel  contains  imputations  of  very  hi^ 
crimes,  capable  of  being  tried.  It  contains  a  statemetit 
that  certain  persons  at  Manchester  had  been  guilty  of 
murder,  and  the  truth,  therefore,  of  the  Ubel  could  not 
be  tried  without  inquiring  whether  at  Manchester  cer- 
tain persons  had  or  had  not  committed  murder.  It 
Bppemi  therefor^  to  m^  that  evidence  npoo  this  point 

was 
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WIS  not  admissible ;  and  that  the  case  of  Rese  ▼•  Home  k        1820. 

distinguishable,  on  the  ground  that  there  was  not  in  that       xiieKnro 

OMe  an  imputation  of  any  crime  capable  bf  being  tried.       BmnT 

In  some  cases,  indeed,  it  is  possible  that  the  ialsdiood  may 

be  of  the  very  essence  of  the  libel.    Asforinstance;  sup- 

poae  a  paper  were  to  state  that  A*  was  on  a  given  day 

tried  at  a  given  place  and  convicted  of  peijttry:  if  that  be 

tme^  it  may  be  no  libdl,  but  if  false,  it  is  from  beginning 

to  end  calumnious^  and  majj  no  doubt,  be  the  subject  of  a 

criiiiinal  prosecution.     Posnbly,   therefore^  in  such  a 

cisei  evidoice  of  the  truth  of  such  a  statement  by  the 

production  of  the  record^  might  afford  an  answer  to  a 

'  prosecuticm  for  libel.    I  also  entirely  agree  that  the 

learned  judge  did  right  in  intimating  to  the  jury  his 

spnion  on  the  question,  whether  this  was  or  was  not 

a  libdy  and  in  tdling  them  that  they  were  to  take  the 

kw  fiom  hinif  unless  they  were  satisfied  he  was  wrong. 

The  old  rule  of  law  is,  ad  qusestionem  juris  respondent 

jadicefli  ad  quastionem  facti  respondent  juratores ;  and  I 

triMs  it  to  be  the  bounden  duty  of  the  judge  to  lay  down 

die  law  as  it  strikes  bim,  and  that  of  the  jury  to  accede 

lo  it^  tmless  they  have  superior  knowledge  on  the  sub- 

jsei  s  and  the  direction  in  this  case  did  not  take  away 

firom  the  jury  the  power  of  acting  on  their  own  judg- 

iMnt*     Besides^  if  the  judge  be  mistakai  in  his  view 

iif  the  law,  his  mistake  may  be  set  right  by  a  motion 

hi  a  Aew  trial ;  but  if  the  jury  are  wrong  in  their  view 

^  itf  it  is  dot  so  easy  to  rectify  their  mistake^     Upon 

^l  these  several  points  I  agree  with  the  rest  oi  the 


Bat  the  difficulty  which  has  pressed  on  my  mind,  and 
vvliich,  firom  the  beginning  of  this  argument  to  the  con- 
^Uiiony  I  have  not  been  able  to  overcome,  arises  firom 
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1820.  the  direction  of  the  learned  judge  to  the  jury,  as  to  the 
^  publication  in  the  county  of  Leicester.  .  This  is,  un- 

agamu  doubtedly,  a  technical  objection,  and  does  not  interfere 
with  the  merits  of  the  case.  But  whether  technical  or 
not,  it  seems  to  me  to  be  a  valid  objection ;  and  I  should 
desert  my  duty  if  I  did  not,  by  avowing  my  opinion,  give 
to  the  defendant  the  iuU  benefit  which  may  arise  from  ity 
whatever  that  opinion  may  be.  The  facts  proved  at  the 
trial  were  in  substance  these :  the  libel  was  written  at  Kirby 
Park^  in  Leicestershire;  as  appeared  from  the  date,  which 
is  Kirby  Park^  the  22d  August^  and  from  the  circum- 
fitance  of  the  defendant  being  seen  on  that  and  the  sub- 
sequent day,  riding  near  his  residence  in  that  county. 
By  a  subsequent  letter  to  Lord  Sidmoutk^  the  defendant 
avowed  himself  the  author,  and  that  he  had  transmitted 
the  paper  to  London.  It  appeared  also,  that  on  the  24th 
of  August  Mr.  Brookes  received  it  in  London  from  Mr. 
Bickersteihj  and  that  he  received  at  the  same  time  an 
envelope,  in  which  the  libel  was  contained,  and  in  which 
was  a  direction  from  the  defendant  to  Mr.  Bickerstetk^ 
to  pass  the  enclosure  to  Mr.  Brookes.  It  did  not  ap* 
pear  whether  the  envelope  had  been  sealed,  and  there 
was  no  evidence  of  the  manner  in  which  it  had  reached 
Mr.  Bickerstetk^  whether  by  a  personal  delivery  or  other- 
wise ;  he  himself  was  not  called  as  a  witness,  nor  was 
there  any  evidence  to  shew  that  he  was  resident  or  had 
been  in  Leicestershire  about  that  time.  An  objection 
was  taken  at  the  trial,  that  there  was  no  evidence  of  any 
publication  in  Leicestershire^  which,  after  argument,  the 
learned  judge  overruled,  and  when  he  summed  up  to 
the  jury,  he  intimated  to  them,  that  they  might  presume 
that  the  enclosed  paper  was  delivered  open  to  Mr.  Bicker^ 
stethj  in  the  county  of  Leicester*    Now,  my  objection  to 

that 
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that  direction  is  this,  that  the  judge  left  it  to  the  jury  1820. 
without  sufficient  premises  to  warrant  then)  in  pre*  ,^ 
suming  an  open  delivery  to  Mr.  Stckersieth ;  and  that  it  „^^^ 
proposed  to  their  consideration  no  other  species  of  deli- 
very by  the  defendant.  As  far  as  I  can  judge,  the  evidence 
given  famished  to  them  no  ground  for  such  a  pre- 
sumption. No  one  can  doubt  that  presumptions  may 
be  made  in  criminal  as  well  as  in  civil  cases.  It  is 
constantly  the  practice  to  act  upon  them,  and  I  apprehend 
that  more  than  one  half  of  the  persons  convicted  of 
crimes,  are  convicted  on  presumptive  evidence.  If  a 
theft  has  been  committed,  and  shortly  afterwards,  the 
property  is  found  in  the  possesion  of  a  person  who  can 
give  no  account  of  it,  it  is  presumed  that  he  is  the  thie^ 
and  so^  in  other  criminal  cases ;  but  the  question  always 
is,  whether  there  are  sufficient  premises  to  warrant  the 
presumption,  and  those  premises  seem  to  me^  in  this 
case^  to  be  wanting.  In  order  to  warrant  a  presumption 
a  prima  fiicie  case  must,  at  least,  be  made  out.  Now 
was  such  a  prima  facie  case  made  out  here  ?  The  pro« 
position  to  be  established  consists  of  two  parts :  firsts 
that  a  paper,  written  in  Leicestershire  and  afterwards 
feund  in  London^  in  the  hands  of  Mr.  Bickerstetk,  was 
delivered  personally  to  him  in  Leicestershire ;  and,  se« 
condly,  that  it  was  delivered  to  him  open.  It  is  incum* 
bent  on  the  prosecutor  to  make  out  a  prima  &de  case 
upon  the  affirmative  of  each  of  those  points.  Now,  does 
he  advance  any  evidence  as  to  either  ?  Does  it  follow, 
that  because  Mr.  Sidkersteth  has  it  in  London^  that  he 
received  it  personally  in  Leicestet*shire  f  Does  it  follow, 
because  he  has  it  open  in  London^  that  it  was  not.  sent 
to  him  in  a  parcel  or  in  a  sealed  letter  ?  Suppose  this 
to  be  the  only  proposition  to  be  established,  and  that 
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1820«  the  prosecutor  had  gone  with  thb  evidence  before  a 
grand  jury,  could  the  grand  jury  finve  found  the  bill  ? 

agamtt  I  apprehend  they  would  haye  expected  some  addi- 
tional &ct8  to  be  produced)  and  that  unless  Mr.  Bicker^ 
stelh  had  been  called  as  a  witness  on  the  part  of  the 
crown,  they  would  not  have  found  a  bill  on  the  pubN 
lication  in  Leicestershire ;  they  might  have  said,  ^^  Here 
is  clearly  a  publication  in  Middlesex^  for  which  a  bill  will 
no  doubt  be  found  by  the  grand  jury  of  that  county ;  but 
it  is  altogether  doubtful  whether  any  publication  took 
place  ia  Leicestershire  or  not."  Nowt  if  a  grand  jury 
could  i|ot  find  a  bill  upon  su^b  evidence,  can  the  petit 
jury  be  asked  to  convict  upon  it?  Again,  suppose  a 
fagned  issue  upon  these  two  questions;  could  th^ 
plaintiff  a^k  for  a  verdict  upon  such  evidence  as  this  ? 
Uppi)  whop  does  the  ppus  probaiidi  lie?  Is  the 
plaintiff  to  say  to  the  juryi  *^  if  the  def@pdapt  dp#s  npi 
give  yoi^  i^y  evidence  you  mre  (o  pfesmne  that  tlii# 
paper  was  deliver^  to  I4f«  ffickP"sieth  and  ppen  ?" 
I  fqpprehendf  that  if  he  did  say  so,  it  would  bo  UnpoiK 
sible  for  the  jury  tg  cpn^e  to  ^u^  a  q§nclusioiit  I 
try  this  case  by  these  tests  b^^f^f^  althoygh  this  if  n 
criminal  information  filed  by  the  Attorney- G^eraly  ycil 
he  will  not  file  an  iufom^tion  in  any  particular  cpuntyt 
unless  he  is  convinced  that  there  is  such  evidence  as 
ought  to  satisfy  a  grand  jury ;  and  he  never  would]  I 
appreheqd,  have  filed  this  information,  unless  he  had 
thought  that  there  was  a  prima  fade  case  of  pub* 
lication  in  Leicestershire.  I  agrees  that  where  a  matter 
is  peculiarly  within  the  knowledge  of  one  piMty^ 
the  onus  probandi  may  be  shifted,  and  his  neglect  to 
give  the  evidence  m^y  fiimish  ground  for  a  presump- 
tion against  him.    But  here  the  matter  does  not  1^ 

pecu- 
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pacolifurlf  withui  the  knowledge  of  the  defendant.   Mr.        1820. 
Bifient^k  knew  its  well  as  the  defendant,  the  circum-      ^^  j^^^ 
stances  of  the  Gaae,  and  tbe  ^sse  on  the  part  of  the  pro*      jgutm 

sedition  sb^ws  it.  Then  the  question  is,  whether  it  was 
saffident  tQ  leave  th^  case  without  calling  him  as  a 
witneH,  Jm  the  prosecutor  to  say  *^  Here  is  a  person  who 
cfui  tell  jou  to  t^  absolute  certamty  the  ^ct  as  to  the 

• 

4eliTeryy  but  I  will  not  call  him,  and  yet  I  will  d^ire 
yo|i  to  presume  a  persopid  aad  open  delivery  to  him. 
I  «ik  you  to  act  upon  presumption  which  may  mblead, 
when  the  pow^  of  supplying  you  with  certainty  is  within 
my  reach."     If,  indeed,  there  was  any  evidence  to  go  to 
tb^  juryi  they  bad  a  right  to  come  to  a  conclusion.     0ut 
my  ppioion  i^  that  there  was  no  evidence,  and  that  it 
OD^bt  qpt  to  b^Tc  been  submitted  to  their  consideration 
at  alL    My  l^rn^  brother  told  the  jury  most  propprly, 
tbat  if  be  ver^  wi^ng  in  his  view  of  the  case,  the  defend- 
aqt  WQuld  b^ve  the  benefit  of  having  his  mistake  corrected. 
And  it  doe9  seem  to  me  upon  a  careful  review  of  the  case, 
itMt  there  was  a  mistake  in  considering  that  in  the 
absence  of  Mr.  BickerUeth^  there  was  any  evidence  to 
go  to  the  jury*     Iff  in  the  course  of  the  cause,  it  had 
^ppe^red  th{it  Mr.  BkkersUih  had  been  in  Leicestershire^ 
Of  tbat  the  defendant  or  any  of  bis  agents  had  been 
inatrumental  in   concealing  from  the  prosecution  the 
mode  in  which  the  paper  had  come  to  the  hands  of  Mr. 
Srooies^  it  might,  perhaps,  have  varied  the  case,  and 
given  some  ground  for  such  a  presumption.     But  there 
is  no  such  prpoi^  nor  even  that  any  application  to  that 
e£bc(  was  ever  made  to  Mr.  Bfookes;  it  is  not  even 
shewn  that  Mr*  Bickersteth  was  not  present  in  court 
at  the  time  of  the  trial,  and  citable  of  being  examined 
as  a  witness.    In  the  absence  of  all  this  proof,  it  seems 
to  me  th|it  there  was  no  ground  on  which  the  jury  could 
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]820«  pntiihe  presumption  either  the  one  way  or  the  other. 
If  this  case  had  gone  before  a  grand  jury,  Mn  Brookes 

agtdnsi  might  have  been  compelled  to  say  from  whom  he  re- 
ceived the  paper,  and  the  link  of  the  chain  which  seems 
at  present  wanting,  might  have  been  easily  filled  up. 
But  it  seems  to  me  that  as  the  case  at  present  stands,  the 
jury  were  desired  to  make  a  presumption  without  hav- 
ing sufficient  premises,  and  that  if  they  did  draw  that 
presumption  they -acted  not  upon  justifiable  inference,  but 
upon  unwarrantable  conjecture.  Upon  these  grounds 
the  difficulty  which  I  have  entertained  in  this  case  is 
principally  fi>unded. 

But  it  is  said,  that  even  if  the  verdict  cannot  be 
supported  on  this  ground,  yet  there  is  evidence  fi*om 
which  a  jury  might  have  presumed,  and  must  have 
presumed,  that  this  libel  was  delivered  for  the  purpose  of 
publication,  either  to  a  servant,  or  at  the  post  office,  in 
the  county  of  Leicester.  If  the  jury  must  have  presumed 
ihat^  I  should  pause  before  I  said  there  ought  to  be  a 
new  triaL  If  it  stands  only  that  they  might  have  done 
so,  then  it  is  for  them  to  draw  the  conclusion.  If  the 
case  hasi  been  put  to  them  on  a  ground  which  cannot  be 
supported,  we  must  use  great  caution  in  proceeding  upon 
the  idea  that  there  was  another  ground  on  which  they 
might  have  acted.  The  jury  ought  never  to  invade  the 
province  of  the  judge  as  to  questions  of  law,  but  it 
is  for  them  alone  to  come  to  a  conclusion  on  questions 
of  fact.  If  the  court  draw  the  conclusion,  they  invade  the 
province  of  the  jury.  Upon  this  evidence,  I  cannot  tell 
where  Sir  Francis  Bttrdett  parted  with  the  letter,  what 
distance  his  residence  is  firom  the  post  office,  into  what 
post  office  it  was  put,  and  whether  he  carried  it  himself^ 
or  sent  it  by  a  servant.  These  are  points  on  which  I 
have  no  means  of  forming  a  iudgment.    It  therefore 
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leems  to  me  that  there  i»  no  foundation  on  which  with*  18S0. 
oat  infiringing  on  the  rights  and  privileges  of  the  jury^ 
we  could  come  to  the  conclusion,  that  although  the  #«am«r 
paper  was  delivered  to  Mr.  Brookes  in  London^  it  must 
have  been  parted  with  by  Sirli^ancis  Burdett  ia  Leicester^ 
Aire,  That  question  has  not  been  put  to  the  jury,  and 
till  that  has  tak^i  place,  it  is  not  for  me  to  put  such 
a  construction  upon  the  &cts.  But  suppose  that  it  was 
ddivered  by  Sir  Francis  Burdett  in  Leicestershire  i  then 
the  question  arises,  in  what  state  was  it  delivered  ?  Was 
it  open  or  sealed?  If  sealed,  does  a  close  delivery 
amount  in  law  to  a  publication  ?  That  turns  on  the 
meanii^  of  the  word  publicaticm ;  I  do  not  mean  to  give 
an  opinion  whether  a  close  delivery  is  or  is  not  a  pub* 
licatiiHi,  but  I  think,  that  if  a  judge  tells  a  jury  that  a 
dose  delivery,  a  mere  traditio,  in  a  sealed  state  (with- 
out an  opportunity  of  seeing  the  contents)  is  a  publication^ 
a  defendant  should  have  the  right  to  claim  a  special  ver- 
dict on  that  point,  in  order  that  he  may  have  the  opinion 
of  a  court  of  error  on  the  subject  The  word  *^  pub- 
lished,*'  is  equivocal,  and  may  admit  of  different  mean- 
ings according  to  the  subject-matter  to  which  it  is 
applied.  In  the  cose  of  Ubel,  which  is  criminal  only 
in  respect  of  its  contents,  it  may  mean  only  a  commu- 
nication to  others,  or  an  affording  an  opportunity  to 
others  of  seeing  the  contents.  There  does  not  a{>pear 
to  me  to  be  any  authority  so  direct  on  this  point  as  to 
take  from  the  defendant  the  right  to  have  a  writ  of 
error  in  order  to  canvass  this  question.  Of  the  autho- 
rity of  Lord  EUenborotdgk^  nobody  thinks  higher  than  I 
do.  He  was  a  man  of  a  most  powerful  and  vigorous 
mind ;  but  I  may  say,  that  even  his  opinions  at  nisi  prius 
were  not  always  right ;  and  I  will  add  of  him,  that  I 
nerer  met  with  ^  man  who  w^  more  ready  in  the  best 
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160O.  part  of  his  life  to  veeode  frum  Us  own  opinion  to 
ddiyeredy  and  to  yield  to  that  of  others.  The  case  of 
the  King  ?•  fVaisan  did  not  give  him  such  an  oppor- 
timity.  The  eyid^np^  was  of  the  post  mark  at  Idingtmf 
to  ib#w  %  pmbUofttlon  ia  Mt^dlese^i  the  case  subsequently 
M^  aod  th^  point  was  aot  afterwards  considered* 
Tb^  oase  of  the  King  v.  JVillUmif  was  for  sending  a 
chaUeng^y  and  tbou|^  the  word  publication  was  iised» 
y^  the  act  charged  was  an  act  of  sendingt  a^  no  doobt 
tbf  putting  a  letter  into  the  post  was  proof  of  that 
bot  There  was  another  case  of  Mekaff^.  Markhan^ 
cited  in  argument,  whicb»  however^  seems  to  mo  to  be 
90  authority  oa  this  poiat,  bccanse  there  the  sending  the 
l@tt^  Arom  HuUf  was  clearly  part  of  the  cause  of  a^out 
and  mtterial  evid^ce  in  the  oasct  Another  case  to 
which  I  adverted  in  the  course  of  the  argument>  Is  that 
of  the  Kif^  V-  CoUicotti  there  the  prisons  wa»  indicted 
ion  uttering  forged  stamps  in  MidjdkHfh  a  crime  which 
baa  been  oonsidered  as  mudogous  to  the  preset  case* 

Ha  lived  ia  Mtddlese^P^  and  sent  the  forged  stanipi  by 
his  senrant  in  a  par^l  tp  Imim^  that  they  might  be 
forwarded  irom  thenpe  by  a  carrier  to  Baik ;  (he  judgei 
eomidered  the  question,  and  seven  were  of  opinion  that 
be  was  guilty  of  uttering  in  Mi4dlesex%  but  five  others, 
whose  names  were  entitled  to  great  respect,  veiy  con- 
siderable lawyers,  were  of  a  contrary  opinion.  The 
result  was,  ^  might  be  expected,  that  no  proceedings 
were  taken  on  the  verdict ;  but  he  was  afterwards  pro^ 
secuted  for  another  oflfence  in  Ltrndwu  These  authorities 
seem  to  warrant  me  in  this  observation,  that  the  case  of 
delivering  a  letter  sealed,  is  not  so  clear  a  ca^  of  pub- 
Ucation  as  to  exclude  a  defendant  from  the  right  to 
have  the  &ct  found  specially ;  and  it  seems  to  me,  that 
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by  th«  course  tf^en,  the  defendant  hai  be^i  deprived        iSflOi 
of  thk  opportunity,  for  tl^e  question  of  a  delivery  sealed^ 
n^er  was  presented  for  the  consideration  of  the  jury. 

Bot  it  ha9  further  be^  ai^ed,  that  whether  there 
waa  a  piblieation  v^  Leicesiersiire  or  not,  still  this  ver^ 
4iGt  pogfat  to  staled,  for  that  the  coinpo(|ing,  writingi  and 
publishiflgi  constitute  oQe  entire  o£fenc%  and  that  if 
pfut  thereof  be  in  ope  ^unty  and  part  in  another,  m 
iiidiotm#9t  fiAiy  be  supported  in  either ;  apd  I  was  for  a 
oopiid^nrable  tin99  pf  (hat  opinion,  and  had  at  one  periqd 
QQDnentedf  lipo^  that  ground,  to  refuse  the  rule.  Upon 
the  discuwon,  however,  which  ha^  since  taken  plao^i 
iind  upon  farther  ponsideration,  I  ao^  by  op  means  aatis^ 
fied  that  this  is  so  clear  a  point  as  to  warrabt  w  in  con-! 
doding  the  defendant  fyom  having  it  put  upon  the 
r^Qmrdt  I  consider  the  evidence  as  establishing  clearly 
tbut  the  defiendant  compofed  and  wrote  in  the  coun^  of 
r^fHyrfcr,  and  published  in  the  county  of  Mid4kK*v  a 
and  I  think  it  impossible  to  deny  but  that  he  composed* 
wTpt^  and  puhUshed  with  the  intent  charged  in  the  iiv< 
fi:^niaticm«  And  even  now,  if  the  Attorney-General 
wpold  consent  to  enter  the  verdict  speciaUy  in  that  way^ 
X  ahcmld  be  against  the  rule  for  a  new  trial.  Upon  the 
bast  consideration,  however,  which  }  can  give  to  the 
authorities  I  am  of  opinion  that  the  whole  offence,  the 
whole  corpus  delicti,  must  be  in  one  and  the  same 
county;  that  there  is  no  distinction  in  this  respect  be- 
tween felonies  an^  misdemeanors ;  and  that,  thongh  the 
jnry  may  enquire  into  collateral  &ots,  or  &cts  of  induce- 
ment prior  to  the  crime,  or  facts  resulting  from  the  crimen 
in  another  county,  they  are  wholly  confined  to  the 
county  for  what  constitutes  the  offence  itself.  ffal^B 
Summary^  p.  20S.  says,  <^  Regularly  the  grand  jury  can 
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enquire  of  nothing  but  what  arises  within  the  body  of 
the  county  for  which  they  are  returned ;"  but  he  states 
as  an  exception,  '^  for  a  nuisance  in  one  county  to  an- 
other, a  jury  of  the  county  where  the  nuisance  is  com- 
mitted may  indict  it"  Now  this  mode  of  putting  the 
case  of  nuisance  clearly  implies  that  the  rule  extended 
to  misdemeanors  as  well  as  felonies,  and  that  such  spe* 
cial  case  of  misdemeanor  was  an  exception  to  it«  And 
why  is  it  an  exception?  Because  the  whole  body  of  the 
ofience  is  in  the  county  where  the  nuisance  is  commit- 
ted ;  the  jury  there  find  in  their  own  county  a  wrong- 
ful act,  calculated  to  do  mischief;  and  all  they  enquire 
out  of  their  own  county  is  into  the  consequences  of  such 
wrongful  act  Lord  Hale  says  (a),  <^  The  grand  jury 
are  sworn  ad  inquirendum  pro  corpore  comitatus;  and, 
therefore^  regularly  they  cannot  enquire  of  a  &ct  done 
out  of  their  county,  for  which  they  are  sworn,  imless 
specially  enabled  by  act  of  parliament,  but  only  in  some 
special  cases ;"  and  in  p.  ]  64.  he  says,  ^<  If  A.  by  reason 
of  the  tenure  of  lands  in  the  county  of  J3.,  be  bound 
to  repair  a  bridge  in  the  county  of  C,  he  may  be  in- 
dicted in  the  county  of  C"  Now  this,  again,  is  a  special 
exception  in  case  of  misdemeanor.  The  whole  corpus 
delicti  there  is  the  neglect  to  repair,  which  is  in  C, 
and  the  ground  of  his  obligation  is  only  evidence  to 
prove  his  guilt  in  C  Lord  Hale  cites  5  H.  ?•  S.,  and 
3  Ed^  3.  Assise  440.,  in  support  of  this  position.  In 
2  Hawki  c.  25.  s.  34.  it  is  stated  thus :  '*  It  seems  to  be 
generally  agreed  at  this  day,  that  by  the  common  law 
no  grand  jurors  can  indict  any  ofience  whatsoever, 
which  does  not  arise  within  the  limits  of  the  precinct 
fpr  which  they  are  returned."     And  in  s.  37.  "  And 
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it  seems,  by  the  common  law,  if  a  fitct  done  in  one        18S0. 
ooonty  prove  a  nuisance  to  another,  it  may  be  indicted      ^  _ 
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in  either  county,"  still  putting  this  (though  a  case  of  ^"l!^ 
misdemeanor)  as  a  case  of  special  exception ;  for  which 
he  cites  Summ.  203.  Assize  446.  and  19  Assize,  6.  Sir 
JV.  Blachtane^  vol  4.  p.  302.  lays  it  down  thus :  <<  Tlie 
grand  jury  are  sworn  to  enquire  only  for  the  body  of 
the  county,  pro  corpore  comitatus ;  and,  therefore,  they 
cannot  regularly  enquire  of  a  fiEict  done  out  of  the  county 
for  which  they  are  sworn,  unless  particularly  enabled  by 
act  of  parliament."  And  in  page  305.  after  an  enumer- 
ation of  certain  exceptions,  he  says,  <<  but  in  graeral,  all 
offisnoesmust  be  indicted,  as  well  as  tried,  in  the  county 
where  the  fact  is  committed."  These  authorities  are  all 
general^  without  distinction  between  felonies  and  misde- 
meanors, and  seem  to  shew,  that  though  the  evidence 
need  not  be  confined  to  the  county,  the  offence  must  We 
have  an  instance  of  this  in  the  case  of  bigamy,'  where  the 
first  marriage^  which  must  be  proved,  may  be  proved  to 
have  taken  place  either  in  or  out  of  the  county  where 
the  offence  is  tried.  But  what  is  the  whole  offence? 
It  is  the  second  marriage,  and  the  second  marriage  only 
which  is  the'  corpus  delicti,  and  that  must  be  proved 
within  the  county,  (unless  the  indictment  is  in  the  county 
where  the  prisoner  was  apprehended,  which  is  specially 
provided  for)  and  then  the  jury  have  jurisdiction  to  en- 
quire into  the  other  fiicts  of  the  case.  Danbi/%  case, 
S  JR.  3.  pJL  10.,  which  has  been  cited,  seems  to  me  to  fidl 
within  the  same  rule.  There  it  appeared  that  the 
oripnal  writ  was  erased  in  London  by  Mundres^  but  the 
other  erasures  which  completed  the  ofience,  were  done  in 
Middlesex^  by  Danby  and  three  others.  And  the  prison- 
en^  in'consecjuence  of  this,  were  not  tried  for  the  felony, 
but  were  afterwards  separately  convict^  in  London  and 

MUUUnex 


BtfADMI. 


188  CASES  tH  MICHAELMAS  TERM 

1810.  Middksea  of  thd  misdemeanor  But  thef6  each  niter 
^  „  ation  was  li  complete  common  law  misdemeanor ;  each 
qgi»fa<<  offender  was  indicted  in  the  county  in  which  the  whole 
of  his  misdemeanor  was  committed^  and  this  case^  there^ 
fbre^  is  not  an  authority  to  shew  that  a  misdemeanoir 
commenced  in  Londtm  and  consummated  in  MidHese^y 
oould  be  triedan  either. 

Upon  these  grounds,  I  think,  this«  at  least,  m  far  a 
questionable  point,  that  if  the  publication  in  Lemstenhift 
cannot  be  supported,  the  ground  which  I  have  laftt 
oonsidercd  is  not  8u£Bcient  to  support  the  verdict  in  its 
present  shape,  and  that  th^re  ought  to  be  a  new  trial, 
unless  the  Attorney-General  consents  to  a  special  V6rdi<^ 
The  only  remaining  question  is,  whether,  if  the  verdiet 
be  narrowed  to  the  composing  and  writing,  and  the 
publishing  and  causing  to  be  published  be  n^atived^ 
composing  and  writing  constitute  an  offence^  Bat  the 
case  seems  hardly  ripe  finr  discussing  that  question.  If 
thd  verdict  be  so  narrowed,  I  shall  readily  give  my 
opinion  upon  the  question ;  but,  till  then,  it  is  urnie* 
cessary.  Upon  the  whole,  therefore,  I  am  of  opi- 
nion that  the  verdict,  as  at  present  found,  ought  net  to 
Stand;  and  that,  if  it  is  not  confined  to  composing  and 
writing  in  Leicestershire^  and  publishing  in  MiddUse^i 
there  ought  to  be  a  new  trial* 

Abbott  C  J.  I  am  of  opinion,  that  the  rule  for  a 
hew  trial  in  this  cause  ought  to  be  discharged.  The  ckse 
has  been  argued  at  very  great  length  on  the  part  of  the 
defendant,  and  many  topics  have  been  addressed  to  the 
Court,  some  of  a  general  nature,  and  others  more  parti* 
cularly  appUcable  to  the  case  itself.  It  has  been  con- 
tended, that  the  whole  crime  of  libel  consists  in  the 
pnblicalifiii  albne^  and  thai  the  author,  or  writer^  is  iii 
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no  degree  criminal  if  his  oompontion  be  not  published*        ISflO* 
I  intimated  more  than  once,  in  the  progress  of  the  argu-      x^TKura 
menty  that  the  decision  of  this  pcnnt  was,  in  my  opinion^        H^i**^ 
immaterial  to  the  present  case,  because  this  is  the  case 
of  a  libel  actually  published  by  the  authority  and  pro- 
curement of  its  author.    I  shall,  therefore^  abstain  from 
giring  any  decided  opinion  upon  this  point,  but  I  can- 
not finrbear  observingi  that  many  of  the  passages  quoted 
in  M^port  of  the  proposition^  from  the  text  of  the  ciril 
law  being  expressed  in  the  diquncdre,  appear  to  me  to 
be  aathorities  rather  against  than  in  fiiyour  of  the  point 
fiir  which  they  were  adduced*     The  composition  of  a 
trrwmmable  paper  intended  for  publication  has,  on  more 
tban  one  occasion,  been  held  an  overt  act  of  high  trea- 
son, although  the  actual  publication  had  been  inters 
cepCed  or  prevented,  and  I  have  heard  nothing  upon  the 
present  occasion  to  convince  my  mind  that  one  who 
composes  or  writes  a  libel  with  intent  to  de&me^  may 
Bol^  under  any  circumstances,  be  punishedt  if  the  libd  be 
not  pobli^ed*    In  any  case  in  which  this  question  may 
aris^  the  particular  circumstances  of  the  case  will  beeome 
fit  matter  for  consideration  at  the  triaL 

The  case  of  The  King  v*  Beare  came  before  the  0>urt 
after  verdict*  There  is  no  very  dear  and  satisfiictory 
report  of  it,  and  I  will  only  say  of  it,  at  present,  that  I 
have  no  doubt  that  Lord  HoU  considered  the  criminal 
intention  charged  in  the  indictment  as  not  negatived  by 
the  verdict,  and  understood  the  word  onfy  to  be  confined 
to  the  acts  done.  It  is  true^  that  in  cases  of  libel  a  pub- 
lication has  been  generally  proved,  and  the  trial  has 
been  had  in  the  county  where  publication  took  place* 
The  place  of  publication  is  rarely  a  matter  of  doubt,  the 
place  of  the  writing  or  composition  is  often  unknown, 
•nd  as  most  of  the  cases  of  libel  have  been  cases  of  pub- 
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1820.  licatioDy  Judges  and  other  persons,  speaking  of  the 
crune  of  libel,  generally,  and  without  any  thing  requir- 

against  ing  a  distinction  between  the  writing  and  publishing, 
may  not  unreasonably  use  expressions  applicable  to 
published  slander. 

It  was  further  contended,  that  the  word  publication 
denotes  an  actual  communication  of  the  contents  of  the 
writing  by  the  publisher  to  some  other  person,  and  we 
were  referred  to  dictionaries  for  the  sense  of  the  word 
publication.  But  in  the  law,  as  indeed  in  other  sciences 
and  arts,  some  words  are  used  in  a  peculiar  sense,  differ- 
ing in  a  certain  d^ree  from  their  popular  meaning. 
Thus,  in  the  language  of  the  law,  we  speak  of  the  pub- 
lication of  a  will,  and  the  publication  of  an  award, 
without  meaning  to  denote  by  that  word  any  communi- 
cation of  the  contents  of  those  instruments,  and  meaning 
only  a  declaration  by  the  testator  or  arbitrator,  in  the 
presence  of  witnesses,  that  the  instrument  is  his  testa- 
ment or  award.  In  like  manner  the  publication  of  a 
libel  does  not,  in  my  opinion,  mean  an  actual  commu- 
nication of  tb^  contents  of  the  paper.  Lord  Coke  says, 
a  libel  may  be  published  traditione,  by  delivery;  an4 
^  this  is  adopted  by  Lord  Chief  Baron  Camyns  in  his 
Digesiy  and  is  conformable  to  the  civil  law,  wherein 
we  find  the  word  edidit  used  as  applicable  to  this  sub- 
ject. Actual  communication  of  the  contents,  as  by  sing- 
ing or  reading,  is  indeed  one  mode  of  publication ;  but 
'^^  it  is  not  the  only  mode,  nor  the  usual  mode ;  the  usual 
mode  is  by  delivery  of  the  paper,  either  by  way  of  sale 
or  otherwise ;  and  upon  proof  of  the  purchase  of  a 
newspaper  or  pamphlet  in  Fleet-street^  no  one  ever 
thought  of  asking  whether  the  purchaser  or  othtr  per- 
son read  the  paper  or  pamphlet  in  London  or  else- 
where. 
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I  shall  now  proceed  to  advert  to  the  topics  more  par^  1820. 
ticularly  applicable  to  the  present  case.  In  the  first  ""^^ 
place  it  was  contended,  that  there  was  not,  in  this  case^  against 
as  it  was  said  there  ought  to  have  been,  any  evidence  of 
publication  in  the  county  o(  Leicester ;  and  the  manner 
in  which  this  point  was  put  to  the  jury,  by  my  learned 
Brother,  at  the  trial,  was  made  the  ground  of  much 
okgection.  It  was  said,  that  the  jury  were  directed  to 
presume  a  publication  in  LeicesterMre^  without  any 
sufficient  ground;  but,  upon  an  attentive  consideration, 
1  am  of  opinion,  that  all  that  was  done  upon  this  sub- 
ject was  well  warranted  by  the  evidence  adduced  at  the 
triaL  A  presumption  of  any  fact  is,  propctrly,  an  infer- 
ling  of  that  &ct  fi-om  other  facts  that  are  known ;  it  is 
an  act  of  reasoning ;  and  much  of  human  knowledge  on 
all  subjects  is  derived  from  this  source.  A  fact  must 
not  be  inferred  without  premises  that  will  warrant  the 
inference ;  but  if  no  fact  could  thus  be  ascertained,  by 
inference  in  a  court  of  law,  very  few  ofienders  could  be 
brought  to  punishment.  In  a  great  portion  of  trials, 
as  thqr  occur  in  practice,  no  direct  proof  that  the 
party  accused  actually  committed  the  crim^  is  or  can 
be  g^ven;  the  man  who  is  charged  with  theft,  is 
nurdy  seen  to  break  the  house  or  take  the  goods ;  and, 
in  cases  o^  murder,  it  rarely  happens  that  the  eye  of 
any  mtness  sees  the  fatal  blow  struck  or  the  poisonous 
ingredients  poured  into  the  cup.  In  drawing  an  infer- 
ence or  condusion  from  facts  proved,  regard  must 
always  be  had  to  the  nature  of  the  particular  case^  and 
the  fedlity  that  appears  to  be  afforded,  either  of  explan- 
ation or  contradiction.  No  person  is  to  be  required 
to  eiqplain  or  contradict,  until  enough  has  been  proved 
to  warrant  a  reasonable  and  just  conclusion  against 
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1820.        himi  in  the  absence  of  explanation  or  contradiction ;  but 
T    ~         when  such  proof  has  been  iriven,  and  the  nature  of  the 
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against        case  is  such   as  to   admit  of  explanation   or  contra- 
diction,  if  the  conclusion  to  which  the  proof  tends  be 
untrue^  and  the  accused  offers  no  explanation  or  contra^ 
diction ;  can  human  reason  do  otherwise  than  adopt  the 
conclusion  to  which  tlie  proof  tends?    The  premises 
may  lead  more  or  less  strongly  to  the  conclusioui  and 
care  must  be  taken  not  to  draw  the  conclusion  hastily ; 
but  in  matters  that  regard  the  conduct  of  men,   the 
certainty  of  mathematical  demonstration  cannot  be  re- 
quired or  expected ;  and  it  is  one  of  the  peculiar  ad- 
vantages of  our   jurisprudence,  that  the  conclusion  is 
to  be  drawn  by  the  unanimous  judgment  and  conscience 
of  twelve  men^  conversant  with  the  affairs  and  business 
of  life^  and  who  know,  that,  where  reasonable  doubt  is 
entertained,  it  is  their  duty  to  acquit ;  and  not  of  one 
or  more  lawyers,  whose  habits  might  be  suspected  of 
leading  them  to  the  indulgence  of  too  much  subtilty 
and  refinement.    I  have  thought   it  right  to  premise 
these  general  observations,  before  I  consider  the  parti- 
culars of  the  evidence  in  the  present  case,  and  I  must 
also  first  take  notice  of  a  topic  that  was  urged  on  this 
head,  by  one  qt  more  of  the  learned  gentlemen  who 
have  argued  for  the  defendant*    It  was  said,  and  truly 
said,  that  guilt  and  crime  are  never  to  be  presumed; 
and  the  cases  of  supposed  murder,  mentioned  by  Lord 
Hale^  9nd  which  have  since  operated  as  a  caution  to  all 
Judges,  were  quoted  on  this  occasion.     But  the  cases 
are  wholly  different   In  those  cases,  there  was  no  actual 
proof  of  the  death  of  the  person  supposed  to  have  been 
tiaic,  and,  consequently,   no  proof  that  the  crime  of 
murder  had  been  committed.    The  corpus  delicti  was 
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not  established.  In  this  case,  the  crime,  so  &r  as  it  1820. 
consists  in  the  composing  and  publishing  the  paper,  was 
proved  beyond  all  contradiction ;  the  paper  was  written  ^agamu 
by  the  defendant,  and  came  to  the  hands  of  Mr.  Brooket 
by  the  defendant's  authority  and  procurement,  not  as  a 
private  and  confidential  communication,  but  for  ins43rtion 
in  the  public  newspc^pers;  and  the  question  is  not 
whether  there  was  any  publication,  but  in  what  county 
the  publication  shall  be  d^med  tp  have  taken  place ;  a 
question  arising  entirely  out  of  the  locality  of  the  jurist 
prudence  of  this  country.  If  the  prosecutor  has  mis- 
taken the  county  in  which  the  offence  is  charged,  the 
defendant  is  entitled  to  avail  himself  of  that  mistake  | 
and  I  have  as  little  inclination  as  authority  to  deprive 
him  of  his  privilege;  and  this  brings  me  to  the  p^rti- 
colan  of  the  evidence. 

The  information  is  laid  in  Leicestershire^  and  it 
duupg^  that  the  defendant,  in  Leicestershire^  composed, 
wrpte^  and  published,  and  caused  and  procured  to  be 
ooinposed»  written,  and  published,  a  libellous  piq)er.  In 
support  of  this  lillegation,  a  paper  was  produced  at  the 
trial,  in  th^  hand-writing  of  the  defendant,  dat^  the 
98d  of  Augu^ti  4t  Kirbi/  Parkj  a  letter  was  also  pro- 
duced, written  by  the  defendant  to  Lord  Sidmoidh^  in 
irfaich  the  defendant  acknowledged  that  he  was  the 
author  of  this  paper,  and  had  transmitted  it  to  town  for 
insertion  in  the  newspapers,  l^rby  Park  is  a  mansion- 
house  and  residence  of  the  defendant,  a  gentleman  of 
fortune,  v^  Leicestershire  /  the  defendant  was  seen  riding 
en  faorseba^ik,  in  Leicestershire^  on  the  22d  of  August, 
and  also  on  the  following  day.  From  the  contents  of 
the  paper,  it  i^pears  to  have  been  composed  in  some 
Imusle^  in  consequence  of  something  which  the  defend- 
ant had  just  read  in  a  newspaper.     There  is,  therefore, 
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1820.       abundant  proof,   that  the  matter  was  composed   and 
-.    „  written  by  the  defendant,  in  Leicestershire ;  nor  is  that 

agahut        fiict  denied  5  and  if  so,  the  paper  must  have  been  in  his 
hands  or  power  in  Leicestershire^  when  the  writing  was 
finished.     It  was  further  proved,   that  on  the  23d  or 
24th  of  August  this  paper  was  delivered  to  Mr.  Brookes^ 
in  Middlesex,    Mr.  Brookes^  a  friend  of  the  defendant, 
was  the  witness  who  proved  this ;  and  tlie  further  ac- 
count that  he  gave  of  the  matter  was,  that  the  paper 
was  brought  to  him  by  a  Mr.  Bickersteth^  in  an  envelope^ 
which  he  had  mislaid,  and  which  had  no  seal ;  he  did 
not  know  how  it  was  directed,  but  he  believed  that  it 
might  be  directed  to  Mr.  Bickersteth ;   and  he  said  that 
it  had  the  words  "  Pass  this  to  Mr. Brookes"  or  some- 
thing to  that  import.     It  is  to  be  observed,  that  this 
witness  would  not  take  upon  himself  to  say  that  the  en* 
velope  was  directed :  he  only  said  he  believed  it  might 
be;    nor  did   he  say  whether  the  words  were  written 
within  or  without  the  envelope.     Mr.  Bickersteth  was 
not  called  by  the  prosecutor  or  by  the  defendant ;   but 
it  appeared,  from  the  testimony  of  Mr.  Brookes^  that 
the  prosecutor  did  not,  before  the  trial,  know  that  the 
paper  had  ever  been  in  the  hands  of  Mr.  Bickersteth^ 
for   Mr.  Brookes  declined,   at  the  trial,   to  name  the 
person  from  whom  he  had  received  the  paper,  until  he 
was  told  that  he  must  do  so. 

The  defendant,  on  the  contrary,  knew  how  and  in 
what  manner  he  had  parted  with  the  paper ;  he  knew 
that  his  trial  was  to  take  place  in  Leicestershire^  and  he 
came  to  the  trial  ready  to  object  to  the  county.  Upon 
these  facts  the  question  arises,  whether  the  jury  might 
reasonably  infer  and  conclude,  in  order  to  satisfy  the 
locality  of  jurisdiction^  that  the  paper  had  passed  from 

the 
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the  defendant  in  the  unsealed  envelope  to  Mr.  Bicker*        1820. 
steihj  in  Leicestershire^  as  the  judge  informed  them  they 
might,  in  his  opinion,  do.     The  learned  counsel  for  the       ^°*^ 
defendant  had  argued  with  much  ability  at  the  trial,  in 
the  hearing  of  the  jury,   that  the  evidence  furnished 
nothing  upon  which  any  inference  could  be  drawn  of  a 
publication  of  any  kind  in  the  county  of  Leicester  § 
the  jury  had  witnessed  the  examination  of  Mr.  BrookeSf 
who  was  the  agent  for  the  defendant,  for  transmitting 
the  manuscript  to  die  editors  of  the  public  newspi^pers ; 
this  agency  is  acknowledged  by  the  defendant  in  his 
letter  to  Lord  Sidmouth,     I  have  considered  this  ques* 
tion  again  and  again,  and  with  much   anxiety,  from 
req>ect  to  the  different  opinion  entertained  on  this  point 
by  my  brother  Baytey^  and  I  must  say,  that  in  my  opi- 
nion the  premises  warranted  a  conclusion  that  the  paper 
had  been  delivered  by  the  defendant  in  Leicestershire 
to  Mr.  Bickerstethj  in  the  state  in  which  the  latter  gen- 
tleman delivered  it  to  Mr.  Brookes.    The  learned  coun- 
sd  have  contended,  that  for  any  thing  that  appeared,  the 
paper  might  have  been  sealed  by  the  defendant  before*  ^ 
it  quitted  Leicestershire ;  that  the  defendant  might  him* 
self  have  carried  it  out  of  Leicestershire^  and  delivered 
it  in  some  other  county  to  Mr.  Bickerstethj  or  to  some 
other  person,  or  might  himself  have  put  it  into  some  post 
office  out  of  Leicestershire,     Now  Mr.  Bickersteth  might 
have  proved  for  the  defendant  in  what  state  and  at  what 
place,  and  in  what  manner  he  had  received  the  paper, 
but  he  was  not  called;  and  as  I  have  before  observed, 
this  was  a  question  which  the  defendant  came  prepared 
to  try,  so  that  there  was  no  surprise.     The  defendant 
was  a  member  of  parliament ;  he  might  have  sent  this 
paper  free  of  postage,  directly  to  Mr.  Brookes^  and  there 
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1820.  was  n6  apparent  reason  for  his  sending  it  by  tlie  po8t» 
"""""  or  otherwise  to  Mr.  Bickersteth^  in  London^  to  give  him, 
agabiat  (a  professional  gentleman,  as  he  is  described  to  be,  but 
whose  place  of  residence  does  not  appear,)  the  trouble 
of  taking  it  in  person  to  Mr.  Brookes.  The  paper  pro- 
fesses to  have  been  vrritten  in  haste,  and  it  appears  to 
have  been  iiitended  for  an  immediate  publication  in  the 
newspapers.  It  is  dated  on  the  22d,  and  appeared  in 
at  least  one  morning  paper  on  the  25th.  Mr.  Brookes 
said  he  did  not  recollect  on  what  day,  nor  indeed  at 
what  time  in  August  he  had  received  the  paper ;  he  said 
he  copied  and  sent  it  to  the  newspapers ;  this  must  have 
occupied  some  little  time.  It  cannot  have  been  delivered 
to  Mr*  Brookes  later  than  the  24th ;  at  what  time  it  was 
finished  on  the  22d  does  not  appear;  the > distance  of 
Kirby  Park  firom  the  Strand  is,  I  suppose^  not  less  than 

9 

A  hundred  miled,  but  thiat  matter  would  be  better  known 
to  the  jury  than  to  me»  The  defendant  was  proved  to 
have  heesa  in  Leicesterihiri  on  the  22d  and  23d»  To 
have  presumed  that  he  had  himself  gpne  out  of  the 
county  to  deliver  this  paper,  for  no  reason  apparent  or 
suggested ;  or  that  a  paper  delivered  by  a  private  hand 
unsealed,  and  not  appearing  to  have  be^i  sent  by  any 
ccmveyance  requiring  a  seiU^  was  in  fact  sealed  before  it 
was  dispatched  or  was  sent  by  any  other  hand  or  con- 
veyance, than  the  hand  that  delivered  it,  would,  indeed, 
in  my  opinion,  be  to  draw  a  conclusion  without  any 
premises  to  warrant  it.  It  certaihly  would  be  to  intro- 
duce by  way  of  presumption,  some  new  and  affirm-^ 
ative  matter  of  fact  not  found  in  the  evidence^  but  of 
which,  if  really  existing,  the  evidence  was  in  the  know- 
ledge and  power  of  the  defendant.  Then  why,  in 
the  absence  of  all  the  explanation  and  proof  that  the 
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nature  of  the  case  afforded  of  a  delivery  out  of  the         1820» 
ocMinty  or  in  a  sealed  cover,  or  to  another  person,  if  the        " 

^  '  *^  nie  Kiva 

fact  was  really  such^  might  not  the  jury  reasonably       ^g^dna 

decline  to  presume  any  of  those  facts,  and  conclude,  from 

the  proof  before  them,  that  the  defendant  had  delivered 

the  paper  to  Mr»  Bickersteth^  in  that  county  in  which 

alone  the  defendant  was  proved  to  have  been,  and  in 

that  state  in   which    alone  the.  paper   ever  appeared 

to  have   been?    I  can  discover  no   reason  why  that 

coDclusion  might  not  be  drawn;   on  the  contrary,  I 

think  it   might  reasonably  be  drawn  as  a  legitimate 

conclusion  from  the  proof  given,  in  the  absence  of  all 

contradiction. 

It  is  not  necessary,  to  sustain  the  verdict  on  this  point, 
that  this  should  be  the  only  conclusion  that  could  be 
drawn  from  the  premises*  Matters  of  fact  are  for  the 
determination  of  the  jury ;  if  they  draw  a  conclusion  not 
warranted  by  the  premises  before  them,  it  js  our  duty 
to  correct  their  error,  and  to  send  the  case  to  another 
trial;  but  ii*  the  conclusion  is  a  reasonable  inference 
from  the  premises,  we  ought  not  to  disturb  their  ver- 
dict. I  think  this  conclusion  the  most  reasonable  in« 
fisrence  from  the  premises,  and  that  the  Judge  was 
perfiM^tly  justified  in  presenting  the  matter  to  the  jury 
finr  their  consideration,  in  this  light,  with  a  strong 
expression  of  his  own  opinion  in  favour  of  this  con- 
clusion, 

I  have  given  my  opinion  thus  largely  on  this  point, 
on  account  of  the  great  importance  that  has  been  at- 
tached to  it  in  the  course  of  this  caus^  and  this  being 
my  opinion,  I  might  forbear  to  advert  to  another  topic 
that  has  been  addressed  to  us,  but  I  think  it  right  to 
advert  to,  and  give  my  judgment  on  that  matter,  not 
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1820.       only  on  account  of  its  general  importance,  but  because 
"       the  particular  point  on  which  so  much  has  been  said. 

The  KiKO  .  , 

agairut       and  to  which  I  have  already  adverted,  would,  but  for 
an  observation  made  by  my  learned  brother  to  the  jury 
at  the  trial,  be  in  my  own  opinion  of  little  importance 
on  the  question  properly  brought  before  us,  which  is, 
whether  there  ought  to  be  a  new  trial.     By  presetting 
the  matter  to  the  jury,  in  the  mode  adopted  by  my 
learned  brother  at  the  trial,  the  cause  was  put  as  to  the 
point  of  publication,  on  an  issue  much  more  favourable 
to  the  defendant,  and  giving  him  a  much  greater  chance 
of  acquittal  pro  tanto  at  least,  than  the  law  required. 
For  I  am  most  clearly  of  opinion,  that  upon  the  fiu^ 
proved,   and  the  inference  necessarily  arising  out  of 
them,   and  also  that  upon  the  facts  taken  simply  by 
themselves,  and  without  deducing  any  other  &ct  by  way 
of  inference  from  them,  and  leaving,  therefore^  as  to 
this  part  of  the  case^  nothing  to  be  found  by  the  jury 
that  is  not  already  established,   the  defendant  might 
lawfully  be  tried,  and  ought  to  have  been  found  guilQr 
of  the  whole  charge  contained  in  this  information  in 
the  county  of  Leicester.    And  I  cannot  persuade  my- 
self   to  think  that  the    court  would   be  justified  in 
granting  a  new  trial  for  the  purpose  of  having  certain 
facts  specially  found,  and  put  upon  the  record,  if  the « 
court  be  convinced,  as  I  in  my  judgment  and  conscience 
am  convinced,  that  upon  the  facts  so  found,  the  court 
would  be  bound  to  pronounce  the  defendant  guilty,  espe- 
cially in  a  case  wherein  that  was  not  asked  at  the  triaL 
What  are  the  facts  ?    The  defendant  wrote  the  libel  at 
^  his  own  mansion  house  in  Leicestershire  on  the  22d  of 
August ;  he  was  seen  in  Leicestershire  riding  on  horse- 
back on  that  day,  ipid  also  on  the  following  day;  the 
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paper  was  delivered  to  Mr.  Br ookesy  in  London^  by  a  third  1820. 
person  on  the  23d,  or  at  the  latest  on  the  24th  August^  — 
and  this  by  the  authority  and  procurement  of  the  defend*  jigabut 
ant,  fiir  insertion  in  some  London  newspapers.  Upon 
these  fiicts,  can  any  man  hesitate  to  infer  that  the  defend-  - 
ant,  in  some  way  delivered  thc^  paper  out  of  his  custody 
in  Leicefiershire  that  it  might  pass  to  London?  And  if  he 
did  there  deliver  it  for  that  purpose,  such  a  delivery 
was  at  the  least  a  commencement  in  Leicestershire^  of 
the  traditio  or  act  of  publication.  Now  the  fiu:t  of  such 
a  ddivery  in  Leicestershire^  can  scarcely  be  called  an 
inference^  for  it  is  nothing  more  than  saying,  that  the 
defendant  did  the  act  in  the  county  in  which  he  is 
proved  to  have  been  on  the  day  on  which  he  did  it,  he 
not  appearing  to  have  been  out  of  the  county  on  that  day, 
and  the  act  being  such,  as  regard  being  had  to  his  rank 
and  situation  in  life,  would  in  the  ordinary  course  of 
things  take  place  at  his  own  house. 

But  it  is  said  to  be  possible,  that  he  may  have  carried 
the  paper  out  of  the  county  'in  his  pocket,  and  have 
parted  with  it  in  some  other  county ;  and  much  has  been 
said  in  the  argument  about  the  vicinity  of  Kirby  Park 
to  the  borders  of  some  other  county.  I  presume  the 
distance  is  not  very  great,  and  some  of  the  jury  would 
probably  be  acquainted  with  it.  I  admit  the  possibilitjr 
of  the  &ct  suggested,  its  probability  I  utterly  deny. 
But  if  I  should  even  go  further,  and  having  first  con- 
verted the  possible  into  the  probable,  should  then  take 
another  step  in  this  process  of  presumption,  and  assume 
the  supposed  probable  to  be  the  real  feet,  and  thus  at 
length  conclude,  that  the  defendant  did  carry  the  paper 
out  of  Leicestershire  in  his  pocket,  and  deliver  it  from 
bis  hands  in  some  other  county,  to  be  forwarded  to 
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Mr,  BrookeSf  I  should  still  be  bound  to  say,  that  the 
defendant  might  lawfully  be  tried,  and  ought  to  have 
been  convicted  of  the  whole  of  this  charge  in  the  county 
of  Leicester^  The  commencement  of  the  traditio  or 
delivery,  would  still  be  in  Leicestershire  by  the  act  of 
the  defendant  himself  carrying  the  paper  from  his  house 
into  that  county,  in  its  progress  to  Mr.  Brookes.  To 
write  and  publish  a  libel  is  a  misdemeanor  compounded 
of  distinct  parts,  each  of  which  parts  (for  I  am  speaking 
of  a  published  libel)  being  an  act  done  in  prosecution  of 
one  and  the  same  criminal  intention^  is  a  misdemeanor. 
And  where  a  misdemeanor  consists  of  such  distinct  parts^ 
I  sayi  without  doubt  or  hesitation,  that  the  whole  may 
be  tried  in  that  county  wherein  any  part  can  be  proved 
to  have  been  done.  All  that  I  have  heard  from  the 
learned  gentlemen  who  have  argued  the  case  on  the  part 
of  the  defendantf  and  have  presented  this  matter  to  the 
court  in  every  various  view  that  ingenuity  could  devise^ 
has  not  for  one  instant  raised  a  particle  of  doubt  in  my 
mind;  and  having  no  doubt,  I  should  abandon  the  duty 
of  my  office,  if  I  did  not  declare  my  own  conviction, 
and  act  judicially  upon  it* 

If  the  law  should  be  otherwise^  I  know  not  very  well 
what  consequence  is  to  follow.  At  one  time  it  was 
argued,  that  the  trial  could  be  in  that  county  alone 
wherein  the  paper  was  received  and  read,  which  was 
called  the  place  of  the  publication.  If  this  be  true^  one 
of  two  consequences  must  follow,  either  the  party  must 
be  convicted  of  the  whole  offence  in  the  latter  county^ 
and  then  the  jury  of  that  county  will  inquire  into,  and 
find  criminal  matter  committed  in  another,  which  would 
be  contrary  to  other  parts  of  the  argument  addressed  to 
US)  or  the  party  must  be  acquitted  of  the  writing ;  and  if 

the 
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die  latter  alternative  be  correct,  thai  an  author  can  ld20» 
never  be  punished  as  such  if  he  happen  to  write  at  one  ""^"^ 
side  of  Tempk  Bar  and  publish  at  the  other.  At  ^gatna 
another  time  it  was  contended,  that  in  the  case  sup- 
posed^ the  party  could  not  be  tried  in  either  county, 
or  in  other  words,  that  he  could  not  be  tried  at  all;  and 
if  it  be  true  that  a  misdemeanor  can  be  tried  in  that 
county  alone  wherein  every  part  of  it  has  been  com- 
mitted, the  impossibility  of  any  trial  in  the  supposed 
caie^  would  be  a  conclusion  fairly  dedudble  from  the 
premises.  Btat  the  conclusion  would  be  an  absurdity  in 
the  law,  and  the  absurdity  of  the  conclusion  proves  the 
fidsdiood  of  the  premises. 

Fdony  stands  on  a  very  differ^t  grotmd  from  nu»- 
demeanor ;  and  the  assertion  that  a  misdemeanor  can 
be  tried  in  that  county  alone  wherein  every  part  of 
it  was  committed,  appears  to  me  to  have  been  built 
upon,  a  mistake  of  the  true  ground  and  reason  of 
the  doctrine  in  felony.  This  mistake,  however,  is  not 
new,  and  therefore  in  no  degree  surprising,  for  we 
find  in  many  of  our  books,  and  even  in  the  preamble 
ci  the  statute  of  the  second  and  third  Edward  6* 
€.  84.,  espressions  importing  that  a  jury  of  one  county 
cannot  inquire  into,  or  take  cognizance  of  any  fact 
that  happened  in  another*  It  was  admitted  on  the 
present  argument,  that  the  generality  of  these  expre^* 
aions  must  be  so  far  restrained  as  to  confine  their 
import  to  criminal  matter,  or  rather  to  a  part  of 
the  crime^  because  daily  experience  shews,  that  the 
proof  of  introductory  or  explanatory  matter  occurring 
in  dther  county,  is  received  without  objection,  even 
in  cases  of  felony.  There  was  a  time>  however,  when  it 
was  supposed  that  a  jury  could  not  even  in  a  dvil  action 

inquire 
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1820.  inquire  into  a  matter  that  did  not  take  place  in  their 
"— ■"*  own  county.  In  the  time  of  Henry  the  Seventh,  an 
agama  action  of  debt  was  brought  upon  a  bond.  The  con- 
dition of  the  bond,  according  to  the  report  in  one  part 
of  the  Year-book,  was,  that  if  a  certain  ship  should  sail 
to  Ijynnj  and  from  thence  go  to  Norway^  and  return 
firom  Norwajf  to  London^  then  the  bond  should  be  void; 
otherwise,  that  it  should  stand*  good.  Now,  upon  this 
it  was  said,  that  as  Norway  was  a  place  ultra  mare,  no 
jury  in  England  could  try  or  know  whether  the  ship 
had  been  in  Noraoay;  that  the  fitct  upon  which  the  con- 
dition depended  was,  therefore,  a  matter  not  triable; 
and  a  condition  containing  matter  not  triable  was  the 
same  as  a  void  condition,  and  that  where  the  condition 
of  a  bond  was  void,  it  was  the  same  thing  as  if  the  bond 
was  made  without  any  condition,  and  so  the  bond  must 
stand  good  and  be  available  as  a  single  bond ;  and  there 
is  much  learned  and  subtle  reasoning  upon  those 
points,  on  one  side  and  on  the  other,  and  the  case  was 
adjourned.  So  easy  is  it  for  men  to  perplex  themselves, 
and  even  to  deduce  absurd  conclusions,  if  once  a  fidse 
proposition  be  admitted  as  true.  The  case  occurs 
afterwards  in  another  part  of  the  book  in  the  following 
year,  and  there  the  condition  is  differently  statec^  but 
still,  in  such  a  way  to  make  the  return  from  Norway 
material.  It  appears  not  to  have  been  decided  at  that 
time,  and  I  have  not  traced  the  final  result.  (10  H*.  7. 
fo.  22.     liH.I.  fo.  16.) 

The  true  ground  of  the  doctrine  in  felony  is  this ; 
if  a  felony  be  compounded  of  two  dijstinct  acts,  one  of 
which  takes  place  in  one  county,  and  the  other  in  an- 
other county,  the  concurrence  of  both  being  necessary 
to  constitute  the  felony,  the  party  may  not  be  triable  in 
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either,  because,  ex  hypothesi,  there  is  no  felony  com-  1 820. 
mitted  in  either.  The  case  of  a  stroke  in  one  county  and  — 
death  in  another,  was  considered  by  some  as  of  this  kind.  agnuui 
^he  stroke  was  not  a  felonious  'act  at  the  time ;  and 
the  death,  though  consequential  to  the  act  of  the. striker, 
seems  not  to  have  been  considered  by  them  as  properly 
his  act,  and  to  remedy  this  inconvenience,  the  statute 
2  and  8  Edxo.  6.  c.  24.  was  passed.  It  seems  somewhat 
extraordinary  that  the  preamble  of  this  part  of  the  sta^ 
tote  should  be  expressed  iii  the  terms  in  which  we  find 
it,  because  (a)  Lord  Hale  mentions  this  point  as  being 
doubtful  at  the  common  law,  and  says  the  more  common 
opinion  was  that  the  party  might  be  indicted  where  the 
stroke  was  given,  and  in  the  same  page  there  is  a  refers 
enoe  to  Celebs  case,  PUmderij  401.,  to  shew  that  a  general 
pardcHi,  whereby  all  misdemeanors  are  pardoned,  inter* 
▼ening  between  the  mortal  stroke  and  the  death  of  the 
party  stricken,  doth  pardon  the  felony  consequentially, 
because  the  act  that  is  the  ofience^  is  pardoned,  though 
it  be  not  a  felony  until  the  party  die. 

Observations  of  the  same  kind  may  be  made  upon 
the  case  of  accessaries  in  one  county,  whether  before  or 
after  the  &ct,  to  a  felony  committed  in  another  county. 
The  act  done^  whether  of  prior  advice  or  procurement,  or 
<rf*  subsequent  receipt  and  harbouring,  is  not  a  felonious 
act,  if  taken  singly  and  by  itself;  but  requires  the 
concurrence  of  some  other  act,  to  give  the  felonious 
character.  Both  descriptions  are  provided  for  by  the  same 
statute,  though  the  preamble  speaks  only  of  accessaries 
after  the  fact ;  and  the  cose  of  accessaries  before  the  &ct 
does  not  seem  to  have  been  very  clearly  settled  at  the 
common  law,  for  according  to  a  case  in  Keitaoey^  p.  679 

(a)  1  p.  c  /ts6. 
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1820.  1^  appears  that  acceBsaries  before  the  fact,  in  one  countji 
— ""~  to  a  murder  committed  in  another,  might  be  arraigned 
agakut  and  tried  in  the  county  where  the  murder  was  commit- 
ted. In  the  Year-book,  9  Edward  4.  pL  48.  there  is  a 
case  of  a  person  indicted  in  Middlesex,  for  there  pro- 
curing one  /.  &  to  commit  a  murder,  who  committed  it 
in  Berks  J  and  because  the  accessary  could  not  be 
arraigned  until  the  principal  was  attainted  or  ao« 
quitted,  the  Court  wrote  to  the  justices  and  coroners 
of  Berks  to  certify  whether  /.  &  was  indicted  for 
the  murder,  and  upon  a  return  that  he  was  not, 
the  accessary  was  discharged.  Now,  it  was  wholly 
unnecessary  to  obtain  such  a  certificate,  and  the  party 
ought  to  have  been  discharged  immediately,  if  the  in^ 
dictment  against  him  in  Middlesex  could  not  be  sustained, 
in  case  the  principal  had  been  convicted  in  BerkAirti 
In  the  case  of  the  appeal  of  robbery  reported  in  IfyeTf 
foL  S8,  it  appears  to  have  been  the  opinion  of  one,  if 
not  both  the  judges  present,  that  the  procurer  of  a  felony 
might  be  indicted  in  the  county  where  his  procurement 
was.  But  in  that  case  an  appeal  of  robbery  brought  in 
Wiltshire^  where  the  robbery  was  committed,  against  the 
procurers  thereof  in  London^  was  quashed;  for,  says 
Lord  Cokej  in  Btdwer^s  case,  7  Coke,  2  b.  who  there 
cites  this  case  of  the  appeal  from  Z^fr,  ^^  in  case  of 
felony,  which  concerns  the  life  of  a  man,  every  act  shall 
be  tried  in  the  proper  county  where  the  act  was  in  truth 
done."  This  case  of  life^  though,  perhaps,  not  a  good 
logical  reason  for  a  distinction,  is,  undoubtedly,  a  ground 
for  the  utmost  caution,  and  is  well  known  to  have  ope- 
rated strongly  upon  the  minds  of  judges  in  all  times. 
It  has,  indeed,  led  in  some  cases  to  such  subtilty  and 
refinement  of  construction,  and  to  the  giving  way  to 
such  nice  and  formal  objecdons,  as  were  in  the  opinion 

of 
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of  Lord  Hale  a  reproach  to  the  law.     But  as  the  rea*        1890. 
song  which  may  be  assigned  in  cases  of    felony   do  ..^ 

not  apply  to  other  cases,  so  neither  has  any  instance       agaimi 
been    found    wherein    a   misdemeanor,    composed    of 
acts  in  di£ferent  counties,  each  act  being  in  itself  a 
misdemeanor,  has  not  been  held  wholly  triable  in  that 
county  wherein  any  criminal  part  was  committed.    Th« 
case  of  the  sev^i  bishops,  which  was  referred  to  in  the 
motion,  does  not  establish  any  thing  of  this  kind ;  for  in 
that  case,  which  was  an  indictment  in  Middlesex^  there 
was  not  at  any  period  of  the  trial,  any  proof  of  the 
writing  in  Middlesex^  nor,  for  a  very  long  period,  any 
proof  of  a  publication  in  Middlesex.     And  the  difficulty 
as  to  the  locality  of  trial,  was  in  the  end  so  far  removed 
aa  to  become  a  question  for  the  jury,  under  circum- 
stances to  which  I  need  not  now  advert,  by  the  testimony 
of  the  lord  president  of  the  council.    And  even  after  his 
testimony,  the  identity  of  the  paper  was  to  be  collected 
by  inference,  which  was  not  objected  to*    The  doctrine 
of  Lord  Coke  in  3  Institute^  page  80,  in  his  commen- 
tary on  the  statute  4tJa$nes  1.  cap.  8.,  was  applied  to 
the  case  of  felony.    I  will  now  rder  to  Buhaet^t  case^ 
and  the  authorities  there  cited,  premising  only  that  I 
am  not  aware  of  any  authority  pointing  to  a  distinc- 
tion between  local  actions  and  indictments  for  mis- 
demeanors.    The  power  of   the  jury  appears,  upon 
principle,  to  be  not  less  limited  in  the  one  case  than  in 
the  other.    Bulxoet's  case  was  an  action  brought  in  the 
county  of  NaifoUcj  for  maliciously  causing  the  plaintiff 
to  be  outlawed  in  London^  upon  process  sued  out  of  a 
court  at  Westminster^  and  causing  him  to  be  imprisoned 
in  Norfolk  upon  a  capias  utlagatum    directed  to    the 
sheriff  of  thdt  county,  but  issued  at  Westminsier.    It  was 

objected 
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1820.       objected  that  the  action  was  not  maintainable  in  the 
""—"       county  otNor/blkf  but  the  contrary  was  decided,  because 

The  Kxiro 

agamu  where  matter  in  one  county  is  depending  upon  matter 
in  another  county,  the  plaintiff  may  choose  in  which 
county  he  will  bring  his  action,  unless  the  defendant 
should  be  prejudiced  in  his  triaL  And  of  this  proposition 
numerous  instances  are  there  cited  relating  to  actionsi 
some  of  which  were  then  considered  as  local,  though, 
perhaps,  they  might  not  be  so  now,  and  others  which 
would  still  be  so  considered.  Among  the  instances,  are 
conspiracy  in .  one  county  to  indict  a  man  falsely,  fol- 
lowed up  by  an  indictment  preferred  by  the  same  parties 
in  another  county ;  neglect  to  repair  a  wall  in  Essex^ 
whereby  the  plaintiff's  land  in  Middlesex  is  overflown ; 
and  the  forgery  of  a  deed  in  one  county,  and  publica* 
tion  of  it  in  another.  This  last  instance  exactly  resem* 
bles  the  writing  of  a  libel  in  one  county,  and  publication  . 
of  it  in  another,  and  is  less  strong  than  the  writing  in 
one  county  and  sending  or  carrying  from  thence  into 
another,  in  order  that  it  may  be  received  and  read.  For 
the  sending  or  carrying  in  the  latter  case,  is  the  com- 
mencement of  the  publication ;  the  receipt  and  reading 
are  its  consummation;  the  sending  is  the  act  of  the 
party,  and  so  also  is  the  carrying  of  it,  if  it  be  carried  by 
the  writer ;  and  the  melior  notitia  that  has  been  alluded 
to»  seems  to  be,  as  it  regards  such  a  party,  in  the  coun^ 
in  which  his  own  acts  are  done. 

A  very  early  instance  of  misdemeanor,  wherein  the 
whole  matter  was  enquired  into  in  one  county,  is  Danbif^r 
case  in  2  Bkhard  3.  fo.  10.,  cited  in  1st  Pleas  of  the 
CfxyoMj  fo.  652.  The  proceedings,  to  an  outlawry,  con- 
sisting of  an  original  writ,  three  writs  of  capias,  and 
a  writ  of  exigenti  had  been  altered,  by  the  erasure  of 

the 
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the  christian  name  of  the  defendiEUit,  who  was  therein  1820. 
called  Johfiy  and  the  substitution  of  Wiliiam  in  its  place.  — — 
This  alteration  in  the  original  writ  was  made  by  one  jtgamti 
person,  in  London^  and  in  the  several  other  writs,  by 
three  other  persons,  in  Middlesex.  The  whole  matter, 
taken  together,  was  considered  as  a  felony,  under  the 
statute  of  8  Henry  6.  c.  12.  It  seems  that  the  several 
writs  were  considered  as  constituting  but  one  record; 
and  this  offence,  thus  committed  in  parts,  was  held  not 
to  be  triable  as  a  felony ;  but  it  was  held,  that  the  one 
c^ender  might  be  tried  in  London  and  the  others  in 
Middlesex  for  the  misprision,  which  was  accordingly 
dime,  and  they  were  punished ;  and  though  it  may  be 
tm^  as  was  said  by  one  of  the  learned  counsel,  that  the 
whole  act  of  the  person  tried  in  London^  was  committed 
there ;  yet  it  seems  to  have  becm  thought  necessary  to 
prove  all  that  had  occurred  in  Middlesex.  A  part,  viz. 
the  issuing  of  the  writ,  was  certainly  necessary,  but  this 
was  no  criminal  part ;  and  the  case  is  not  so  material 
in  itseli^  as  for  the  observations  made  upon  it  by  Lord 
Hale.  **  And  yet  observe,"  saith  he,  **  the  felony  was 
one  entire  felony,  committed  in  two  counties,  and  so 
ndther  enquirable  nor  determinable  in  one  county; 
finr  the  jury  of  that  county  cannot  take  notice  of  part 
of  the  fact  committed  in  another ;  and  yet  the  mis- 
prision of  that  felony  was  enquirable  and  punishable  in 
either  county,  where  but  part  of  the  felony  was  commit- 
ted ;  and  yet  the  jury,  in  that  case^  must  take  notice  of 
the  entire  felony,  part  whereof  was  committed  in  another 
county."  The  expression  misprision  of  felony,  does 
not  seem  to  be  very  correctly  used  in  this  case; 
for  mi^rision  of  Mony  is  the  concealment  of  a  fe- 
VoL.IV*  N  lony. 
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1620.  iomj^  knowing  it  to  have  been  committed  by  another. 
This  was  the  case  of  acts  done  by  the  parties  them- 
selves* 

In  the  case  of  Hke  King  v.  ffilliams^  in  2  Can^Ml^ 
9iQ$*^  whil:h  is  reported  to  have  been  an  indictment  in 
Mid^kwx^  for  sending,  but  was,  in  fact  (as  appears  by 
the  record),  an  indictment  for  composing  and  writing 
and  causing  to  be  composed  and  written,  and  sending 
and  delivering)  and  caasing  to  be  sent  and  delivered,  a 
libelloQs  letter,  with  intent  to  prov<dce  a  diallenge ;  the 
letter  being  sealed  up,  was  put  into  the  post-office,  by 
the  defendant,  in  Westminster^  addressed  to  the  prose- 
cutor, in  London^  who  received  it  there.  Objecticm 
being  tak^  that  there  was  not  any  evidence  of  an 

m 

ctfenoe  committed  in  AEddlesssj  Lord  EUenboraugh  said 
there  was  a  sufficient  publication  in  Middlesex^  by  put* 
ting  the  letter  into  the  post-office  there,  with  intent  that 
it  should  be  ddivered  to  the  prosecutor  elsewhere.  In 
the  case  of  The  King  v.  Watson,  1  Campbell,  215.,  the 
prosecutor  failed  in  proving  that  the  first  letter  was  put 
into  the  post-office  in  Middlesex,  and  it  was  received  in 
another  county.  Mr.  Justice  Grose,  in  delivering  the 
judgment  of  the  Court,  in  ITie  King  v.  Brisac  and  Js^ 
other,  4  East,  171.,  says,  ^*  There  seems  no  reason  why 
the  crime  erf*  conspiracy,  amounting  only  to  a  misde- 
meanor, may  not  be  tried,  wherever  one  distinct  overt 
act  of  conspiracy  is,  in  &ct,  committed,  as  well  as  tlia 
crime  of  treason.  In  The  King  v.  Bowes  and  Others^ 
the  trial  proceeded  upcm  this  principle ;  where  no  proof 
of  actual  conspiracy,  embracing  all  the  several  omspi- 
ratoFs,  was  attempted  to  be  given,  in  Middlesex,  where 
the  trial  took  place,  and  where  the  individual  acdc^  of 
flomt  of  the  conspirators  were  wholly  confined  to  other 

counties 
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coontiet  than  Middlesex:  but  still  the  conspu-acy)  as  1880. 
against  all,  having  been  proved,  from  the  community  of  ,^^ 
criminal  purpose,  and  by  their  joint  co-operation  in  for-  jcyrtm 
warding  the  objects  of  it  in  difierent  places  and  counties ; 
the  locality  required  for  the  purpose  of  trial,  was  holden 
to  be  satisfied  by  overt  acts  done  by  some  of  them,  in 
prosecution  of  the  conspiracy  in  the  county  where  the 
trial  was  had."  Another  instance  of  this  kind,  is  the 
decision  of  the  Judges,  in  the  case  of  The  King  v.  Btd^ 
terjft  he  was  indicted  on  the  statute  of  30  Oeo.'2.  c.  24. 
«.  1.,  for  obtaining  money  by  false  pretences.  The  lan- 
guage of  the  statute  makes  the  offence  to  consist  in  ob« 
taining  the  money,  and  not  in  using  any  false  pretence^ 
whereby  money  shall  be  obtained.  The  indictment  was 
in  Herffin-dskire^  the  £edse  pretence  was  in  Herefordshire  ; 
bat  the  money  was  received  in  Monmouthshire  \  the 
Jndgci  thought  the  indictment  was  laid  in  the  wrong 
oounty ;  they  did  not  think  the  party  not  indictable  at 
all,  which  they  ought  to  have  done,  if  the  proposition 
addressed  to  us  be  true^  because  the  pretence  which  was 
accessory  to  constitute  the  crime  was  in  one  county  and 
the  receipt  in  another;  and  so  there  was  no  entire 
crime  in  either.  The  instances  of  treason  which  were 
alluded  to  by  Mr.  Justice  Grose^  are  well  known ;  see 
1  Eoi^s  Pleas  qf  the  Crowty  ISO.,  and  they  go  this 
length,  vii. ;  that  one  witness  to  an  overt  act  in  the 
county  wherein  the  indictment  is  preferred,  is  sufficient) 
if  another  overt  act  in  another  oounty  be  proved  by 
another  witness ;  and  so,  as  there  can  be  no  conviction, 
but  by  the  testimony  of  two  witnesses,  the  jury  must 
take  oognizance  of  criminal  matter  committed  out  of 
their  county,  as  the  foundation  of  a  conviction ;  and 
treason  and  misdemeanor  are  alike  distinguishable  firom 

N  2  felony. 
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1820.        felony,  on  the  ground  that  I  have  already  mentioned, 
■~~        viz.,  that  each  act  is  an  oiFence  of  the  same  species 
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against        with  every  other  and  with  the  whole ;  whereas  an  act 
BuMMor. 

requiring  the  concurrence  of  some  other  act  or  matter, 

to  constitute  a  felony,  may  not  be  in  itself  a  felony,  and 
may  either  be  an  offence  of  a  different  nature,  punish- 
able as  sudi,  or  lose  its  character  by  merger  in  the  other 
act  or  matter,  so  as  to  become  dispunishable,  for  want 
of  the  locality  necessary  to  a  trial. 

In  cases  of  felony,  the  legislature  has,  on  more  than 
one  occasion,  intervened  to  prevent  the  failure  of  justice, 
occasioned  by  the  rule  to  which  I  have  adverted.  I  am 
not  aware  that  the  legislature  has  interposed  in  any 
case  of  misdemeanor ;  and  I  cannot  help  thinking  that 
the  absence  of  any  such  enactment  furnishes  an  argu- 
ment to  shew  that  nothing  of  this  kind  has  been  thought 
necessary,  and  that  it  has  been  generally  understood 
that  a  conviction  for  a  misdemeanor  might  take  place  in 
the  county  wherein  any  such  part  thereof  as  I  have 
mentioned  should  have  been  committed,  for  otherwise 
there  would,  in  many  cases,  be  a  great  failure  of  justice. 
I  cannot,  therefore,  do  otherwise  than  say  I  am  clearly 
of  opinion  in  the  way  I  have  expressed  myself  and  for 
the  reasons  I  have  given,  that  if  any  such  part  of  an 
entire  misdemeanor  be  proved  to  have  been  done  in 
'  the  county  in  which  the  indictment  is  preferred,  there 
is  enough  to  satisfy  the  locality  of  trial,  and  here  there 
is  not  only  the  fact  of  composing  the  paper  in  the  county 
o(  Leicester  but  some  act  must  have  been  done  by  Sir 
jP.  Burdett  by  delivering  the  paper,  or  carrying  it  him- 
self out  of  that  county.  Some  act  must  have  been  d(me 
in  that  county  as  the  commencement  of  sending  it  for 
publication. 

The 
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Tlie  next  ground  taken  in  support  of  the  motion  for  1 820. 
a  new  trial  was,  that  the  learned  judge  had  rejected  evi- 
dence  offered  at  the  trial  to  prove  that  some  of  the  jigamtt 
king's  subjects  had  been  killed  and  wounded  by  the  dra- 
goons on  the  1 6th  August^  or,  in  other  words,  that  evi- 
dence of  the  truth  of  the  fiu^t,  alleged  in  the  libel  as 
die  foundation  and  cause  of  the  remarks  therein  con- 
tained, was  tendered  and  refused.  I  am  of  opinion,  that 
this  evidence  was  properly  refused.  The  whole  history 
of  the  law  of  libel  shews  that  such  evidence  has  been 
almost  invariably  refused  on  all  occasions  of  criminal 
prosecution  for  slanderous  observations  and  remarks 
upon  the  administration  of  the  government,  or  upon  the 
conduct  of  public  or  private  men.  The  reason  of  this 
part  of  the  law  has  been  so  oilen  explained,  that  it  is 
altogether  unnecessary  to  enter  into  it  at  present.  I 
will  only  quote  the  opinion  of  one  of  the  most  eloquent 
writers  of  antiquity,  who  united  the  characters  of  phi<« 
losopher  and  statesman.  Cicero  having  cited  the  law  of 
the  twdve  tables,  made  for  the  punishment  of  any  one^ 
^  qui  carmen  condidisset  quod  in&miam  afferret  flagi- 
tiamve  alteri,"  immediately  subjoins  **  Prseclare  judi- 
ciis  enim  ac  magistratuum  disceptationibus  legitimis  pro« 
positam  viam  non  poetarum  ingeniis  habere  debemus, 
nee  probrum  audire  nisi  ea  lege  ut  respondere  liceat 
et  judicio  defendere."  The  case  of  the  Seven  Bishops 
has  been  mentioned  as  an  instance  of  evidence  re« 
ceired  on  the  part  of  a  defendant;  but  in  that  case 
the  evidence  was  not  ofiered  to  prove  any  matter  of 
fiict  mentioned  in  the  supposed  libel,  which  was  a  pe- 
tition to  the  king,  but  to  shew  that  the  king  had  not 
the  power  of  dispensing  with  an  act  of  parliament 
which  was  matter  of  law ;  and  the  evidence  consisted  of 
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1820*  ^^  records  of  proceedings  in  parliament,  and  was  ad- 
'        dressed  to  the  Court  rather  than  to  the  jury.     The  case 

agabut  of  Mr.  Harney  tried  before  my  Lord  Mansfield^  was  also 
quoted^  as  an  instance  of  receiving  evidence  of  facts* 
Upon  looking  into  that  case,  it  appears  that  Mr.  Hame^ 
who  conducted  his  own  defence,  did  not  open  his  evi- 
dence to  the  jury,  aa  usual,  but  sat  down  without  pro- 
posing  to  call  any  witnesses ;  and  when  he  afterwards 
prc^osed  to  call  some,  and  the  Attomey-Cveneral  ob* 
jected,  Lord  Mansfield  said,  ^*  You  had  better  not 
object ;  you  bad  better  hear  his  witnesses."  And  they 
were.aocordingly  examined.  Such  an  instance  caOf  in 
my  opinion,  be  of  no  avail  against  the  current  of  prior 
and  subsequent  practice;  it  certainly  can  be  of  no 
avail  against  the  opinion  of  the  Judges,  delivered  in  tha 
House  of  Lords,  in  answer  to  a  question  on  this  par- 
ticular point,  propounded  to  them  by  the  House  on  the 
occasion  of  the  passing  of  the  statute  32  6«  3«  ^.  60* 
commonly  called  the  Libel  Bill}  and  the  still  more 
important  fact  that  the  legislature  having  its  attention 
directed  to  this  subject  at  that  time,  left  the  law  in  this 
respect  in  the  situation  wherein  the  Judges  reported  it 
to  stand.  Another  case,  that  occurred  before  me^  w^s 
also  referred  to ;  in  that  case,  however,  the  truth  was 
not  offered  in  evidence  by  way  of  defence,  but  the  evi- 
dence of  the  &lsehood  was  adduced  by  the  prosecutor, 
as  necessary  to  support  the  charge.  No  objection  waa 
made  on  the  part  of  the  defendant ;  and  although  I  waa 
not  free  from  doubts  in  my  own  mind,  yet,  adverting 
to  the  particular  nature  of  the  supposed  libel,  which 
contained  little  more  than  a  narrative  of  certain  laqta^ 
supposed  to  have  taken  place  in  one  of  the  West  InditL 
islands,  I  did  not  think  myself  warranted  in  interposing 

under 
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under  the  very  peculiar  circumstances  of  that  case ;  ancl^ 
having  received  evidence  of  the  falsehood,  I  should, 
most  undoubtedly,  have  received  evidence  of  the  truth, 
if  any  such  had  been  offisred,  on  the  part  o£  the  de- 
fiendanU 

Another  ground  of  the  motion  was,  that  the  learned 
Judge  gave  his  own  opinion  to  the  jury  upon  the  charac- 
t^  of  the  publication  in  question,  expressing  himself  at 
a^  svne  time  aooiewhat  to  this  efihct :  You  are  to  say 
wil^ther  you  will  adopt  this  <ipi|uoii  or  not ;  and  unless 
you  are  satisfied  that  I  am  wrong,  you  will  take  the  law 
firpqi  imt  This  was  supposed  to  be  contrary  to,  or  at 
least  beyond,  the  duty  of  the  Judge,  as  prescribed  by  the 
statute  to  which  I  have  just  alluded ;  it  was,  however, 
in  my  opinion,  not  only  not  contrary  to  or  beyond  the 
duty  of  the  Judge  as  prescribed  by  that  statute,  but  in 
strict  confpripi^y  to  it.  The  ellipses  of  the  statute  haye 
been  referre4  to.  If  the  Judge  is  to  give  his  opi- 
nion to  the  jur^,  as  in  other  criminal  cases,  it  mu4t 
be  not  only  competent  but  proper  for  him  tp  tell  the 
jur^,  if  the  case  will  so  warrant,  that  in  his  opinion  the 
publication  before  them  is  of  the  character  and  tendency 
attributed  to  it  by  the  indictmept;  and  that,  if  it  be 
so  in  their  opinion,  |he  publication  is  an  offence  against 
the  law.  This  has  been  repeatedly  done  by  different 
Judges  within  my  experience,  and  I  am  not  awi^e  of 
any  instance  in  which  it  has  been  omitted.  Tlie  con- 
trary has  sometimes  occurred,  in  cases  where  the  Judge 
has  thought  that  the  matter  of  the  publication  was  iptto- 
cent;  but  those  cases  also  are  instances  of  an  opinion 
given,  and  not  of  silence  on  the  part  of  the  Judge,  as 
to  the  law  of  the  case.  The  statute  was  not  intended 
to  omfine  the  matter  in  issue  exclusively  to  the  jury 
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1820«  without  hearing  the  opinion  of  the  Judge,  but  to  declare 
'        that  they  should  be  at  liberty  to  exercise  their  own 

agamtt  judgment  upon  the  whole  matter  in  issuei  after  receiv- 
ing thereupon  the  opinion  and  directions  of  the  Judge. 
For  these  reasons  I  am  of  opinion  that  the  rule  ought  to 
be  discharged. 

Best  J.  I  entirely  agree  with  my  Liord  Chief  Justice 
and  my  Brother  Hciroyd^  in  the  opinion,  that  if  a  libd 
be  written  in  one  county  and  published  in  another,  the 
libeller  may  be  prosecuted  in  either. 

Rule  discharged. 


Camelo  against  Britten. 

A  lieenca  for  A  CTION  on  a  policy  of  assurance^  dated  the  30th 
ofVi^wte  January  IS  17,  effected  in  the  name  of  the  plaintiff 

tSe  pedSon  o"  *^  ^^^  froT£L  Lofidon  to  PemambucOy  to  wait  orders  to 
^iux^^t^  enter  there  or  proceed  for  Maranhantj  by  the  policy  the 
^?^  ?^  ^°"  insurance  was  expressed  to  be  on  wine,  shot,  lead,  gun- 
merchant  ex-      powder,  and  goods  in  bales  and  cases,  yalued  at  2500/L, 

porter  should 

gire  a  certain     at  a  premium  of  505.  per  cent.     The  first  count  of  the 

securi^  therein 

mentioned.  declaration  alleged  that  the  defendant  subscribed  the 
nufiictuier  of  policy  for  200^. ;  that  the  plaintiff  was  interested ;  that 
^UUttoe^i)/  ^®  ^'^P  8*^^  ^'^^  A®  goods  insured  on  board,  and 
^^J^^^^  that  afterwards,  to  wit,  on  the  15th  AprUj  the  said  ship 
^^^■■^P-  or  vessel  with  the  said  iroods  and   merchandizes  oa 

Held,  that  the  ° 

condition  of       board  thereof,  arrived  off  Pemambuco  aforesaid;   and 

this  licence  was 

not  complied      that  afterwards,  and  before  the  said  ship  or  vessel  could 

with  by  A.  B,'s  _  _  ^  .  ,  ,     ,     . 

gtnnffthere-     enter  Pemamouco  aforesaid,   and  durmg  the  continu- 

quired  Becarity, 

he  not  being  the  mtrchant  exporter  within  the  meaning  of  the  licence. 

anco 
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ance  of  the  said  Toyage ;  to  wit,  on  the  day  and  year        18S0. 
last  aforesaid,  the  said  ship  or  vessel  with  the  said  goods       Camuo 
and  merchandizes  on  board  thereof  as  aforesaid,   was        o««^ 
with  force  and  arms  arrested,  seized,  and  detained  by 
certain  officers  and  subjects  of  the  King  of  Portugai^ 
and  carried  to  a  certain  other  port;  to  wit,  the  Port  of 
Bahia.    And  that  afterwards,  to  wit,  on  the  22d  May 
in  the  year  aforesaid,   at  Bahia  aforeteid,  the  said 
goods  and  merchandizes  were  condemned  and  confis- 
cated; and  thereby  the  said  goods  and  merchandizes 
became  and  were  wholly  lost  to  the  plaintiff      The 
second  count  allied  the  loss  generally  by  seizure  and 
detention.     Plea,  general  issue.    The  cause  was  tried 
before  Abbott  C.  J.  at  the  sittings  at  QuUdhaU  before 
Easter  Term  1819,when  the  jury  found  a  verdict  for  the 
plfinti£^  subject  to  the  opinion  of  the  court  on  the  fol« 
lowing  case. 

•    The  defendant  subscribed  the  policy  for  200^.,  and 
the  plaintiff  was  interested  in  the  goods  insured.     The 
plaintiff  b  by  birth  a  Portuguese  subject,  but  has  been 
domiciled  in  London^  and  has  carried  on  trade  there  as 
a  merchant  since  the   year  1809.      Penumbuco  and 
Maranham  are  parcel  of  the  dominions  of  the  crown  of 
PorhigaL      The   Venus^    the  ship  mentioned    in  the 
policy,   was  chartered  by  Messrs.  Josling^  AUerij  and 
PreneirOf  Portuguese  merchants  in  London^  in  January 
1817,  to  carry  out  a  cargo  of  sundry  merchandize  to 
Pemambuco    and  Maranham^    and  to    bring   back  a 
return  cai^go.     The  goods  insured  consisted  of  9  hogs- 
heads of  Madeira  wine,  6  pipes  of  red  wine,  30  barrels 
of  small,  or  bird  shot,  4  rolls  of  sheet  lead,  1 0  cases 
and  14  bales  of  manufactured  goods,  and  100  barrels 
of  gunpowder.     For  a  nqmber  of  years  past,  gun- 

powde^ 
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1820.       powder  has  been  usually  shipped  from  this  country  to 

Pemambuco  and  Maranham,  and  imported  there,  but 

agmntt       if  the  Portuguese  irovemQient  did  not  choose  to  purchase 

B  _______  o  o  r 

such  gunpowder,  the  shipper  was  obliged  to  re-export 
it,  iinlefts  in  ooeasional  instances,  where  a  sale  to  other 
people  has  been  allowed  by  that  government     The 
fon^  of  shipping  goods  including  gunpowder  in  London^ 
on  a  voyage  to  Perrustmbuco  and  Marai^mj  has  been 
to  exhibit  thfe  cockets  and  manifest  at  the  office  of  the 
Porh(igye$eQonsvilf  who  certifies  the  same,  and  affixes  his 
C0l)sular  seal  to  them.     The  cockets  and  manifest  so 
D^rtified,  proceed  with  the  ship,  and  must  be  delivered 
fUr  the  custom-house  at  the  destined  port,  befiare  the 
ship  is  admitted  to  entry>     Copies  of  them  tM  likeviat 
sent  by  (he  Potiugu0se  cm^ul  in  London^  to  the  custon^ 
bouse  at  the  pprt  of  destination,  by  the  first  oppoTf 
tunity.     The  Venus  was  cleared  in  this  form  at  the 
pfllce  of  the  ParHigHese  consul,  for  the  voyage  in  ques- 
tiea.    jSb^  loa^ried  400  barrels  of  gunpowder,  900  haiN 
ipg  beea  shipped  by  Joding^  JUeriy  and  Frefieiraf  os^ 
ikw  own  ^coupt,  and  the  remaining  100  on  aooount 
fd  the  plaidtifil    The  oockets  and  manifest  of  the  whole 
cargo  were  certified  in  the  manner  above  stated,  and 
proceeded  with  the  ship  to  be  exhibited  to  the  custpmr 
house  at  PemambucOf    The  whole  of  the  gunpowder  was 
manufectured  in  this  eountry  by  one  Mark  Fosie^  and 
(M>ld  by  him  to  the  bouse  ivf  Josling,  AUeny  and  Freneiraf 
and  to  the  plaintiffi     Mark  Fossett,  who  usually  applied 
for  licences  for  the  exportation  of  gunpowder,  manufacp 
tared  by  himself,  was  employed  by  Joslingf  AUen^  and 
Fr^neira,  and  the  plaintifi^  to  procure  a  licence  for  the  ex- 
portation of  the  400  barrels  of  gunpowder,  to  be  shif^ped 
ip  the  FenuSf  and  procured  a  liicence  from  government, 

of 
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of  which  the  following  is  a  copy;   <<  At  the  council        1890. 
chamber  WhitehaU^  the  25th  January^  1817.  Prevent, 
tlie  Lord  of  his  Majesty's  Most  Hononrable  Privy  Coun- 
cil: Whereas,  there  was  this  day  read  at  the  board, 
the  humble  petition  of  Mark  Fossett^  on  behalf  of  him- 
self and  other  persons^  praying  leave  to  export  500 
barrels  of  gunpowder  from  London  to  PemanibucOf  on 
board  the  BrUUh  ship   VenuSf  Lawson  master;   which 
petition  being  taken  into  consideration,  it  it  hereby 
ordered  in  council,  that  the  petitioner^  be  permitted  to 
export  the  quantity  of  gunpowder  above  mentioned,  from 
London  to  Pemambuco^  on  board  the  said  ship,  pro* 
yided  the  merchant  esporter  do  first  give  security  by 
bond  to  the  proper  officers  of  the  customs^  with  two 
other  able  and  sufficient  sureties  (of  whom  the  master  of 
the  ship  to  be  one)  to  be  approved  pf  by  the  said  oQc^s 
of  the  customs,  in  six  times  the  value  of  the  gunpowder* 
to  export  the  same  to  the  place  proposed,  and  none  other ; 
and  to  produce  a  certificate  within   eighteet^  months 
from  the  date  of  the  bond  from  the  British  consuls  pv 
vice-consul  of  Pcmambuco^  of  the  gunpowder  having 
been  all  duly  landed  at  that  place ;  which  certificate  the 
comjpissioners  of  the  customs  are  required  to  traosmil 
to  the  lords  commissioners  of  his  M^esty's  treasury,  ia 
order  to  be  laid  before  this  board.    And  in  fiulure  of 
the  produc^n  of  such  certificate  within  the  time  limited 
by  this  order,  the  bond  so  entered  into  to  be  put  in  suit ; 
and  the  right  honourable  the  lords  commissioners  pf  bis 
Miyes^s  treasury  are  to  give  the  necessary  directiomi 
herein  accordingly,  (Signed)    James  BuUerJ^ 

On  the  29thJanuaTy9    a  bond    for  7200/.,    in  the 
common  form,  to  his  majesty,  was  executed  by  the  said 

Mark 


N 


BBirrnr. 


188  CASES  IN  MICHAELMAS  TERM 

1820.       Mark  Fossett^  Henry  Cooper^  and  James  Lawsarii  the 
•"""^       master  of  the  said  ship.   The  condition  was  as  follows : 

Camvlo 

agahut  ^<  Whereas,  by  an  order  in  council,  dated  25th  January^ 
]817|  permitting  Mark  Fossett^  on  behalf  of  himself  and 
others,  to  export  500  barrels  of  gunpowder  to  Pemam' 
bucoj  on  board  the  British  ship  Venus^  Lamon  master, 
provided  the  merchant  exporter  shall  fii*st  give  security, 
by  bond,  to  the  proper  officers  of  the  customs,  with  two 
other  able  and  sufficient  sureties,  of  whom  the  master 
of  the  ship  to  be  one,  to  be  approved  of  by  the  said 
officers  of  the  customs,  in  six  times  the  value  of  the  said 
guhpowder,  to  export  the  same  to  the  place  proposed^ 
and  none  other;  and  to  produce  a  certificate,  within 
eighteen  months  from  the  date  of  the  bond,  from  the 
British  consul  or  vice-consul,  at  Bio  Janeiro^  of  the  said 
gunpowder  having  been  all  duly  landed  at  that  place : 
And  whereas  the  said  Mark  Fossett,  this  day,  entered 
outwards,  at  the  custom-house,  IxmcUm^  on  board  the 
above  ship  Venusj  James  Lawsony  for  Pemambucoy  400 
barrels  of  gunpowder.  Now  the  condition  of  this  obli- 
gation is  such,  that  if  all  the  said  gunpowder  shall  be 
exported  to  Pemambuco,  and  a  certificate  of  the  due 
landing  the  same  at  that  place,  produced  within  eighteen 
months  from  the  date  hereof,  from  the  British  consul 
or  vice-consul,  then  the  obligation  to  be  void  and  of 
none  effect,  or  else  to  remain  and  be  in  full  force  and 
virtue."  The  above  bond  was  approved  of  by  the  proper 
officers  of  the  customs,  and  tlie  gunpowder  was  there- 
upon allowed  to  be  shipped.  The  clerk  to  the  person 
who  supplied  the  bird-shot  proved  that  it  was  not  con- 
sidered as  warlike  stores.  The  goods  of  the  plaintiff, 
being  shipped  on  board  the  said  vessel,  were  all  con- 
ngned,  on  his  account,  to  Manoel  Ribeiro  das  Silva  at 

Perrum^ 
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Pemambuco.  The  ship  sailed  on  the  voyage,  insured  1820. 
on  the  4th  February,  1817,  and  was  obliged  to  put  — — 
into  Spitheadj  where  she  was  detained  by  contrary  ^^ouur 
winds  till  the  12th  March,  when  she  again  proceeded 
for  Pemambuco.  On  the  15th  April  she  made  the 
land,  eight  miles  to  the  northward  of  Pemambuco^ 
and  stood  to  the  southward  to  make  the  port.  The 
master  hoisted  English  colours,  and  made  the  usual 
signal  for  a  pilot.  No  pilot  came  on  board,  but 
two  Portuguese  dkips  of  war  were  seen  standing  in  for 
the  roads  of  Pemambuco,  and  the  master  of  the  Fenus 
steered  towards  them  to  make  enquiries  respecting  the 
anchorage,  being  a  stranger  to  the  place.  When  the 
Venus  approached  the  Portuguese  ships,  one  of  them 
fired  a  shot  at  her,  and  sent  a  boat  to  board  her.  An 
oflBcer  and  several  men  from  such  boat  did  immediately 
board  her.  This  o£Gicer  asked  Captain  Lawson  where 
he  was  bound  to,  and  upon  his  saying  to  Pemambuco,  the 
officer  told  him  his  ship  must  not  go  into  Pemambuco, 
but  must  come  to  anchor  between  the  two  ships  of 
war.  The  said  officer  immediately  took  possession  of 
the  Fenus,  and  desired  one  of  his  men  to  take  the  helm, 
who  did  so  accordingly,  and  she  was  thereupon  brought, 
to  anchor  between  the  two  ships  of  war.  The  Por^ 
tuguese  officer  then  compelled  the  captain  to  deliver 
up  all  the  ship's  papers,  and  to  go  on  board  one  of  the 
ships  of  war  called  the  Spirito  Santo,  The  papers 
were  inspected  by  the  officers  of  that  ship,  put  into  a 
bog,  and  delivered  to  the  prize>master.  The  same  even- 
ing the  captain  was  again  sent  on  board  the  Fenus,  and 
the  person  to  whom  the  ship's  papers  were  delivered, 
with  eight  Portuguese  sailors,  went  on  board  likewise, 
and  took  command  of  the  Fenm  at  prize-master ;  eight 

of 
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1S20.        of  her  crew  were  at  the  same  time  taken  out  and  sent 
on  board  the  ships  of  war.     On  the  following  morning 

^p^  the  Venusj  under  the  command  of  the  prize-master, 
sailed  for  Bahioj  a  Portuguese  settlement,  where  she 
arrived  on  the  21st  April.  As  soon  as  she  was  anchored 
in  the  bay,  seyeral  boats,  containing  officers  of  varibus 
descriptions,  came  alongside,  and  the  officers  eptered 
and  remained  on  board.  On  the  2dd  April  she  was 
removed  higher  up  the  harbour,  and  on  the  28th  a 
soldier  was  put  on  board  as  a  sentinel,  and  was  relieved 
night  and  morning*  On  the  SOth  April  and  3d  May 
several  custom-house  officers,  and  about  SO  men,  seized 
and  carried  away  from  on  board  the  Venus  the  400  bar- 
rels of  gunpowder,  and  conveyed  them  to  the  fort  at 
Bahia.  The  whole  of  the  cargo  was  removed  in  the 
same  manner  between  that  day  and  the  9th  May^  a  sen- 
tinel remaining  on.  board  till  then,  when  he  was  with- 
drawn. Ndther  the  captain  nor  the  mate,  nor  any  of 
the  crew  of  the  Venus^  was  ever  cited  in  or  made  party 
to  any  judicial  proceedings  respecting  the  said  goods,  or 
was  ever  escamined  as  a  witness  in  any  court  of  justice^ 
or  upon  interrogatories,  at  Bahia  or  elsewhere  respect- 
ing  the  goods.  When  the  captain  arrived  off  Pemamlmco 
he  did  not  know,  nor  had  he  received  any  notice  or 
heard,  that  Pematnbuco  had  been  or  declared  to  be^  or 
was  in  a  state  of  bk>ckad%  and  he  first  heard  of  such 
blockade  two  days  after  being  taken  possession  of  by 
the  Portuguese  ships  of  war.  An  insurrection  broke  out 
at  Pemambuco  in  February,  and  was  not  heard  of  in 
London  till  June^  As  soon  as  the  plaintiff  heard  of  the 
ship  being  seized  (viz.  on  the  26th  June,  1817)  he  gave 
notice  of  abandonment  to  the  defendant  and  the  other 
uaderwrilMS  on  the  policy. 

The 


Campbell^  &r  Uie  Plainti£  Prima  &cie^  the  under* 
writers  in  this  case,  are  liable  for  a  total  loss  with 
benefit  of  salvage.  The  ship  was  captured^  the  goods 
insured  were  taken  from  the  possession  of  the  master 
and  crew^  and  never  were  restored,  and  there  was  a 
notice  of  abandonment.  The  first  objection  antici- 
pated isy  that  the  loss  arises  from  the  act  of  the 
government  of  the  assmred,  for  a  contravention  of 
the  laws   of   that  goyemment ;    but   the  sentence 

set 
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The  case  then  stated  a  proclamation  of  the  Prince  1890. 
Regent,  dated  the  2d  January  1817}  prohibiting  the  ex- 
portation  of  gunpowder  without  licence,  to  certain  places  agauaft 
therein  mentioned,  amongst  which  were  the  territories 
of  the  king  of  Portugal^  in  America.  The  case  th^i 
set  out  the  sentence  of  a  court,  describing  itself  as  a 
supreme  court  of  judicature  at  BakiOf  stating,  that  it 
appeared  firom  the  proceedings  before  them,  that  the 
Engluk  brig  Venus  being  bound  to  the  port  of  Per^ 
nambucOf  with  a  cargo  consisting  of  400  barrels  of 
gunpowder,  and  other  warlike  stores,  at  a  time  when 
the  port  was  under  blockade,  in  consequence  of  an 
insurrection  of  its  inhabitants,  the  said  brig  was  de- 
tained and  ordered  to  be  sent  into  the  port  of  this  city, 
by  reason  of  the  400  barrels  of  English  gunpowder 
which  she  was  so  conveying  to  a  blockaded  portf  being 
an  article  expressly  prohibitedf  and  declared  to  be 
contraband  by  the  decree  of  the  26th  Rbruary  1810; 
and  the  laders  and  owners  of  such  article  being  con- 
sequendy  comprehended  and  included  in  the  penalties 
imposed  by  the  letters  patent  of  the  5th  January  1785^ 
against  all  dealers  in  contraband  articles.  The  decree 
then  proceeded  to  condemn  the  gunpowdeiw  The 
was  argued  in  lafit  Hilary  term  by 


Bbittik. 
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1820.        set  out  in  the  case,  is  not  the  sentence  of  an  Admiralty 
"""""        Court  proceeding  upon  the  law  of  nations,  but  of  a  mu- 
againti        nicipal  court  proceeding  upon  the  particular  ordinances 
of  the  state  under  whose  authority  it  acts.     The  sen- 
tence,  therefore,  is  not  receivable  as  evidence  of  any 
of  the  facts  which  it  allies.      There  is  nothing   to 
shew  that  this  trade  was  cpntrary  to  the  laws  ofPariU' 
gal ;  and  if  it  were  so^  it  would  not,  for  this  reason,  be 
considered  illegal  in  our  courts,  and  a  valid  insurance 
might,  nevertheless,  have  been  effected  upon  it.     The 
plaintiff  being  domiciled  in  England,  he  was  to  be  con- 
sidered, for  the  purposes  of  commerce,  as  a  British  sub- 
ject ;  and  our  Courts  do  not  regard  the  fiscal  regulations 
of  foreign  states.     This  was  a  well-known  trade ;  and  as 
the  goods  are  specified  in  the  policy,  the  underwriters 
well  knew  the  hazard  they  were  undertaking.     They 
must  shew,  therefore,  that  the  adventure  is  contrary  to 
the  law  of  this  country ;  and  an  attempt  will  be  made 
to  do  so,  on  the  ground,  that  there  being,  at  the  time, 
a  proclamation  in  force  under  12  Car.  2.  c.  4.  s.  12.  and 
33  G.  3.  c.  2.  5. 4.  against  the  exportation  of  gunpowder 
and  ammunition,  a  licence  was  necessary,  and  no  suffi- 
cient licence  was  obtained.     It  was  objected,  that  the 
licence  does  not  at  all'  extend  to  the  shot ;  but  the  case 
finds  that  this  was  merely  bird-shot,  which,  firom  the 
pmposes  to  which  it  is  commonly  applied,  cannot  be 
considered  ammunition,  or  warlike  stores.     As  fiir  as 
concerns  the  gunpowder,  it  is  said,  that  the  licence  was 
only  conditional,  and  that  the  condition  on  which  it  was 
granted  has  not  been  fiilfilled,  as  a  bond  ought  to  have 
been  entered  into  by  the  plaintiff  himself:  but  Fo$sHt^ 
who  executed  the  bond,  may  well  be  considered  the 
merchant  e^qporter,  as  it  was  his  duty  to  put  the  gun- 
powder 
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powder  on  board  the  ship  in  which  it  was  to  be  exported.        1820. 
The  bond  was  given  in  the  manner  in  which  this  trade       Camklo 
is  uniformly  carried  on ;  for  the  vender  of  the  gunpowder,       gainst 
who  ships  it  for  exportation,  uniformly  gives  the  bond 
as  the  merchant  exporter.     This  bond  was  quite  satis- 
fiu^toiy  at  the  custom-house,  and,  as  the  assured  acted 
with  perfect  good  faith,  the  Court  will  not  look  with  as- 
tuteness to  any  supposed  irregularity,  which  had  no  con- 
nection with  the  loss,  and,  in  no  respect,  encreased  the 
ride  of  the  underwriters. 

PuBerj  contrh.  The  assured  must  be  considered  to 
have  brought  about  the  loss  himself,  as  it  was  the  act 
of  his  own  government  The  goods  were  taken  by 
Portuguese  ships  of  war,  commissioned  by  the  Portuguese 
government,  and  condemned  by  a  Portuguese  court. 
{^Bm/ley  J.  The  seizure  is  by  one  of  the  vessels  of  the 
Portuguese  government ;  but  the  condemnation  is  not 
the  act  of  an  admiralty  court.]  lAbbott  C.  J.  It  is 
stated  to  be  the  supreme  court  of  judicature ;  but  it  is 
not  stated  that  it  had  jurisdiction  in  admiralty  matters.] 
He  cited  Conway  v.  Grey,  (a)  {Bayley  J.  There  the 
act  which  caused  the  loss  was  the  authorised  act  of  the 
government.]  Here  the  plaintiff  is  a  subject  of  Portu^ 
galj  and  the  loss  is  occasioned  by  the  act  of  the  Por^^ 
tuguese  government,  in  condemning  a  ship  for  the 
breach  of  a  blockade  which  they  themselves  had  made. 
ZBayley  J.  Here  it  is  not  the  blockade,  but  the  breach 
of  the  blockade^  which  occasioned  the  loss.]  Another 
objection  to  the  plaintiff's  right  to  recover  is,  that  part 
of  the    cargo  consisted    of  bird-shot,    which   is  not 

(a)   ]  I  East,  502. 

Vol.  IV.  O  included 
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1820.       included  in  the  liceno^     Now,  although  bird-shot  be 
r  not  warlike  stores,    yet    it    fairly    comes  within   the 

against  descriptipn  of  arms  and  ammunition.  [^Abbott  C.  J.  1 
cannot  think  that  bird-shot  can  b^  considered  to  come 
within  that  description.]  Thp  great  objection,  how- 
ever, in  this  case  to  the  plaintiff's  right  to  recover  i% 
that  the  condition  upon  which  the  licence  was  granted 
has  not  been  complied  with.  The  condition  is,  that 
the  merchant  exporter  should  give  the  security  required 
'by  the  bond.  Now,  here^  the  plaintiff  was  the  mer- 
chant exporter  of  this  gunpowder,  and  not  Mark 
Fossettj  who  only  petitioned  for  the  licence  on  behalf  of 
himself  and  others.  The  plaintiff  has  not  given  the 
required  security,  and  consequently  the  terms  of  the 
licence  have  not  been  complied  with.  The  exportation 
of  the  gunpowder  was  therefore  illegal;  and  the  policy, 
b^ing  one  entire  contract,  is  wholly  void.  Parkin  v. 
Dick,  {a) 

Campbell^  in  reply,  was  desired  by  the  Court,  to 
confine  himself  to  the  objection,  that  the  bond  actually 
executed  was  not  a  sufficient  compliance  with  the  con- 
dition of  the  licence ;  and  he  contended,  that  inasmuch 
as  Mark  Fossett,  on  behalf  of  himself  and  others,  prayed 
leave  to  export,  he  might  be  considered  as  the  merchant 
'  exporter,  within  the  meanmg  of  the  licence.  If  the 
word  said  had  been  introduced,  there  could  have  been 
no  doubt  upon  the  subject ;  because,  then,  it  must  have 
referred  to  Mark  FossetU 

Cur.  adv.  vuit. 

(«)    11  Sasf,  509. 

4  AUBOIT 


t~ 


IN  THE  First  Year  of  GEORGE  IV.  lt>5 

Abbott  C.J.  in  the  course  of  this  term  delivered        1820. 
the  judgment  of  the  G>urt     After  stating  the  facts  of       " 
the  case^  he  proceeded  as  follows :  againu 

Barmif. 

The  question  in  this  case  is,  whether  we  can  consider 
Mctrk  Fassett  as  the  exporter  of  this  gunpowder,  within 
the  meaning  of  the  licence.  It  appears  that  he  was  the 
manufacturer  of  the  gunpowder,  and  that  he  sold  it  to 
the  plainti£  It  appears,  also,  from  the  affidavit  accom- 
panymg  the  petition  upon  which  the  licence  was 
granted,  (a)  that  he  was  to  ship  it  free  on  board.  Having 
done  that,  he  then  ceased  to  have  any  further  interest  in 
the  adventure.  The  shipment  having  been  made,  the 
goods  were  the  property  and  under  the  control  of  the 
present  plaintiff :  he^  therefore,  was  the  merchant  ex- 
porter, and*  ought  to  have  given  the  security  required 
by  the  licence.  We  have  arrived  at  this  conclusion 
with  great  reluctance ;  because  it  appears  that  in  this 
case  there  was  no  intention  to  violate  the  law,  and  that 
this  was  the  usual  mode  of  carrying  on  the  trade.  We, 
however,  feel  ourselves  obliged  to  say  that  the  terms  of 
the  licence  have  not  been  complied  with:  the  consequence 
of  which  is,  that  the  plaintiff  cannot  recover,  and  that 
there  must  be  judgment  of  nonsuit. 

Judgment  of  nonsuit. 

(a)  This  Affidavit  in  not  set  out  in  the  cose.     It  was  laid  before  the 
Court  by  consent  of  both  parties  alter  the  argument. 
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1820. 

REGULA  GENERALIS. 

Michaelmas  Term^  1820. 

Whereas, by  the  common  consent  rule  in  actions 

of  gectment,  the  defendant  is  required  to  confess,  lease, 

entry,  and  ouster,  and  insist  upon  his  title  only :  and 
whereas,  in  many  instances  of  late  years,  defendants 

in  ejectment  have  put  the  plainti£^  after  the  title  of 
the  lessor  of  the  plaintiff  has  been  established,  to  give 
evidence  that  such  defendant  was  in  possession  (at  the 
time  the  gectment  was  brought)  of  the  premises  men- 
tioned in  the  ejectment,  and  for  want  of  such  proof 
have  caused  such  plaintiffs  to  be  nonsuited :  and  whereas 
such  practice  is  contrary  to  the  true  intent  and  meaning 
of  such  consent  rule^  and  of  the  provisions  therein  con- 
tfdned  for  the  defendants  insisting  upoq  the  title  only : 
it  is  therefore  ordered,  that  from  henceforth  in  every 
action  of  ejectment  the  defendant  shall  specify  in  the 
consent  rule,  for  what  premises  he  intends  to  defend, 
and  shall  consent  in  such  rule  to  confess  upon  the  trial, 
that  the  defendant  (if  he  defends  as  tenant,  or  in  case  he 
defends  as  landlord,  that  his  tenant)  was  at  the  time  of 
the  service  of  the  declaration,  in  the  possession  of  such 
premises ;  and  that  if  upon  the  trial  the  defendant  shall 
not  confess  such  possession  as  well  as  lease,  entry,  and 
ouster,  whereby  the  plaintiff  shall  not  be  able  further  to 
prosecute  his  suit  against  the  said  defendant,  then  no 
costs  shall  be  allowed  for  not  further  prosecuting  the 
same^  but  the  said  defendant  shall  pay  costs  to  the 
plaintiff,  in  that  case  to  be  taxed. 

By  the  Court. 

THE   END    OF   MICHAELMAS   TERM. 
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ARGUED  AMD  DETERMINED  isn. 

IN  THE 


Court  of  KING'S  BENCH, 


nr 


Hilaiy  Term, 


la  the  First  and  Seooad  Years  of  the  Reign  of 

George  IV. 


CowiE  and  Another  against  Halsall.         Tuitday, 

AUCTION  by  the  indorsee  against  the  acceptor  of  a  AbOi  of  ex- 
bill  of  exchange.  The  first  count  of  the  declaration  bmMoeptcd 
stated  the  bill  to  have  been  drawn  by  one  S.  Danid  and  S^w«r,  mth^ 
acoq>ted  by  the  defendant,  payable  at  Ur.BidUdc^^  S^tS^f 

48.  ChimeU  Street.    The  second  count  stated  a  general  •^  ^f 

°  worasy  "  pay- 

acceptance.      At  the  trial  before  AbboU  C.  J.  at  the  ^U*  •t  Mr. 

London  sittinirs  after  last  Michaelmas  tenn«  it  appeared  sirtet:"  UM, 

.  ..  Owttfaiswaia 

in  evidence,  that  the  bill  was  originally  accepted  by  the  material  alter- 
defiendant  generally,  and  that  the  words  '*  payable  at  the  acceptor 
Mr.  Bidlake^^  48.  ChisweU  Street^""  were  not  in  the  hand-  ^^^^ 
writing  of  the  acceptor;  and  the  jury^  upon  a  question 
submitted  to  thenii  found  specially  that  the  bill  was 
Vol.  IV.  P  altered 
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1821.       altered  by  the  drawer  without  the  consent  of  the  ac- 

ceptor,  and  Abbott  C.  J.  was  of  opinion,  that  such  an 

againu       alteration  vitiated  the  bill,  and  then  directed  the  jury  to 

Halsall. 

find  a  verdict  for  (ti^  defeiyh^t. 

Marryat  now  moved  Ibr  a  new  trials  and  contended 
that  the  defendant  was  liable  upon  the  general  accept- 
ance, and  he  distinguished  this  case  from  Tidmarsh  v. 
Grovet  (a],^  becafisie  th^  bill^  in  |hat  cai^  wa^  origiiially 
made  payable  at  Bloxdm  and  Co/s,  and  their  name  was 
erased  and  that  of  Esdaile  and  Co.  inserted.  The  ac- 
ceptor, therefore^  ha4  never  vin^evtaken  generally  to 
pay  the  bill,  but  only  to  pay  it  at  a  particular  place, 
an4  tl\e  alteration  yras  in  a  special  acceptance*  I{ere^ 
however,  the  party  was  originally  liable  by  his  general 
acceptance,  and  that  liability  still  continues.  In  Master 
V.  Miller  (i),  where  the  date  of  the  bill  was  altered,  the 
liability  of  the  party  waff  dmnged ;  and  the  original  con- 

4 

tract  did  not  remain  as  it  does  here.  The  whole  effect 
of  this  altcura^PP  is  to.  i^oposie  {^l  (ulditioual  duty  on  the 
holder  of  the  bill,  but  the  contract  of  the  acceptor  is 
iU)t  th^^y  fjiia$ig^ 

Abboxt  Cm  J«  It  is  perfectly  clears  that  if  the  circaBi* 
staooe  of  the  biU  being  made  payable  at  a  partioular 
place,  be  a  material  part  of  the  instrument,  tliis  addition 
to  it  by  the  drawer^  without  the  concurrence  of  the  ac^* 
oeptor^  viU  vitiate  it  altogether.  Now  an  acceptance 
ia  a  iQaterial  part  of  a  bill  of  exchange ;  and  may 
be  either  general  or  special.  By  a  general  accept** 
aiM«^  the  acceptor  undertakes  U>  pay  the  bill  at  any 

(a}  1  A£.f  ^  7J5.  ^  {b)  2  S.ML  141, 

place 
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place  where  he  maybe  called  upon.     By  a  special  ac-       182U 
ceptance,  he  undertakes  to  pay  at  the  place  named  in        ^  ^ 
the  bilL     This  alteration  made  it  a  special  acceptance*        againii 
to   pay  the  money  at    Mr.   Bidlak^Sy  Ckiswell  Street. 
Until  these  words  were  introduced,  the  acceptor  would 
be  bound  to  pay  the  bill  at  any  place.     According  to 
the  late  decision  in  the  House  of  Lords  in  the  case  oilUme 
y.  Young  {a\  this  forms  so  material  a  part  of  the  con- 
tract, that  unless  the  bill  be  presented  at  that  place,  the 
acceptor  is  not  liable  at  all.     I  am,  therefore,  of  opinion 
that  the  addition  made  to  this  bill  by  those  words  was 
an  alteration  in  a  material  part  of  the  instrument,  and 
having  been  made  without  the  privity  of  the  acceptor^ 
the  bill  thereby  became  void. 

Bayley  J.  I  am  of  the  same  opinion.  Any  material 
alteration  in  a  written  instrument  vacates  it ;  and  I  think 
this  was  a  material  alteration;  for  it  might  subject  the 
party  to  some  inconvenience.  The  holder  would  present 
the  bill  at  2?.,  where,  of  coiu'se,  under  these  circum- 
stances, it  would  be  dishonoured;  and  he  might  then,  after 
sending  by  the  post  notice  of  the  dishonour,  immediately 
sae  out  a  writ,  and  arrest  the  acceptor. 

HoLROYD  and  Best  Js.  concurred. 

Rule  refused. 

(a)  iB.iB.  16-5. 


PS 
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1821. 


Wednesday^  SmITH   agaitlSt  ThATCHER. 

January  2^liu  ^ 

^'^^^rfa'Sl  ASSUMPSIT  by  the  plaintiff,  as  drawer  of  a  bill  of  ex- 
of  •xduuige,  ^  change,  against  the  acceptor ;  the  bill  was  dated  Jidy 

iw7«bie«t  25th,  1820,  and  was  drawn  for  the  sum  of  300/.  payable 

Ca's,  has  not  at  two  months,  and  accepted  by  the  defendant,  payable  at 

in  tbeir  handi  Messrs.  Cotdts  and  Co.    Plea,  general  issue.    At  the  trial, 

iHicn  ^«biU  ^  ^^  sittings  at  Westminster f  after  last  Michaelmas  term, 

becoTO  du€,  before  Bayley  J.,  the  Plaintiff  proved  the  acceptance  and 

S^  ^j2^^  dishonour  of  the  bill.    No  proof  was  given  of  any  notice 

0-  nour:  Query,  of  dishonour  to  the  defendant,  but  the  plaintiff  proved, 

iHietber,  in  the  •  %  %         •  %  t       t  n     ^ 

ofioGh  an  that  at  the  time  when  the  biu.  was  drawn,  the  defend- 


notice  be,  under  ant  had  a  balance  with   Messrs.  Cotdts  and  Co.,  of 

• 

^22^^[^^^^    712/.  13s.  S<Lf  and  that  when  the  bill  became  due^  this 
**^*  balance  had  been  reduced  to  41/.  Is*  4d.     Upon  this 

evidence  being  given,  Ben/ley  J.  was  of  opinion,  that  the 
defendant  was  not  entitled  to  notice  of  the  dishonour  of 
the  bill,  and  the  plaintiff  obtained  a  verdict;  and  now, 

Brougham  moved  for  a  rule  nisi  to  enter  a  nonsuit. 
In  this  case  the  defendtmt  was  entitled  to  notice.  It  is 
true,  that  in  Bickerdike  v.  BoUman  (a),  it  was  deter- 
mined, that  where  the  drawer  has  no  effects  in  the  hands 
of  the  drawee,  he  k  not  entitled  to  notice ;  but  Lord 
EUenboroughf  m  Orry.  Maginnis  (6),  held,  that  if  there 
be  any  effects  of  the  drawer  in  the  hands  of  the  drawee 
at  the  time,  it  would  be  very  dangerous  and  inconvenient, 
merely  on  account  of  the  shifting  of  a  balance,  to  hold 

(a)  1  T.  n.  405.  (6)  7  Eatt,  359. 

notice 
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notice  not  to  be  necessary.  Now  the  principle  there  1821. 
laid  down  applies  to  this  case.  Here^  the  acceptor  had 
efiects  in  the  hands  of  Coutts  and  G).,  at  the  time  of  his  agaiaui 
acceptance,  sufficient  to  discharge  the  bill,  and  the  ba» 
lance  was  a  shifting  one,  during  the  whole  of  the  inter- 
val between  that  time  and  the  time  of  presentation  for 
payment;  and  Hammond  v.  Di^ene  (a)  is  to  the  same 
ffiect. 

Abbott  C.  J.  The  case  of  Orr  v.  Maginnis  turned 
principally  upon  the  want  of  a  protest  ibr  non-accept- 
ance of  a  foreign  bill  of  exchange ;  and  I  do  not  think 
that  the  principle  now  contended  for  is  there  laid  down 
with  sufficient  generality  to  be  applicable  to  the  present 
case.  It  may  be  very  doubtful,  whether  any  notice  at  all 
be  necessary,  under  any  circumstances ;  for  here,  the 
acceptor  having  appointed  a  special  place  for  payment, 
may,  perhaps,  be  considered  as  having  made  Messrs. 
Cautis  and  Co.  his  agents,  for  the  purpose  of  paying  the 
biU,  and  then  their  refusal  to  pay  may  be  considered  as 
a  refusal  by  him,  m  which  case  no  notice  could  be 
necessary.  At  any  rate,  however,  in  the  present  case^ 
the  want  of  notice  can  be  no  defence,  for  the  defendant 
had  not,  at  the  time  when  the  bill  became  due,  sufficient 
effects  at  the  place  appointed  by  him  for  the  payment  of 
it.    The  rule  must,  therefore,  be  refused. 

Per  Curiamf  Rule  refused, 

(a)  3  C<rmp6.  145. 
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January  24thi 


Keece  and  Another  against  Right,  Gent., 

One,  &c. 


Where  an  ai- 
toraej  for  the 
pUintiflP  suffer- 
ed the  case  to 
be  called  on 
without  pre- 
viously ascer- 
taining whether 
a  material  wit- 
ness, whom  the 
plaintiff  had  un- 
dertaken to 
bring  into 
court*  had  ar- 
riTed,  in  con- 
sequence of 
which  the 
plaintiff  was 
nonsuited : 
Held,  that  in 
an  action 
against  him  fbr 
n^ligence,  it 
was  properly    ' 
left  to  the  jury 
to  say  whether 
he  had  used 
reasonable  care 
in  conducting 
the  cause ;  and 
the  jury  having 
found  in  the 
negative,  the 
Court  refused 
to  disturb  the 
Terdlct. 


A  CTION  against  an  attorney  for  negligence.  Plea,  the 
general  issue.  At  the  trial  at  the  sittings  at  fVesi^ 
minster^  after  last  Michaelmas  term,  before  Abbott  C.  J., 
it  appeared,  that  the  defendant  had  been  retained  by  the 
plaintiffi,  as  their  attorney,  to  commence  and  prosecute 
an  action  against  a  person  of  the  name  of  Clarke^  for  a 
debt.  In  support  of  that  case,  one  Fermin  was  a  ma- 
terial and  necessary  witness.  This  person  resided  at 
Colchester;  and,  on  the  day  before  the  cause  was  tried, 
Meeccy  one  of  the  plaintiffi,  who  had  previously  directed 
the  defendant  not  to  subpoena  Fermin^  being  informed 
by  the  defendant  and  his  clerk,  that  the  trial  would  come 
on  the  next  day,  undertook  to  take  care  to  have  Fermin 
at  Westminster  at  the  sitting  of  the  Court,  and  directed 
the  defendant  to  have  ^he  other  witnesses  ready.  He 
then  sent  oflF  a  special  messenger  to  Colchester  for  the 
witness.  On  the  morning  of  the  trial,  all  the  other 
witnessess  were  in  court,  and  the  defendant  then  seeing 
the  foreman  of  Beece  there,  enquired  from  him,  whether 
Fermin  had  arrived,  and  was  informed,  that  he  had  not 
seen  him,  but  that  he  supposed  he  was  arrived,  and 
that  he  was  getting  his  breakfast  at  some  adjoining  cofiee- 
liouse.  The  defendant,  upon  this  information,  and 
without  previously  sending  to  enquire  at  any  coffee^ 
house  in  the  neighbourhood,  but  relying  on  the  assur- 
ance of  Beece  given  the  day  before,  suffered  the  cause 
to  be  called  on.    The  plaintiffs  on  that  occasion  were 

non- 
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noDsuital,  in  cotiseqaence  of  FehnMs  absence;    RhnlH        IdSll. 

arrired  in  court  about  an  hour  afterwards,  having,  by 

fome  accident,  been  dclay^  on  the  road*    The  Lord        ^aM 

Chief  Justice  left  it  to  the  jury  to  sayi  whether  under 

these  circumstances,  the  defendant  had  used  reasonable 

care  and  diligence  in  not  preriously  ascertaining  whether 

the  witness  had  arrived ;  and  in  case  h^  had  not  arHVedy 

in  not  withdrawing  the  record*    The  jury  foUUd  ft  ret^ 

di«t  for  the  plahitiffi*    And  now, 

Scarlett  moved  for  a  new  trial.  In  this  case,  the 
plaintiff  Beece  himself  was  the  person  really  in  fault; 
for  he  had  undertaken  that  the  witness  should  be  in 
court  in  time  to  give  evidence;  there  was,  therefore, 
no  n^ligence  on  the  part  of  the  attorney.  Besides,  at 
all  events,  he  can  only  be  liable  for  gross  negligence ; 
and  here  that  cannot  be  said  to  have  been  the  case ;  for 
at  the  most,  it  was  an  error  in  judgment,  in  calculating 
between  two  evils,  viz.  the  withdrawing  the  record,  by 
Ivhich  the  plaintiffs  miist  have  sustained  a  certain  loss ; 
and  the  chahce  of  a  nohsiiit,  in  case  the  witness  did  not 
atit>^r,  which,  from  the  account  given  by  the  plaintiff's 
ftteman,  he  had  no  great  reason  to  apprehend  would 
be  the  case.  This  cannot,  therefore^  be  considered  as 
groe^  negligeince. 

Abbott  C  J.  It  scfems  to  tne  that  it  was  ph>perly 
left  to  the  jury  to  determhie,  whether  there .  was, 
(xn  this  occasion,  reasonable  care  used  by  th6  attorney 
tt  not.  They  have  foulid,  that  teasonabl^  dare  waiii  not 
iisedi  and  I  cannot  say  that  their  verdict  is  wf  dmg.  It 
was  the  dirty  of  the  defendant  not  to  sotfbr  the!  t6A€  to 
be  d^ed  on,  unlesi  he  had  pr&triodriy  tiicertained  tb^t 

F4  aU 
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liSSl.       all  his  witnesses  were  present;  and,  at  the  time  when 
this  case  came  on^  it  must  have  been  wholly  uncertain 


againtt  whether  Fermin  had  arrived.  As  to  the  ^quiry  from 
the  plaintiff's  foreman,  it  was  obvious  that  he  knew 
nothing  personally  of  the  matter;  and  the  defendant 
n^ected  to  makje  any  enquiries  at  the  adjacent  coffee- 
housesy  which,  if  he  had  done,  he  would  have  found 
that  the  witness  had  not  arrived :  he  might,  then,  have 
withdrawn  the  record.  There  is,  therefore,  no  ground 
for  disturbing  the  present  verdict. 

Per  Curiam^  Rule  refused. 


Th$ir$day,  Pruessing  agoifist  Ino. 

JSmiMtiy  S5liu 

A  pnmiiMorjr  T^ECLARATION  on  a  promissory  note,  by  which 
psymentofsoe.  the  defendant  promised  to  pay  to  the  plaintifi^ 

after  date,  with  three  months  after  the  date  thereof,  SO/.,  voiik  lawful 
Uie  date,  to-  interest  Jrom  the  date  thereof.  At  the  trial  before 
appi^ic  to  a  Hdroyd  J.,  at  the  last  Middlesex  sittings,  it  appeared 
^1^^"       upon  the  production  of  the  note  that  it  was  written  on 

a  stamp  applicable  to  a  SO/,  note.  It  was  then  ob- 
jected, that  inasmuch  as  the  note  was  given  for  SQl^ 
with  lawful  interest  from  the  date  thereof  it  was  in  efifect 
a  security  for  SO/,  and  7^.  6(/.,  three  months'  interest 
thereon;  and  therefore,  within^ the  55  G.  S.  c.  184« 
sched.  part  1.,  was  given  for  the  payment  of  a  sum 
ezceedii^  SO/.9  and  ought  to  have  had  a  stamp 
of  S«.  Qd.    The  learned  Judge  directed  the  juiy  to  find 

a  y^T< 


K 
« 


lira* 
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a  verdict  for  the  plaintifi^  with  liberty  for  the  defendant       1821. 
to  move  to  enter  a  nonsuit ;  and 


Chiitif  now  moved  accordingly,  and  urged  the  same 
arguments  as  were  offered  at  the  trial;  and  he  cited 
Cameron  v.  Smith  {a)f  to  shew  that  where  interest  is 
reserved  on  the  &ce  of  a  bill  it  forms  part  of  the  debt, 
and  therefore  may  be  added  to  the  principal,  so  as  to 
constitute  a  good  petitioning  creditor's  debt  under  a  com^ 
mission  of  bankruptcy.  Here^  the  interest  is  expressly 
reserved  on  the  face  of  the  note,  and  the  sum  for  which 
it  was  made  payable  is  SOL  7s.  GdLy  the  principal  and 
interest.  It  ought,  therefore,  to  have  had  a  stamp  appro- 
priated to  a  note  given  for  the  payment  of  a  sum  of 
money  exceeding  SOL ;  and  he  also  cited  Israel  v.  Ben- 
Jamin  (i),  where  this  very  point  came  under  the  consi- 
deration of  the  Court,  and  was  not  determined. 

Abbott  C.  J.  The  stamp  act  imposes  upon  every 
promissory  note  for  the  payment,  at  any  time  exceeding 
two  months  after  date,  of  any  sum  of  money  exceeding 
^OLf  and  not  exceeding  SO/.,  a  duty  of  25.  iSeL,  and 
other  duties  upon  other  notes  in  proportion  to  the  sums 
thereby  secured.  The  object  of  the  legislature  was  to 
impose  a  pro  rata  stamp  duty  upon  the  sum  actually 
due  at  the  time  of  taking  the  security,  and  not  upon 
what  might  become  due  in  future  for  the  use  of  the 
money.  The  question,  therefore^  in  this  case  is,  what 
was  the  sum  due  at  the  time  when  the  note  was  taken  ? 
For  that  is  the  sum  secured.  I  am  quite  satisfied  that 
the  words   **  sum  of  money''  in  the  act,    mean  the 

(a)  2  ^.  {•  4.  305,  (6)  5  OiHipb.  40. ; 

prill" 
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18:21. 

Taujemiko 


amtnsi 


principal  sttiti  mentioned  in  the  note,  and  not  a  sum 
compounded  of  principal  and  interest,  A  contrary  de- 
cision would  be  most  mischievous,  and  have  the  effect  of 
avoiding  many  securities ;  for  it  has  been  the  constant 
practice,  under  similar  provisions  applicable  to  bonds 
in  this  and  former  stamp  acts^  to  measure  the  stamp 
duty  by  the  principal  sum  secured,  although  interest  is 
always  made  payable  from  the  date  of  the  bond, 
thinky  therefore^  that  this  rule  ought  to  be  refused. 

Rule  refused. 


7%ur9day, 
Januarjf  S5tb. 

In  treipus  the 
dedaration  wai 
for  taking 
goods,  chattelij 
and  effects: 
Held,  that  the 
plaintiff  might 
reoorer  the  va- 
lue of  fizturesi 
under  these 
words. 


Pitt  against  Shew  and  Others. 

T^ECLARATION  in  trespass  for  breaking  and  en- 
tering plaintiff's  dwelling-house,  and  for  taking 
divers  goods,  chattels,  and  effects.  Plea,  not  guilty* 
The  defence  relied  upon  at  the  trial  was,  that  the 
defendants  entered,  on  the  14th  day  of  Aprilf  ISdO, 
under  a  distress  warrant  for  half  a  year's  rent  due  to 
JEvans  and  Macklew^  as  the  assignees  of  Adantf  a  bank- 
rupt ;  and  that,  on  the  27th  day  of  Aprils  i  820,  they 
•old  the  furniture,  &;c. ;  and  that  defence  was  made  out 
ki  evidence*  It  appeared,  further,-  that  they  had  taken 
oertain  fixtures,  the  use  of  which  had  been  demised  by 
the  lease  under  which  the  plaintiff  held.  AlAM  C.  J. 
was  of  opinion  that  these  fixtures  could  not  be  by  law 
distrained.  As  to  the  rest  of  the  goods,  he  left  it  to  the 
jury  to  say  whether  the  defendants  had  sold  within  a 
seasonable  time.  The  jury  found  a  verdict  for  the 
plaintiff  as  to  the  fixtures,  damages  57/.  IO5. ;  and 
for  the  defeodantt  as  to  tl^e  p(ber  parts  of  the  case. 

Gumey 


SbiW. 
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Gumey  now  moved  to  enter  judgment  for  the  de-        1821, 
fendant,  non  obstante  veredicto,  on  the  ground  that  the 
plaintiff  was  not  entitled  to  recover  the  value  of  the        ngalnH 
fixtures  under  this  declaration,  which  charged  the  de- 
fendant with  taking  goods,  chattels,  and  effects  ;    and 
he  cited   Niblet  v.  Smith  {a\    where,  in   replevin   for 
taking    goods    and    chattels,     to   wit,   one    lime-kiln, 
and  avowry  for  rent  in  arrear,    the   plaintiff  pleaded 
in  bar  that  the  lime-kiln  was  affixed  to  the  freehold, 
and  therefore   exempt   from  distress.      To  this  plea 
there  was  a  general  demurrer ;  and  the  Court  held,  that 
the   plea  stating  the   lime-kiln  to   be  affixed  to  the 
freehold  was  inconsistent  with,  and  a  departure  from, 
the  declaration,  which  treated  it  only  as  a  chattel. 
The  effect,   therefore,    of  that  case  was,   that  fixtures 
do   not   come   within   the   description   of  goods  and 
chattels.      So,  in  Lee  v.  Risdxm  (i),  it  was  held  by  the 
Court  of  Common  Pleas,  that  an  action  for  goods  sold 
and  delivered  would  not  lie  for  fixtures ;   and  Nutt  v. 
Butler  {c)  is  to  the  same  effect      Here,  the  plaintiff 
had   possession   of  these  fixtures  under  the  demise^ 
and  the  landlord  might  distrain  them  for  rent. 

Abbott  C.  J.  I  am  of  opinion  that  the  value  of 
these  fixtures  may  be  recovered  mider  the  terms  men- 
tioned in  the  declaration,  *^  goods^  chattels,  and 
efiects."  Fixtures  may  be  taken  in  execution  under 
a  fieri  &cias,  which  contains  similar  words.  They  are 
not  distrainable,  not  being  severable  from  the  free- 
hold ;  and,  for  that  reason,  not  being  capable  of  being 
restored  in  the  same  plight  in  which  they  were  before 

(a)  4  r.  R,  504.  (6)  S  AfarM.  495. 

(e)  5  E^.  176, 

•erer- 
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1821.       severance.    And,  for  the  same  reason,  before  the  statute 
11  Geo.  2.   c.  19.,    growing    com  could  not  be  dis* 


agama       trained. 
3aBw. 


Rule  refused. 


Same  against  Same, 

ANtaonaUe  HTHE  plaintifi^  in  person^  moved  for  a  new  trial, 
^j^^^i^QQ  of  ^^  ^^  ground  that  there  ought  to  have  been  a 

^^roe^^  general  verdict  in  his  favour;  because  the  defendants 
Swd^^^bL  had  remained  upon  the  premises  for  too  long  a  pe- 
luaiord  for  ap-  riod,  and  had  not  immediately  after  the  expiration  df 

pniangMia 

•elfiog  the  .       five  days  from  the  time  of  distress   taken,  appraised, 

coods  distnin* 

ed.  and  sold  the  goods,  pursuant  to  the  2  W.  fy  M.  sess*  I. 

c.  5.  s.  2.,  and  1 1  6.  2.  c.  19.  s.  10. 

But  the  Court  were  clearly  of  opinion  that  it  was 
lawful  for  the  landlord,  and  those  acting  under  him, 
to  remain  more  than  five  days  upon  the  premises, 
ibr  the  purpose  of  selling  the  goods  distrained.  By 
law  he  could  not  sell  till  five  days  had  expired ;  and, 
taking  the  two  acts  together,  it  is  clear  that  it  most 
be  left  to  the  jury  to  say  what  is  a  reasonable  tim^ 
after  that  period,  within  which  to  sell  the  goods ; 
and  the  jury,  in  this  case,  having  found  that  the 
defendants  had  sold  within  a  reasonable  time^  there 
is  no  ground  for  disturbing  the  verdict. 

■ 

Rule  refiised^ 
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HuNTEE  against  King.  ^J^'  ^^ 

THIS  was  an  action  against  an  attorney  for  negli«  In  an  actum 
asidnit  an  ait* 

gence  in  the  negotiation  of  an  annuity.     At  the  tomey  for  na. 
trial  before  Hdroyd  J.,  at  the  last  sittings  after  Mi-  S^^^ioo  of 
chaelmas  term,  Thomas  Pike,  the  grantor  of  the  annuity,  ^^J^^'^'J^ 
was  called  as  a  witness  on  the  part  of  the  plaintiff,  to  £^*^^!L2S 
prove  that  the  subscription  of  his  name  to  the  deed  of  *>  ^  •*>•  r«*>* 

"^  oriiaooiBDa> 


covenant  to  secure  the  annuity  was  forged.    It  was  ob-  tmtwHnwi  to 

prwa  it  a  woit^ 

jected  at  the  trial,   that  without  a  release  from  the  gtiy. 
plaintiff,  be  was  not  a  competent  witness.     The  ob- 
jection was  overruled,    and  the  plaintiff  obtained  a 
verdict;  and  now 

Denman  moved  for  a  new  trial.  This  jevidence  was 
improperly  received.  There  is  no  decision  upon  the 
point  in  any  civil  case ;  but  in  criminal  cases  it  has  been 
long  settled,  that  a  party  by  whom  an  instrument  pur- 
ports to  be  made  is  not  an  admissible  witness  to  prove 
it  forged,  if  he  would  either  be  liable  to  be  sued  upon 
the  instrument,  supposing  it  to  be  genuine,  or  thereby 
be  deprived  of  a  legal  claim  against  another.  In 
PhUUpps  on  Eoideiice,  chap.  5.  sec.  6.,  the  authorities 
upon  this  subject  are  collected.  There  is  no  distinction^ 
in  principle,  between  civil  and  criminal  cases  in  this  re- 
spect. Here,  if  HmUer  recovered  the  whole  value  of  the 
annuity  against  the  defendant,  he  never  could  sue  Pike 
on  the  deed ;  for  the  verdict  obtained  in  this  action 
would  be  evidence  in  such  an  action,  by  Hunter  against 

Iriif,  to  shew  that  Hunter  had  received  no  damage. 

Abbott 
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lasi. 

Hunter 
againsi 

Kura. 


AfiBOTT  C.  J.  I  am  of  opinion  that  this  evidence  was 
properly  admitted.  The  case  of  forgery  has  always 
been  considered  an  anomaly  in  the  law  of  evidence. 
The  question,  however,  in  civil  cases  is,  whether  the 
witness  has  any  interest  in  the  verdict*  Now,  if  Hunter 
brought  an  action  against  Pikfj  the  latter  could  not  by 
plea  avail  himself  of  this  verdict,  because  it  is  res  inter 
alios  acta ;  and  if  it  could  not  be  pleaded  in  bar,  it 
would  not  be  admissible  in  evidence  in  such  an  action. 
Id  actions  against  the  sheriff  for  an  escape  upon  mesne 
process,  sometimes  the  whole  debt  is  recovered  against 
the  sheriff;  yet,  in  an  action  against  the  original  debtor 
for  the  debt,  he  ccnild  not  plead  in  bar,  or  give  in  evid^ioe^ 
in  reduction  of  damages,  the  judgment  obtained  in  the 
action  against  the  sheriff.  I  am  therefore  of  opinion,  that 
as  Pike  could  not,  in  an  action  brought  by  Hunter  against 
him  upon  the  annuity  deed^  avail  himself  of  this  verdict, 
he  has  no  interest  in  it ;  and,  consequently,  that  he  was 
a  competent  witness  to  prove  the  forgery. 

Rule  refused. 


January  26th^ 

An  infurance 
broker  is  only 
entitled  to  re- 
ceiTe  payment 
for  the  assured 
ftom  the  under- 
writer in  mo- 
ney; and,  there- 
fbre,  a  costom 
to  let  off  the  ge- 
neral  balance 
due  from  the 
broker  to  the 
underwriter  in 
the  settlement 
of  a  particular 
kw  M  ill/wpj. 


Todd  agmnst  Reid. 

npHIS  was  an  action  by  the  assured  against  an  under« 
writer,  tried  before  Jbbott  C.  J.,  at  the  London 
sittings  after  Michaelmas  term.  The  only  quesiioa 
was,  whether  the  loss  had  been  paid.  The  assured  bad 
employed  one  Powerf  a  broker^  to  effect  the  policy^ 
which  be  returned  to  the  assured.  Some  time  after  the 
loss  happened,  the  assured  sent  the  policy  to  kim  for  the 
purpose  of  adjusting  the  loss,   and  receiving  from  the 

under- 


fi»|n. 
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underwriters  the  amount  of  their  several  subscriptions.        J  821. 
The  policy  was  adjusted  by  the  defendant,  and  part  of  the        — — 

Todd 

sum  for  which  he  bad  subscribe^  the  policy  was  duly  agatna 
paid  over  to  the  plaintiff.  At  the  time  of  settling  the 
I0S89  tU0  broker  was  indebted  to  the  underwriter  for 
premiums  on  other  policies  of  assurance^  but  to  which 
the  plaintiff  was  not  a  party»  in  a  sum  equal  to  the  resi- 
due of  the  money  due  on  the  policy  in  question ;  and 
this  sum  was  allowed  in  account  between  the  broker  and 
the  underwriter;  and  it  was  contended  that  this  was 
to  be  considered  as  payment  to  the  assured  to  that 
amount.  It  was  proved  at  the  trial,  that  it  had 
been  the  practice  at  Zit^d's  ooffee-house^  for  many 
years,  thus  to  settle  'losses  between  the  broker  and 
the  underwriter^  The  Lord  Chief  Justice  was  of  opinion 
Aat  such  a  usage  could  not  be  supported  in  law,  that 
the  broker  had  only  authority  to  receive  payment  in 
money  from  the  underwriter ;  and  the  plaintiff  recovered 
a  verdict.  The  Solicitor-General  now  moved  for  a  new 
trial,  and  contended  that  this  money  $0  allowed  in 
account  between  the  broker  and  underwriter  might,  in 
i^onsequence  of  the  usage  which  had  so  long  obtained  at 
Uoyd  's  coffee-house,  be  considered  as  payment  to  the 
aseured.  If  this  were  not  payment,  all  tliat  the  under- 
writer  would  have  to  do,  would  be,  first,  to  require  pay- 
ment of  the  balance  due  to  him  from  the  broker  in  money; 
and  then  to  return  it  to  him,  together  with  the  residue. 

Per  Curiam*  The  broker,  as  agent  of  the  assured, 
was  only  entitled  to  receive  payment  in  money ;  and  no 
usage  can  sanction  such  a  practice  as  that  which  is  stated 
to  have  prevailed  in  this  particular  busmess«  This  is,  in 
fact,  an  attempt  to  pay  the  debt  of  one  person  with  the 
money  of  another. 

Rule  refiuied. 
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Sfiday,  Edwards  against  Dick. 

SoSrSr  A^'^^^^'^^'^  ^y  P^a^ntiff  as  indorsee,  against  the 
dnNrcrofabill  defendant  as  drawer  and  indorser  of  a  bill  of  ex- 

pwticubr  change.    The  bill  was  dated  December  1.  1819,  and  was 

Stfenoe  tiiaino  drawn  by  defendant  upon,  and  accepted  by,  Lord  i2.» 
^^omrbL  ^^^  ^^®  ^^^  ^^  240/.,  payable  at  three  months,  at  Mr. 
Sir^fimf  ***  NemlafuCs  chambers,  New  Inn.  Plea,  general  issue.  At 
BoriiituijdA.  the  trial  at  the  sittings  after  last  Michaelmas  term^ 

ftndi  Aat  the 

bill  WM  acoept-  before  Baj/ley  3.^   it  appeared  that  the  bill  had  been 

cd  for  a  flMnioff 

debt,  if  it  be  in-  duly  presented  and  dishonoured ;  but  no  notice  had  been 
tbedrmwwibra  given  to  the  acceptor  of  its  dishonour.  It  was' also 
SSSiTf  P'^wed  that  it  had  been  drawn  and  accepted  in  discharge 
^^PJJ^^  of  a  debt  for  money  won  at  play,  but  that  the  plaintiff 
bbrougbt.         had  received  it  from  the  drawer  in  payment  of  a  bond 

fide  debt.  The  learned  Judge  was  of  opinion  that 
neither  of  these  circumstances  formed  any  defence  to  the 
present  action;  and  the  plaintiff  obtained  a  verdict. 
And  now 


R  Pollock  moved  (by  leave  of  the  learned  Judge)  to 
enter  a  nonsuit.  First,  notice  of  the  dishonour  ought  to 
have  been  given  to  the  acceptor ;  for  he  is  primarily  liable^ 
and  every  thing  ought  to  have  been  done  to  have  enabled 
the  party  to  have  charged  him.  And,  in  Treacher 
V.  Hintonj  which  was  tried  before  Abbott  C  J.,  at  the 
sittings  after  last  term,  and  in  Young  y.Bxme{a\  in  the 
House  of  Lords,  it  seems  to  have  been  considered  that 
such  notice  was  necessary,  in  order  to  charge  the  acceptor. 
On  the  second  point,  the  words  of  the  statute  9  Amu 
c.  14. 1. 1.  are  very  strong ;  for  the  bill  or  other  security 

is 
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is  thereby,  if  given  for  money  lost  at  play,  void  to  all  1821; 
intents  and  purposes  whatsoever.  It  must  be^  therefore,  __ 
as  if  no  bill  had  ever  existed.  For  if  the  present  plains  "^^^ 
tiff  be  permitted  to  recover,  the  bill  will  not  be  void  to 
all  purposes,  but  will  for  this  purpose  be  valid.  In  Baoh 
yer  v.  Bampton  (a),  such  a  bill  was  held  to  be  void  in  the. 
hands  of  an  innocent  holder,  who  had  given  a  valuable 
consideration  for  it  The  cases  under  the  statute  of 
usury  are  similar  to  the  present.  Under  that  act,  in 
Ackland  v.  Pearce  (£),  it  was  held,'  that  a  bill  of  exchange 
is  void  in  the  hands  of  a  bond  fide  indorsee,  if  drawn 
in  consequence  of  an  usurious  agreement  for  discounting 
it,  although  the  drawer  to  whose  order  it  was  payable 
was  not  privy  to  the  agreement.  He  also  referred  to 
Wilmo^s  NoteSf  p.  1 94.,  for  the  general  principle  upon 
which  statutes  are  to  be  construed. 

Abbott  C.  J.  This  is  an  action  by  the  indorsee  of  a 
bill  of  exchange,  against  the  drawer  and  indorser.  The 
indorsee  received  the  bill  for  a  good  and  valuable  con- 
^deration :  upon  the  view  of  the  bill  at  the  trial,  it  ap- 
peared that  it  was  accepted  payable  at  a  particular 
place ;  proof  was  given  of  a  demand  at  that  place,  but 
there  was  no  notice  of  the  non-payment  given  to  the  ac- 
ceptor ;  and  it  is  contended,  that  this  is  an  answer  to  the 
present  action.  The  argument,  however,  assumes  that 
if  an  action  had  been  brought  upon  the  bill  against  the 
acceptor,  it  would  have  been  necessary  to  give  such  proof; 
<md  we  have  been  referred  to  a  case  of  Treacher  v.  Hinton^ 
where  a  rule  nisi  for  a  new  trial  was  granted,  in  the 
course  of  this  term.     In  that  case,  however,  the  plaintiff 

(o)  »  Str.  11S6.  (»}  8  Otmpi.  599. 
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182U        bad  been  nonsuited  by  me  in  consequence  of  no  such 
^  proof  having  been  given,  and  the  granting  of  the  rule  nisi 

^u^inst        is  therefore  a  proof,  if  at  all,  that  the  opinion  of  the  court 
is  adverse  to  such  an  objection.     But  it  would  not  fol- 
low that  because  the  acceptor,  if  sued,  could  make  such 
an  objection,  that  the  drawer  may  take  advantage  of  it. 
For  it  is  quite  sufficient  if  notice  of  the  dishonour  be 
given  to  the  party  against  whom  the  action  is  brought, 
and  he  can  not  allege  the  want  of  notice  to  a  tlurd  pei*son. 
The  first  objection  therefore  fails.    But  a  second  point 
has  beea  made  in  the  present  case,  founded  on  the  pro- 
vision contained  in  the  statute  9th  Annef  c.  14.  s.  1., 
which  enacts,  that  *^  all  notes,  bills,  bonds,  judgmentsp 
mortgages,  or  other  securities,  or  conveyances  what- 
soever, given,  granted,  drawn,  or  entered  into  or  exe* 
cuted  by  any  person  or  persons  whatsoever,  where  the 
whole  or  any  part  of  the  consideration  of  such  convey- 
ances or  securities  shall  be  for  any  money  or  other  valu- 
able thing  whatsoever  won  by  gaming,  &c.  shall  be  ut- 
terly void,  frustrate,  and  of  none  effect,  to  all  intents  and 
purposes  whatsoever."     Now  this  provision  is  cartainly 
expressed  in  very  large  terms.    But  the  object  of  the 
statute,  to  which  we  must  look,  in  order  to  arrive  at  a 
clear  construction  of  this  clause^  was  to  prevent  excess 
sive  and  deceitful  gaming;  and  it  was  with  that  view 
that  they  enacted  that  the  securities  should  be  void  to  all 
intents  and  purposes.    It  is  however  argued,  that  if  the 
plaintiff  in  the  present  case  recover,  this  bill,  the  con- 
sideration for  which  was  money  won  at  play,  will  be  valid 
to  some  purposes.    But,  I  think  we  must  understand  the 
language  of  the  legislature  with  reference  to  the  object 
which  they  then  had  in  view,  viz.  the  prevention  of  gam- 
ing :  and  that  will  be  effectually  accomplished,  by  hold- 
tog 
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log  the  securities  to  be  void  for  any  purpose  of  enforcing  18S1, 
payment  of  the  money  won  at  play.  The  drawer,  there* 
fore^  of  such  a  bill  of  exchange  cannot  maintain  any  o^mH 
action  against  the  acceptor*  Now  if  he  could,  by  pass* 
ing  th^bill  to  a  third  person,  enable  him  to  sue  the  ao« 
ceptor,  that  would  be  within  the  miscliief  of  the  act.  It 
follows,  therefore^  that  no  person  deriving  title  through 
the  drawer,  can  be  in  a  different  situation  from  him  so 
as  to  sue  the  acceptor.  The  case  of  Bawyer  v.  Bampton 
fidls  within  this  rule ;  for  there  the  action  was  brought 
against  the  loser,  to  recover  money  lost  at  play,  and 
the  Ck)urt  properly  held  that  the  action  would  not  lie. 
The  cases  on  the  statute  of  usury  follow  the  same  prin* 
ciple*  In  the  case  of  AcJcland  v.  Pearce^  the  acceptory 
who  wanted  to  borrow  money,  applied  to  the  drawer^ 
who  drew  a  bill  for  386/.,  which  was  passed  away  by  the 
acceptor,  for  an  usurious  consideration,  and  afterwards 
fell  into  the  hands  of  a  third  person,  by  whom  the  ac- 
tion was  brought  against  the  drawer ;  but  in  that  case 
substantially,  the  drawer  and  acceptor  were  the  same 
persons,  and  the  plaintiff  claimed  in  effect,  though  not 
in  form,  through  the  persons  affected  by  the  usuridus 
contract.  But  there  is  no  case  upon  the  statute  of 
usury,  where  a  drawer,  after  having  parted  with  a  bill 
ibr  a  good  consideration,  can  afterwards  set  up  as  a 
defence  an  antecedent  usurious  contract  between  him- 
self and  the  acceptor.  For  if  so,  a  court  of  justice  would 
enable  him  to  commit  a  gross  fraud  upon  an  innocent 
person.  Upon  the  whole^  I  am  of  opinion,  that  we  shall 
best  effectuate  the  intention  of  the  legislature,  by  saying 
that  this  bill  is  void  for  every  purpose  which  it  was  the 
object  of  the  statute  9  Anne^  c.  14.  «.  1.  to  prevent- 
No  person,  therefore,  vho  derives  his  title  through  the 

Q  2  winner, 
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1 8Sh  winner,  can  make  the  loser  pay.  But  for  the  purpose  of 
preventing  fraud,  we  cannot  permit  the  defendant  to  set 

<^aM«r  up  bis  own  gaming  as  a  defence ;  and  therefore  I  think 
that  the  words  of  the  statute  do  not  extend  to  the  present 
case,  and  that  this  rule  ought  to  be  refused. 

Baylet  J.  In  this  case,  the  defendant  had  notice  of 
the  dishonour  of  the  bill ;  and  I  am  of  opinion  that  he 
cannot  be  protected  by  want  of  notice  to  the  acceptor, 
by  which  he  himself  could  not  be  prejudiced.  As  to  the 
second  point,  I  am  of  opinion  that  this  case  does  not  fall 
within  the  purview  of  the  act.  Any  security  by  which 
payment  is  to  be  enforced  from  the  loser  in  case  of  gam- 
ing, or  the  borrower  in  the  case  of  an  usurious  loan,  is 
void ;  but  no  such  effect  can  be  produced  by  the  plain- 
tiff's recovering  in  the  present  action.  And  it  would  be 
most  unjust  to  allow  this  defence  to  a  defendant,  who 
having  indorsed  over,  and  thereby  asserted  the  bill  to  be 
valid,  afterwards,  when  called  upon  to  pay  it,  says  that 
it  is  invalid,  and  that  in  consequence  of  fraudulent 
conduct  to  which  he  himself  has  been  a  party. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  rule 
of  law  is,  that  the  words  of  a  statute  are  not  to  be  con- 
strued so  as  to  extend  beyond  the  mischief  contemplated 
by  the  act,  where  such  construction  would  be  injurious  to 
the  interest  of  third  persons.  That  would  be  the  case 
here,  if  we  were  to  hold  this  to  be  a  good  defence;  for 
this  being  an  action  against  the  drawer,  the  winner  of  the 
money,  it  would  be  contrary  to  the  intent  of  the  statute 
that  he  should  be  protected,  for  in  that  case  he  would  be 
enabled  to  keep  the  money  won  at  play  contrary  to  the 
intent  of  the  statute.     No  doubt,   in  this  case,  the 

accept- 
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acceptance  is  void ;  for  it  was  given  in  consideration  of       1821. 
money  lost  at  play.     But  the  consideration  given  by  the 
present  plaintiff  when  the  bill  was  negotiated  was  not       ogtdnu 
of  that  description ;  and  I  think  the  object  of  the  statute 
will  be  best  answered  in  the  present  case,  by  holding 
that  the  words  extend  only  to  make  the  acceptance 
void.     But  it  is  urged,  that  the  words  of  this  statute 
are  imperative,  and  undoubtedly  they  are  very  strong. 
It  has,  however,  been  long  settled  upon  the  construction 
of  the  13  Eliz.  c.  10.  5. 3.  as  to  ecclesiastical  leases,  that 
words  full  as  strong  as  these  may  be  so  narrowed  as  not 
to  extend  beyond  the  mischief  contemplated  by  the  act« 
That  statute  directs,  that  <^  all  the  leases  therein  sped«^ 
fied  shall  be  utterly  void  and  of  none  effect,   to  all 
intents,  constructions,  and  purposes ;"   and  yet  it  has 
been  held,  that  a  lease  by  a  dean  and  chapter,  although 
within  the  act,  is  good  during  the  life  of  the  dean ;  and 
even  after  his  death  it  is  not  absolutely  void,  but  only 
voidable,    and    may    be  confirmed  by  his  successor. 
There  the  courts  have  looked  to  the  object  of  the 
statute^  which  was  to  prevent  the  impoverishing  of  the 
successor.      So,  here,  we  ought  to  put  a  similar  con- 
struction on  the  words  of  the  present  act ;  and  by  so 
doing  we  shall  not  do  an  injustice  to  an  innocent  party, 
nor  protect  an  individual  whom  it  was  the  intention  of 
the  statute  to  prevent  from  obtaining  money  by  means 
of  gaming. 

Best  J.  This  is  a  most  iniquitous  defence.  The 
defendant  desires  the  Court  to  prevent  the  plaintiff  from 
recovering ;  and,  for  that  purpose,  alleges  his  own  fraud 
in  his  defence.  I  am,  however,  quite  satisfied  that  the 
view  taken  of  the  case  at  the  trialj  by  my  Brother 

Q  3  BajfUy^ 
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£dwakd9 
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Bmfletfi  was  correct.  The  policy  of  the  statute  of  Anne 
was  to  prevent  any  security  given  for  the  payment  of  a 
gaming  debt,  being  enforced  against  the  loser;  and 
therefore  neither  the  drawer,  nor  any  person  claiming 
under  him^  can  maintain  such  an  action  as  the  present 
against  the  acceptor*  What  is  said  by  Lord  C.  J.  Wil- 
mot,  to  which  we  have  been  referred,  only  applies  to 
cases  within  the  policy  of  any  particular  statute.  This 
case,  however,  is  not  within  the  policy  of  9  Ann.  r.  1 4. 
If  we  were  to  hold  this  to  be  a  good  defence,  we  should 
indeed  violate  the  policy  of  the  statute,  by  enabling  the 
defendant  to  keep  in  his  pocket  the  money  won  at  play ; 
and,  by  so  doing,  we  should  construe  the  statute  so  as  to 
encourage^  and  not  to  repress,  excessive  and  deceitful 
gaming.  I  think,  therefore,  that  this  rule  ought  to  be 
refused. 

Rule  refused. 


Mondayf 
January  28Uit 


The  King  against  Clement* 


A  court  of  ge-     A   RULE  nisi  had  been  obtained  in  last  Tnnity  term, 
Swy^the"  calling  upon  the  justices  of  the  delivery  of  the  gaol 

SwdCT  to  pro-  ^^  Newgate,  to  shew  cause  why  a  writ  of  certiorari 
*"?'***®rK'''""   should  not  issue,  directed  to  them,  to  remove  into  this 

cation  ot  toe  ' 

proceedings       court  all  orders  made  at  the  last  April  session  of  caol 

pending  a  tnal  -^  o 

likely  to  con-     delivery  holden  for  the  county  of  Middlesex,  by  ^djoum. 

tillue  for  aereral 

fucoeBiiTe  days,  ment,  at  Justice-hall  in  the  Old  BaUey,  in  the  suburbs  of 

and  to  punish       .        .         #•  *■      ^ 

disobedience  to  the  City  of  London,  concerning  William  Innell  Clement  / 

•uch  order  by 
fine. 

Service  of  an  order  of  such  court,  calling  upon  the  editor  of  a  newspaper  «  to  antwer  for 
contemptuously  publishing  such  prooeediugs,"  at  the  office  at  which  the  newqiaper  waa 
published,  ^s  good  service  within  the  38  G,  5.  e,  78.  <.  12.;  and  tlie  editor  not  baring  ap- 
peared|  the  fine  was  held  to  be  properly  imposed  upon  him  in  his  absence. 

and 
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and  mho  the  order  contrftry  to  whicbi  it  was  stated  in  and       1 821. 
by  a  certain  other  order  made  by  the  said  Justices,  at  - 

The  Kixa 

the  ddivery  of  the  said  gaol  of  Newgate^  holdcn  for  the  jigaimt 
county  of  Middlesex^  by  adjournment,  at  Justice-hall 
aforesaid,  on  Tuesday  the  95th  day  of  April  last,  that 
the  said  WiUiam  Itmell  Clement  did  print  and  publish  the 
trials  of  Arthur  Thistlewood  and  James  Ings  for  high 
treason.  The  following  facts  were  disclosed  in  the  affi- 
davits in  support  of  the  rule. 

On  Monday  the  17th  day  of  Aprilf  1820,  Arikur 
ThisUemood  was  put  upon  his  trial  at  the  Old  Bailey^ 
upon  an  indictment  for  high  treason ;  and  Lord  Chief 
Justice  Abbott^  then  being  one  of  the  justices  before 
whom  Tkistlewood  was  tried,  before  the  commencement 
of  the  trial,  stated  publicly,  that  as  there  were  several 
persons  charged  with  the  offence  of  high  treason  by  the 
iame  indictment,  whose  trials  were  likely  to  betaken  one 
after  another,  he  thought  it  necessary  strictly  to  pro- 
hibit the  publbhing  i>f  any  proceedings  6f  that  or  any 
other  day,  until  the  whole  trial  should  be  brought  to  a 
oondusion;  and  that  it  was  expected  that  all  persons 
would  attend  to  that  admonition.  The  trial  of  Tkistlenoad 
was  condnded  on  Wednesday  the  19th  of  Aprils  said  James 
Ings  was  afterwards  tried  for  and  convicted  of  the  same 
offence,  on  Saturday  the  22d  of  April.  On  the  Sundmf 
following,  the  defendant  published,  in  the  Observer  ncws- 
papcrj  a  &ir,  true,  and  impartial  account  Of  the  pro- 
ceedings and  evidence  publicly  had  and  produced  in 
open  court,  on  the  trials  of  Tkistleyoood  and  li^s.  The 
defendant's  afiMavit  further  stated,  timt  on  7\tesdaif  the 
S5th  April  he  left  London^  and  after  visiting  several 
places  in  the  county  of  Kenff  arrived  at  Feoersham  on 
Friday  the  88th  April  \  and  that  on  the  following  day 

Q  4  he 
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1821.  be  saw  in  a  newspf^r  an  account  of  the  sentences 
j^^  ^^^^  passed  on  the  prisoners ;  and  that  he  had  been  ordered 
against  \yy  the  Court  to  pay  a  fine  of  500^.,  for  a  contempt  of 
court,  in  printing  and  publishing  the  account  of  the  said 
trials.  He  positively  swore,  that  this  was  the  first  inti- 
mation he  had  had  of  any  steps  having  been  taken  against 
him  for  the  alleged  offence.  He  then  immediately  left 
Feversham^  and  arrived  in  London  on  Saturday  the  29th 
Aprils  and  was  then  informed,  that  on  Wednesday  the 
26th  day  of  AprUf  the  following  order  had  been  served 
at  his  office  in  the  Strand:  ^^  On  the  motion  of  Mr.  At- 
torney-General, and  on  reading  the  affidavits  therein 
mentioned,  it  is  ordered,  that  William  InneU  Cle^ 
ment^  the  printer,  publisher,,  and  proprietor  of  a  certain 
newspaper  called  the  Observer ^  do  attend  tliis  court  on 
Friday  next,  the  28th  instant,  at  the  hour  of  nine  in  the 
morning,  precisely,  to  answer  for  unlawfiilly  and  con- 
temptuously printing  and  publishing  in  the  said  news- 
paper the  trials  of  Arthur  Tkistlewood  and  James  Ings 
for  high  treason,  pending  the  proceedings  against  John 
Thomas  Brunts  and  others,  who  were  included  in  the 
same  indictment  with  the  said  Arthur  Thistleacood  and 
James  Ings^  for  the  same  high  treasons,  contrary  to  the 
order  of  this  Court,  and  to  the  obstruction  of  public 
justice." 

The  Attorney  and  SoUcitor-General^  Gurney^  and 
Liitledalej  now  shewed  cause.  The  Court  will  not  grant 
a  certiorari,  to  remove  the  proceedings  of  an  inferior 
court,  unless  there  appears  to  have  been  some  irre- 
gularity or  impropriety  in  the  proceedings  of  that  court ' 
In  bis  case  the  proceedings  were  perfectly  regular  and 
proper.  For  the  court  of  general  gaol  delivery  had  au- 
thority 
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'  tfaority  to  make  the  originill  order,  prohibiting  the  pub-        1821. 
lication  of  the  proceedings.     That  is  established  by  all      _^ 

.ib0  Juno 
the  precedents  applicable  to  this  subject.     In  The  King       agmui 

▼•  Watson^  which  was  an  indictment  for  high  treason, 
tried  in  this  court  in  Triniiy  term  1817}  a  similar  order 
was  made;  and  upon  a  complaint  by  the  counsel  for  the 
prisoner,  that  that  order  had  been  disobeyed  by  theeditor 
of  a  newspaper,  the  Court  asked  the  prisoner's  counsel, 
whether  he  made  any  application  to  the  Court  upon  the 
subject,  and  upon  his  answering  in  the  nc^tive,  the 
Court  stated,  that  it  was  then  unnecessary  for  them  to 
do  any  thing ;  but  no  doubt  was  intimated  as  to  their 
power  of  enforcing  the  order.     And  in  The  King  y. 
Brandreth  and  others,  which  was  an  indictment  for 
high  treason,  tried  before  a  special  commission  at  Derbjfj 
in  1817,  there  was  a  similar  order  made  by  the  Court. 
That  order  was  infringed,  and  the  counsel  for  the  pri- 
soner mentioned  the  subject    to    the  Court,   but  de- 
clined making  any  application  to  the  Court  to  punish 
the  editor  of  the  newspaper,  and,  of  course^  the  matter 
dropped.     Besides,  a  publication,  the  effect  of  which  is 
likely  to  prevent  or  obstruct  the  course  of  public  justice^ 
has  always  been  held  to  be  a  contempt  of  the  Court. 
In  the  Practical  Register  in  Chancery^  page  99.,  it  k 
stated,  that  ^^  contempt  is  a  disobedience  of  the  Conr^ 
or  an  opposing  or  despising  the  authority,  justice,  or 
^  dignity  thereof:  it  commonly  consists'  in  a  party  doing 
otherwise  than  he  is  enjoined  to  do,  or  not  doing  what 
he  is  commanded  or  required  by  the  process,  order,  or 
decree  of  the  Court."     In  Pool  v.  Sacheverell  («),  the 
question  in  the  cause  was,  as  to  the  validity  of  a  mar- 
riage ;  and  it  was  there  held,  that  inserting  an  adver- 

(a)  1  reere  W.  675, 
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18S1.       tisement  in  the  public  prints,   that  whoever  should 

^  ^^       discover  and  make  legal  proof  of  the  marriage  in  que&- 

ogoinai       tion  should  have  100/.  reward,  was  a  contempt  of  the 
CLKMtjrr. 

Court ;  and  the  party  procuring  it  was  committed.  The 
Ix>rd  Chancellor,  in  that  case,  said,  **  This  tends  to  the 
suborning  of  witnesses,  is  very  dangerous,  and  not  only 
greatly  criminal,  but  is  a  contempt  of  the  Court,  being 
a  means  of  preventing  justice  in  a  cause  now  depending." 
That  case  establishes,  that  a  contempt  may  be  com- 
mitted by  a  person  out  of  court,  pending  a  proceeding 
in  court.  In  2  AtkinSf  471*,  a  motion  was  made  against 
the  printers  of  the  Champion^  and  the  SL  Jameis  Eoemng 
Poftf  that  th^  might  be  committed  for  publishing  a  libel 
against  Mn  Hall  and  Mr.  Gardner  (executors  of  John 
Boachf  Esq.,  late  Major  of  the  garrison  o(  Fort  St.  George 
in  the  JEast  Indies)  ^  and  for  reflecting  likewise  upon 
Governor  Macirajf^  Governor  Pitt^  and  others,  taxing 
them  with  turning  affidavit*men,  &c.  iu  the  cause  then 
depending  in  the  Court  of  Chancery,  between  Mrs. 
Boad  and  the  executors.  It  was  insisted  that  the  pub- 
lishing of  such  a  paper  was  a  high  contempt  of  the 
Court.  The  Lord  Chancellor  said,  ^*  There  are  three 
difierent  sorts  of  contempt.  One  kind  of  contempt  is, 
scandalising  the  Court  itself.  There  may  be^  likewise^  a 
contempt  of  Court,  in  abusing  parties  concerned  in 
causes  here*  There  may  be,  also,  a  contempt  of 
this  Court,  in  prejudicing  mankind  against  persons 
before  the  cause  is  heard.  There  cannot  be  any 
thing  of  greater  consequence  than  to  keep  the  streams 
of  justice  clear  and  pure,  that  parties  may  proceed  with 
safety  both  to  themselves  and  their  characters."  He  then 
mentions  a  case^  where  it  was  held  that  the  printing  of 
a  brief  before  the  cause  comes  on  was  a  contempt ;  and 

upon 
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upon  this  he  says,  **  The  oflfence  did  not  consist  in        1821. 
printing,  for  any  man  may  give  a  printed  brief,  as  well        — ~ 

Tbt  Knro 

as  a  written  one,  to  counsel ;  but  the  contempt  of  this       jtgt*ui 
Court  was  prejudicing  the  world  with  regard  to  the 
merits  of  the  cause,  before  it  was  heard/'    Lord  Hctrd" 
wicke  was  therefore  of  opinion,  that  it  was  of  the  utmost 
importance  in  proceedings  in  courts  of  justice  to  prevent 
all  prejudice,  as  far  as  the  Court  can  prevent  it,  from 
being  excited  against  the  parties  before  the  court,  pend* 
ing  the  proceedings.      Now,  nothing  could  be  more 
prgudidal  to  parties  jointly  indicted  for  a  crime,  and 
therefore  probably  lilcely  to  be  a£Pected  by  the  same 
evidence,  than  that,  pending  the  proceeding,   (which 
necessarily  was  protracted  for  several  days,)  there  should 
be  published  to  the  world  that  evidaice  which  had 
already  produced  the  conviction  of  one  or  two  of  the 
parties  indicted.    This  was  therefore  a  contempt,  from 
its  tendency  to  prejudice  the  minds  of  the  public  and 
the  jurors  who  were  to  try  the  other  cases ;  anditcomes 
directly  within  the  law  laid  down  by  Lord  Hardwidkem 
In  Ex  parte  Jones  (a).  Lord  Erskine  fiilly  recognises 
the  authority  of  these  cases ;  and  he  says,  that  <<  whatever 
may  be  said  as  to  a  constructive  contempt,  through  the 
medium  of  a  libel,   against  persons  engaged  in  con- 
troversy in  the  court,  it  never  has  been  or  can  be  denied, 
that  a  publication  not  only  with  an  obvious  tendency, 
but  with  the  design  to  obstruct  the  ordinary  course  of 
justice^  is  a  very  high  contempt''     These  authorities 
establish  inoontrovertibly,    that  a  publication  out  of 
court  of  any  thing  contrary  to  the  order  of  the  court,  or 
which  is  likely  to  impede  the  course  of  public  justice 
in  the  proceeding  then  pending  in  that  court,  is  a  con- 

(a)  13  F^Jun,  257. 

temptt 
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1821*  tempt.  It  is  not  necessary  that  the  party  should  be 
J7JT7*       present  at  the  time  the  fine  is  imposed.     The  circum* 

arnM^  stance  of  the  party  having  been  summoned  to  attend, 
and  not  attending,  is  sufficient.  A  high  constable  or  a 
juror  not  attending,  are  frequently  fined  for  their  non- 
attendance.  In  The  King  v.  The  Sheriff  of  Middle 
sex  (a),  the  under  sheriff  disobeyed  the  order  of  the 
Court,  by  refusing  to  amend  the  pannel  of  the  grand 
jury.  The  high  sheriff,  in  consequence,  was  ordered  to 
attend;  but  did  not,  and  was  fined  100/.  The  fine 
having  been  estreated  into  the  Exchequer,  an  appli- 
cation was  made  to  this  Court  for  a  certiorari ;  but  it  was 
refused.  It  was  not,  however,  insisted  that  the  Court 
bad  not  the  power  to  fine,  merely  because  the  high 
sheriff  was  absent.  Besides,  it  is  clear  from  the  defend- 
ant's affidavit,  that  he  knew  of  the  order.  It  may  be 
said  that  this  proceeding  is  irregular,  because  there  was 
no  personal  service  of  the  order  of  the  2Gth  ApriU  That 
objection,  however^  does  not  apply  here ;  because,  by 
the  38  Geo.  3.  c.  78,  s.  12.,  it  is  expressly  provided, 
that  <*  service  at  the  house  or  place  mentioned  in  the 
affidavit  left  at  the  stamp-office^  as  the  house  or  place  at 
.  which  such  newspaper  to  which  any  proceedings  civil  or 
criminal  shall  relate,  is  printed  or  published,  or  intended 
BO  to  be,  of  any  legal  notice,  summons,  subpoena,  rule^ 
order,  or  process,  of  what  nature  whatsoever,  or  to 
enforce  an  appearance  in  any  suit,  prosecution,  or  pro- 
ceeding, civil  or  criminal,  against  any  printer,  publisher, 
or  proprietor  of  any  such  newspaper,  shall  be  deemed 
and  taken  to  be  good  and  sufficient  service  thereoi^ 
respectively,  against  all  persons  named  in  such  affidavit 
pr  affirmation^  as  the  proprietor  or  proprietors,  pub- 

(fl)  Sit  T.  Jbntff,  169. 
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lisher  or  publishers,  or  printer  or  printers,  of  the  news-        18S1. 

paper  mentioned  in  such  affidavit  or  affirmation."    Here      JTTT 

Hit  Knra 

it  is  expressly  admitted  upon  the  affidavits,  that  the        agahut 
order  was  served  at  the  Observer  office  in  the  Strand. 
This  statute^  therefore,  removes  any  objection  on  the 
ground  of  a  defective  service* 

Denman  and  Piatt  contrd.  A  publication  containhig 
a  &ir  and  impartial  account  of  the  evidence  given  pend- 
ing a  proceeding  does  not  tend  to  obstruct  the  course  of 
public  justice.  By  the  constitution  of  the  country,  courts 
of  justice  are  open  to  the  public.  If  indeed  any  matter 
comes  before  the  Court  in  which  it  is  necessary,  for  the 
purposes  of  justice,  that  particular  witnesses  should  be 
examined  separately ;  in  such  a  case,  which  appertains 
strictly  to  the  business  immediately  before  them,  the 
Court  have  a  right  to  exclude  those  parties  for  that 
cause ;  but  they  have  no  power  to  exclude  those  to  whom 
that  reason  does  not  apply.  It  would  be  illegal  to  shut 
their  doors  against  spectators.  No  real  obstruction  of  jus- 
tice can  arise  from  a  publication  of  a  true  and  faithful  ac- 
count of  the  proceeding.  The  public  good  is  to  be  consi- 
dered ;  and  it  is  for  the  public  benefit  that  a  faithful  ad- 
count  should  be  published  of  a  transaction  of  which  they 
might  otherwbe  receive  only  a  garbled  account  from  the 
mouths  of  individuals.  Such  a  publication  has  the  effisct 
of  increasing,  as  it  were^  the  size  of  a  court  of  justice.  It 
brings  to  the  knowledge  of  others,  not  personally  present, 
the  facts  as  they  really  exist  In  order,  however,  to  shew 
that  a  publication  pending  the  trial  may  obstruct  public 
justice,  it  is  said  that  the  jurors  who  were  to  try  the 
subsequent  cases  might  be  prejudiced  by  reading  the 
eridence  already  given.     It  ift  the  duty,  however,  of 

those 
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1821*       those  jurors  to  attend  during  all  the  triab^  in  order 
ITJ^        to  be  ready  when  called  upon,^and  in  that  case  they  must 

Qgama       of  necessity  hear  the  evidence  ffiven  upon  each  trial, 
and  unbibe  all  the  prgudice  likely  to  arise  from  the  effect 
of  that  evidence  on  their  minds.    As  to  the  prgudice 
on  the  public,  it  is  impossible  to  prevent  those  who  are 
present  at  the  trial  from  communicating  to  their  friends 
and  others  the  effect  of  what  they  have  heard ;  and  it 
i9  better  that  that  should  be  done  by  means  of  a  cor- 
rect publication  of  the  proceedings  than  by  a  garbled 
aocount.    It  is  of  great  advantage  to  the  prisoner  that 
the  proceedings  should  be  published  daily ;    for  if  a 
falsehood  sworn  to  by  a  witness  appear  in  the  public 
prints  the  next  day,  the  reading  of  such  evidence  may 
induce  a  person  capable  of  giving  a  contradiction  to 
come  forward  in  &vour  of  the  prisoner.    If  the  witness 
himself  knows  that  'his  evidence  will  be  concealed,  until 
the  whole  inquiry  is  concluded,  he  may  give  false  evi- 
dence without  any  fear  of  detection :  but  ii^  on  the  other 
hand,  he  knows  that   his   evidence  will  be  published 
almost  immediately,  the  fear  of  detection   may  ope^- 
rate  upon  his  mind,    so  as  to  prevent  his    uttering 
a  &li|^ood.     Publicity,  therefore,  is  most  conducive 
to  the  due  administration  of  justice ;  and  that  being  so, 
the  Court  had  no  power  to  make  an  order  to  prohibit 
that  which  was  not  an  obstruction,  but  a  furtherance 
of  public  justice*     11^  indeed,  they  had  the  power  to  pro- 
hibit the  publication  for  a  time,  they  would  equally  have 
the  power  to   prohibit    it    for   ever,    or  they  might 
even  prohibit  individuals  from  communicating  in  con« 
versation  what  they  hear  in  court.     Assuming,  however, 
that  the  original  order  was  lawfully  issued,  a  court  of 
general  gaol  delivery  has  no  means  of  enforcing  obedi- 
ence 
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ence  to  such  an  order  by  finei  for  they  have  no  procoM  1821, 
to  brinff  the  parties  before  them.  The  order  served  at  — -^ 
the  printing^ffice  is  in  the  nature  of  mesne  processi  ^jfi"*^ 
and  there  is  no  precedent  of  such  an  order  having 
ever  issued  from  a  court  of  this  description.  They  may 
indeed  have  the  power  of  bringing  before  them  persons 
whose  pres^ce  is  necessary  to  enable  them  to  carry 
on  the  business  with  whic)|  they  are  entrust^  such  as  a 
sheri£^  a  juror^  a  constable,  a  witness,  or  a  prosecutor ; 
but  it  does  not  thence  follow,  that  a  court  has  authority 
to  call  before  them  a  person  who  is  a  stranger  to  the  whole 
proceedings ;  and  if  this  court  of  gaol  delivery  have  such 
power,  it  follows,  that  it  equally  belongs  to  a  court  of 
quarter-Mssionsy  or  a  court-leet.  Allowing  such  a  power 
to  inferior  courts  would  be  attended  with  dangerous 
consequences.  The  authorities  cited  on  the  other  side 
only  establish^  that  the  superior  courts  of  WestmituUr 
Hall  have  the  power  of  punishing  contempts  by  process  of 
attachment  There  is  no  instance  in  which  any  court  of 
quarter«sessions,  any  court  of  assize,  any  court  of  special 
commission,  have  ever  summoned  a  party  to  answer,  and 
aftarwards  attached  him  in  his  absence^  and  issued  pro- 
cess of  contempt  against  him,  because  he  did  not  appear. 
It  does  not  follow,  because  a  court  have  the  means  of 
removing  obstructions,  that  therefore  they  have  a  power 
to  issue  any  order  whatever,  as  to  individuals  who  do  not 
belong  to  the  court,  and  who  are  not  present.  As  to 
the  case  cited  of  the  sheriff  it  is  his  duty  to  attend  the 
oour^  and  his  absence  alone^  therefor^  is  a  proper 
sutgect  of  a  fine;  and  if  any  improper  practice  has 
taken  place  in  the  panel  of  jurors,  that  would  operate 
as  an  additional  cause  bf  fine ;  but  still  it  would  be  im- 
posed upon  an  individual  whose  duty  it  is  to  attend  the 

court. 
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IS2U       court     So  a  jaror  summoned  to  attend  may  be  fined 
■         for  his  absence,  or  for  any  act  inconsistent  with  his  duty. 

nie  Kma  ''  •' 

againti.       The  King  V.  Bushel  (a)  is  an  authority  to  shew  that  the 

Court  may  inquire  into  the   nature  of  the  contempt. 

The  first  instance  where  any  order  was  ever  made  to 

prevent  the  publishing  of  the  proceedings  pending  a  trial 

was  on  the  impeachment  of  Lord  Melville  in  1806;  and 

.similar  orders  were  made  in  TheKiftgv.  Watson,  in  this 

court,  and  in  The  King  v.  Brandreth,  which  was  tried  at 

Dfrfy.     In  the  two   latter   cases,    there  was    an    in- 

fiingement  of  such  Orders  by  the  editors  of  some  of  the 

liewspapers;  but  no  attempt  was  made  to  punish  the 

contempt  by  a  fine.     If,  in  this  case,  the  publication 

had  taken  place   in  Surrey  instead  of  Middlesex,  the 

Court  clearly  would  have  had  no  jurisdiction  to  punish 

the  contempt     The  next  objection  is,  that  this  order 

ought  to  have  been  pei*sonally  served  on  the  defendant, 

for  that  is  the  invariable  practice  in  the  superior  courts, 

in  cases  of  attachment     Supposing,  h6wever,  the  ser« 

▼ice  to  have  been  sufficient,  the  Court  had  no  power  to 

proceed  to  fine  until  t^pearance.     In  Grieslj/s  case  (&), 

a  distinction  is  taken  between  contempts  committed  out 

of  court  and  contempts  committed  in  court     In  respect 

to  the  latter,  it  is  said,  that  the  steward  of  the  court-* 

leet  may  take  cognizance  of  them,  and  impose  a  fine; 

but  of  the  former,  the  jurors  of  the  leet  have  power 

to  present  them,  and  assess  an  amercement 

Abbott  C.  J.  Although  I  was  a  party  to  this  act  of 
the  Court  below,  I  hope  I  should  not  be  the  less  willing 
to  rescind  what  had  been  done  in  this  case^  if  I  thought 

(a)  KoNgtan  Bep.  13S.  (()  8  Co,  Rep»  38> 
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it  was  improperly  done,  than  I  am,  where  an  application        1821* 

is  made  for  a  new  trial,  in  case  of  a  misdirection  by  me.        " 

T    1  •  1     .         rt.  .  The  Kino 

1  think  it  sufficient  now  to  state,  tliat  I  have  heard      jtgamsi 

nothing  upon  the  present  occasion,  which  induces  me 

even  to  doubt  the  propriety  of  what  took  place  in  the 

court  below,  and,  therefore,  I  think  that  this  rule  ought 

to  be  discharged.  « 

Batley  J.  I  am  of  the  same  opinion.  In  order  to 
induce  the  Court  to  grant  this  application,  it  must  ap- 
pear that  there  is  a  reasonable  degree  of  doubt  as  to  the 
legality  of  the  order  made  by  the  Court  below.  For  the 
object  of  this  application  is  not  to  enable  the  defendant 
to  have  a  writ  of  error,  but  only  that  he  may  ultimately 
have  the  opinion  of  this  Coui-t  on  the  validity  of  the 
order ;  and,  by  refusing  this  application,  we  do  not  in  fact 
deprive  him  of  an  opportunity  of  contesting  that  point  in 
the  Court  of  Exchequer.  That  ground  for  the  appli- 
cation, therefore,  altogether  fails.  As  to  tlievalidity  of  the 
order,  it  was  contended  in  argument,  first,  that  the  Court 
bad  no  power  to  make  an  order  prohibiting  the  publi- 
cation of  these  trials  pending  the  proceedings.  Now,  in 
order  to  judge  of  that,  it  becomes  necessary *to  consider 
what  the  nature  of  the  proceeding  was.  An  indictment 
had  been  found  against  a  number  of  individuals  for  the 
crime  of  high  treason,  and  they  were,  then  about  to  be 
tried.  The  whole  trial  of  all  these  individuals  consti- 
tuted one  entire  proceeding ;  for  if  they  had  not  severed 
in  their  challenges,  the  prisoners  would  have  been  tried 
all  at  once.  In  point  of  fact,  however,  they  did  sever  in 
their  challenges,  and  were  tried  seriatim.  It  could  not^ 
therefore,  be  said  that  the  whole  proceeding  was  termi- 
nated, until  the  last  of  those  prisoners  had  taken  his  trial. 

Vol.  IV.  R  Now 
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1821.        Now  the  court  before  whom  the  trial  was  about  to  tak^ 
.         place  was  a  court  of  general  gaol  delivery,  and  had 

The  Kino 

against  authority  to  make  any  order  which  they  might  judge  to 
be  necessary^  in  order  to  preserve  the  purity  of  the 
adpainistration  of  justice  in  the  course  of  the  proceeding 
then  depending  before  them,  and  to  prohibit  any  publi- 
cation which  might  have  a  tendency  to  .prevent  the  fair 
and  impartial  consideration  of  the  case.  On  the  pre- 
sent occasion,  it  occurred  to  the  Court  that  it  would  be 
of  great  importance,  with  a  view  both  to  the  interest  of 
the  prisoners  and  that  of  the  public,  that  a  publication 
like  the  present  should  be  prohibited  until  after  the  ter- 
mination of  all  the  trials ;  and  if  this  had  not  been  done^ 
many  inconveniencies  might  have  followed,  some  of 
which  may  be  pointed  out.  By  the  necessary  course  of 
the  proceeding,  it  must  inevitably  happen  that  the  evi- 
dence would  be  repeated  in  each  trial ;  and  if,  upon  the 
first  trial,  one  or  more  of  the  witnesses  had  been  of 
do^btful  character,  it  might  have  been  of  the  utmost  im- 
portance to  keep  them  apart  from  the  rest,  and  to  examine 
carefully  whether,  upon  each  successive  trial,  they  con- 
tinued to  give  the  same  account  which  they  did  upon  the 
first.  Now,  all  this  would  be  prevented,  if,  by  a  pub- 
lication- like  the  present,  such  persons  were  enable^  to 
see  a  printed  account  of  the  trial,  and  to  read  over, 
not  only  their  own  evidence,  but  also  that  of  the 
other  witnesses  who  had  been  examined.  Tl^is  would 
give  them  an  opportunity  of  explaining  those  parts  of 
their  statement  which  might  be  at  variance  with  the 
other  facts  proved  in  the  case.  But,  it  is  argued, 
that  if  the  Court  have  this  power  of  prohibiting  pub^ 
lication,  there  is  no  limit  to  it,  and  that  they  may 
prphit^t  altogether  any  publicatipn  of  the  trial     I 

think 
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think  that  that  does  not  follow.      All   that  has  been        J  8^1. 
done  in  this  case  is  very  different ;    for   the  prohibi-  ~ 

The  KxKo 

tion,  here,  has  only  been  till  the  whole  trial  was  com-        a^tdnk 


pleted.  Supposing,  however,  that  this  was  a  lq;al 
order,  it  is  then  argued  that  the  defendant  was  not 
personally  served  with  the  order  of  the  25th  of  jijpril, 
by  which  he  was  required  to  appear  on  the  28th  of 
Ajn-ilf  Jto  answer  for  bis  breach  of  the  original  order ; 
and  that,  for  that  reason,  the  Court  had  no  juris- 
diction to  impose  this  fine.  The  defendant,  in  his 
affidavit,  only  states  that  he  went  out  of  town  on  the 
25th  of  April ;  but  he  does  not  say  that  he  was  not 
cognizant  of  the  original  order  of  the  Court,  nor  does 
he  deny  that  be  went  out  of  town  with  a  view  to  avoid 
the  consequences  of  bis  disobedience  to  it.  But  that  is 
not  all ;  for  it  appears  that,  on  the  26tb,  the  nptice  was 
served  at  the  place  where  his  newspaper  was  published ; 
and,  by  38  G.  3.  c.  78*  5. 12.,  that  is  sufficient.  Be- 
sides, the  rule  which  requires  personal  service,  in  order 
to  ground  an  attachment,  is  merely  a  rule  of  practice^ 
of  which  every  court  judges  for  itself.  If  the  absence 
of  a  party  be  voluntary,  he  cannot  complain  that  the 
proceeding  has  taken  place  behind  his  back ;  for  he 
might  have  attended,  if  he  had  pleased.  The  defendant 
does  not,  in  his  affidavit,  give  any  reason  for  absenting 
himself.  As  to  the  question,  whether  a  court  of  record 
has  a  power  to  fine  a  party  who  is  not  then  present 
before  them,  but  who  has  been  guilty  of  a  contempt,  I 
entertain  no  doubt;  for,  otherwise,  his  contempt  in  not 
appearing  before  ,  them,  would  prevent  his  being  pu- 
nished for  the  previous  contefnpt  of  which  he  had  bee^ 
guilty.  It  has  been  said,  that  the  party  may  be 
punis]bied  by  indictment;   but  that  is  not  always  an 

R  2  effectual 
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'  1821.       effectual  remedy;  for  then  the  evil  will  have  been  ac- 

*  complished  before  any  indictment  can  be  tried ;   and, 

against       in  such  cascs,  it  is .  fit  that  the  party  should  be  de- 

Clemixt*  > 

terred  by  a  speedy  punishment  It  seems  to  me,  that 
the  court  below  bad  authority  to  make  the  original 
order,  and  to  punish  the  disobedience  to  it ;  and  that 
they  might  proceed  to  do  this  in  the  case  of  an  indivi- 
dual not  personally  present  before  them,  it  being 
established  that  he  had  had  legal  notice,  and  that  his 
absence  was  voluntary.  I  think,  therefore,  that  this 
rule  must  be  discharged. 

HoLEoYD  J.  I  am  also  of  opinion  that  this  rule 
ought  not  to  be  made  absolute.  In  order  to  sustain  the 
present  application,  a  reasonable  ground  of  doubt  as  to 
the  legality  of  the  order,  should  be  presented  to  the 
Court  None  such  having  been  presented  to  my  mind, 
I  think  we  ought  not  to  grant  the  certiorari,  particu- 
larly  in  a  case  in  which,  if  the  order  imposing  the  fine 
has  been  illegally  made,  the  party  injured  may  make  his 
defence  in  the  Court  of  Exchequer.  This  was  an  order 
made  in  a  proceeding,  over  which  the  Court  had  judi- 
cial cognizance :  the  subject  matter,  respecting  which  it 
was  made,  was  then  in  the  course  of  judicature  before 
them.  The  object  for  which  it  was  made  was  clearly, 
as  it  appears  to  me,  one  within  their  jurisdiction,  vi2« 
the  furtherance  of  justice  in  proceedings  then  pending 
before  the  Court ;  and  it  was  made  to  remain  in  force 
so  long,  and  so  long  only,  as  those  proceedings  should 
be  pending  before  them.  Now,  I  take  it  to  be  clear, 
that  a  court  of  record  has  a  right  to  make  orders  for 
regulating  their  proceedings,  and  for  the  furtherance 
of  justice  in  th6  proceedings  before  them^  which  are 

to 
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to  continue  in  force  during  the  time  that  such  proceed*  1821* 
ings  are  pending.  It  appears  to  me,  that  the  arguments  Th""Knr 
as  to  a  further  power  of  continuing  such  orders  in  force  agntui 
for  a  longer  period,  do  not  apply.  It  is  sufficient  for  the 
present  case,  that  the  Court  have  that  power  during  the 
pendency  of  the  proceedings.  This  order  was  made  to 
delay  publication  only  so  long  as  it  was  necessary  for 
the  purposes  of  justice,  leaving  every  person  at  liberty 
to  publish  the  report  of  the  proceedings  subsequently  to. 
their  termination.  I  am  therefore  of  opinion,  that  this 
was  an  order  which  the  Court  had  the  power  to  make* 
The  next  question  is,  whether  the  Court  below  had  the 
power  to  fine.  It  is  perfectly  clear,  as  to  the  courts  at 
Westminster^  that  contempts  may  not  only  be  in  the  fiu^e 
of  the  court,  but  that  they  may  be  committed  out  of  the 
court*  In  the  argument  of  Wilmot  C«  J.,  in  The  King 
V.  Jlmon  (a),  he  shews  clearly  that  publications  libelling 
the  superior  courts,  may  be  punished  as  contempts. 
The  cases  cited  in  argument  from  Ath/nSy  as  well  as 
that  before  Lord  ErsJcine^  establish,  that  any  thing  done 
either  for  the  purpose  of  obstructing  justice^  or  which 
will  have  that  effect,  may  be  punished  as  a. contempt  of 
the  court  before  whom  the  proceedings  are  had.  Courts 
inferior  to  the  courts  of  Westminster^  may  clearly  fine 
and  imprison  for  a  contempt,  if  they  are  courts  of 
record,  as  the  court  of  quarter  sessions,  and  the  court 
of  oyer  and  terminer.  Indeed,  it  is  the  constant  prac- 
tice for  those  courts  to  fine  jurors  who  do  not  attend. 
Now,  the  ground  on  which  a  person  nominated  as  a 
juror  is  bound  to  attend,  is  by  reason  of  his  having  been 
summoned,  and  not  merely  by  reason  of  his  nomin<- 

(a)  Wilmot* t  Naiet,  2^, 

R  3  ation; 
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1821.  ation;  for  when  the  service  is  proved  by  the  oflScer, 
the  juror  is   fined  in  his  absence  for  his  non-attend- 

The  King  '' 

againu  BXice.  If  he  Can  afterwards  shew-  that  he  has  not 
been  summoned,  he  may  come  to  the  court  and  claim 
relief.  That  is  not  the  case  here,  where  the  party 
has  had  an  opportunity  of  being  heard ;  for  I  think  the 
statute  of  the  38  G.  3.  makes  service  at  the  office  good 
service,  for  this  particular  purpose.  If  that  had  not 
been  so,  the  party  might  have  applied  at  the  subsequent 
sessions,  and  he  would  have  been  let  in  to  urge  any 
ground  of  relief  or  defence  that  he  might  have  had.  As 
to  the  argument  of  this  being  a  dangerous  power,  it  is 
true  that  every  power  may  be  abused ;  but  the  law  and 
constitution  of  England j  whenever  that  has  been  the 
case,  has  afforded  a  remedy  for  such  abuses.  An  argu- 
ment derived  from  the  possible  abuse,  does  not  prove 
that  the  power  itself  is  illegal.  I  think,  therefore,  that 
this  riile  should  be  discharged. 

Best  J«  I  was  present  when  the  order  in  question 
was  macle ;  and  I  have  heard  the  arguments  which  have 
now  been  urged  against  tlie  propriety  of  that  order. 
Following  the  example  of  my  Lord  Chief  Justice,  I 
shall  content  myself  with  saying,  that  nothing  which 
has  occurred  in  the  argument  this  day,  has  induced  me 
to  doubt  for  a  moment  the  legality  or  propriety  of  this 
orden 

Rule  discharged. 
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The  King  against  The  Inhabitants  of  Chag-    saturdau, 

Februdri5d% 
FORD. 

^N  the  2d  December  181(5,  two  justices,   by  their  The  power  giv- 

order,   removed   William  Endacott^  with  his  wife  tratesunScr 
and  children,  from  Chagford  to  Stavertoriy  both  in  the  «.  2,  ofordMi' 
county  of  Devon.     This  order  was  on  the  same  day  l^fu^^"^ 
suspended,  on  account  of  the  illness  of  William  Endacott.  ^^  ""pension 

*^  '  of  an  ordc»  of 

On  the  1st  of  July  1817,  the  parish  officers  of  Chagford  "moTai,  to  be 
believing  the  pauper  sufficieiltly  recovered   to  be  re-  mh  to  which 

the  order  is 

moved,  the  following  order  was  made  by  the  magis-  mmde,  is  con- 
trates :  "  Whereas  it  is  now  mitde  appear  unto  us,  the  cases  only,  i\z. 
jostices  within  named,  and  we  are  fully  satisfied  that  the  movafof  ^e^' 
within   ordel-  of  removal  majr  be   executed  withotit  ST^oi,  where 
daiiger ;    we  do,   therefore,  heteby  order    the   same  ■  p*"P«''  <^"- 
to  be  forthwith  put  in   execution  accordingly:    And  pension  of  an 

°  "^  order  of  remor- 

whiereas  it  is  duly  proved  to  us,  upon  oath,  that  the  sum  ai,  became  irre. 

.,  movable  in  con- 

of  twenty-two  pounds,    seventeen  shillings,    and  one  sequehceofan 
penny  halfpenny,  hath  been  incurred  by  the  suspensioh  ing  to  him: 
of  the  within    order  of  removal;    we  do,  therefore^  I^i^'^^to? 
order  and  direct  the  churchwardens  or  overseers  of  the  ][^d  thafSie** 
ijobr  of  the  parish  ofStaverton.  to  which  parish  the  said  ^•"pe'' n*** 

*  *  »  x-  havmg  been  re- 

WHliam  Endacott  is  ordered  to  be  removed,  to  pay  the  ™o^ed,  no  or- 
der for  the  pay- 
said  sum  of  22{.  175.  \\d.  to  Richard  Thorn  on  demand."  ment  of  any 

Immediately  after  this  order  was  made,  it  was  ascer-  red  £iring  the 
tained  that  the  f^anper  was  still  too  ill  to  be  removed,  ^^^^  or. 
and  accordingly,  on  the  seventh  day  of  the  same  month,  ^^  iJ^madc.' 
the  justices  signed  a  second  order  of  suspension  in  the 
usual  form.     On  the   16th  May  1819,  the  pauperis 
&ther  died  lit  Chagford^  and  by  his  death  two  free- 
||old   houses  in  the  parish  of  Qhagford^  descended 

I^*  to 
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1 82  !•       to  the  pauper,  as  )ieir  at  law.  The  parish  officers  of  CXogf- 

ford  thereupon  ceased  to  relieve  the  pauper  and  his  family. 

H!^^        On  the  7th  Febmary  1820,  another  order  was  made,  of 

Tbt  Inhabit* 

•Bti  of  which  the  following  is  a  copy :  ^*  Whereas  it  is  now  made 
appear  unto  us,  the  justices  named  in  the  order  of  removal^ 
and  suspension  thereof  hereunto  annexed,  and  we  are 
fully  satisfied,  that  such  order  of  removal  may  be  exe- 
cuted without  danger ;  we  do,  therefore,  hereby  order 
the  same  to  be  forthwith  put  in  execution  accordingly. 
And  whei'eas  it  is  duly  proved  to  us,  upon  oath,  that 
the  sum  of  sixty  pounds  and  nine  shillings  hath  been 
incurred  by  the  suspension  of  the  said  order  of  removal « 
we  do,  therefore,  order  and  direct  the  churchwardens 
and  overseers  of  the  poor  of  the  parish  of  Stcpeerton^  to 
which  parish  the  said  William  Endacott  is  ordered  to  be~ 
removed,  to  pay  the  said  sum  of  sixty  pounds  and  nine 
shillings  to  Richard  Thom^  on  demand."  The  pauper 
was  never  .removed,  but  on  the  ISth  February  1820  the 
appellants  were^  for  the  first  time,  served  with  the  order 
of  removal,  and  with  the  several  other  orders  herein- 
before mentioned,  and  on  the  same  day  payment  was 
demanded  of  the  several  sums  of  22/.  7^.  li^.  and 
60/«  95.  as  the  expences  incurred  by  the  suspension. 
Against  these  orders,  the  parish  of  Staverton  appealed^ 
and  gave  the  following  notice.  "  Take  notice,  that  we, 
the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  Staverton  in  the  said  county  of  Devorij  do 
intend,  at  the  next  quarter  sessions  of  the  peace,  to  be 
holden  at  the  castle  oi  Exeter  \n  and  for  the  said  county 
olDevofij  to  commence  and  prosecute  an  appeal  against 
an  order  made  under  the  hands  of  Baldwin  Fal/ord  and 
George  Gregory^  two  of  .his  majestj^s  justices  of  the 
peace  in  and  for  the  said  county  of  Devpn^  and  bearing 

date 
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date  the  1st  Jtily  1817}  so  far  as  the  same  order  directs        1821. 
the    churchwardens  or   overseers  of  the  poor  of  the       " 

^  TheKnra 

parish  of  Staverion  to  pay  the  sum  of  22h  IJs.  l^d*  to        agahui 

Richard  Thorn^  as  the  sum  incurred  by  the  suspension       antt  of 
of  an  order  of  tbe  said  Baldrmn  Fulfard  and  George 
Gregory^  for  and  concerning  the  removal  of  William 
Endacott  and  Winifred^  his  wife,  John  Endacott^  Mary 
Endacotff  and  Elizabeth  Endacottj  their  children,  from 
and  out  of  the  said  parish  of  Chagjbrd  into  our  said 
parish  of  Staverton.     And  also,  take  notice,  that  we,  the 
churchwardens  and  overseers  of  tbe  poor  of  the  parish  of 
Staverion^  in  the  said  county  of  Devon^  do  also  iutendy 
at  the  next  quarter  sessions  of  the  peace  to  be  holden  at 
the  castle  of  Exeter  in  and  for  the  said  county  ofDevon^ 
to  commence  and  prosecute  an  appeal  against  another 
order,   under   tbe  bands  of  the  said  Bichard  Fvlfbrd 
and  George  Gregory^  and  bearing  date  the  7th  day  of 
Februatyy  1820,  so  far  as  this  order  directs  tbe  church- 
wardens and  overseers  of  the  poor  of  the  parish  of 
SiavertoHj  to  pay  the  sum  of  60/.  95«  to  Bichard  Thom^ 
as  the  sum  incurred  by  the  suspension  of  the  siud  order, 
for  and  concerning  the  removal  of  the  said  JVilliam 
Endacott  and   Winifred   bis   wife,    and  tbe  said  John 
Endacott^  Maty  Endacott,  and  Elizabeth  Endacott^  their 
children,  from  and  out  of  the  said  parish  of  C/tagJbrd 
into  our  said  parish  of  Staverion.     The  sessions,  on 
appeal,  quashed  both  these  orders,  subject  to  a  case  for 
the  opinion  of  this  Court* 

Nolan  and  Tyrrelij  in  support  of  the  order  of  ses- 
sions. The  two  ordei*8,  against  which  the  appeal  in  the 
present  case  is  made,  can  only  be  supported  under  the 
authority  of  the  35  6.  3»  c.  101  •  g.  S.^  by  which  it  was 

enacted, 
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1821.       enacted,  that  in  case  any  poor  person  removed  by  virtue 
.  of  any  order  of  removal,  should  be  unable  to  travel  by 

,9g$inst  ^  reason  of  sickness,  the  justices  making  the  order  were 
^^^f  authorised  to  suspend  the  execution  of  it ;  and  the 
charges  incurred  by  such  suspension,  might  be  directed 
to  be  paid  by  the  parish  officers  of  the  place  to  which 
such  poor  person  was  ordered  to  be  removed,  in  case 
any  removal  should  take  place,  or  in  case  of  the  death 
of  such  poor  person  before  the  execution  of  such  order. 
Now,  in  the  present  case,  neither  of  these  events  have 
happened ;  for  the  pauper  is  neither  dead,  nor  has  he 
beexi  removed ;  and  if  the  Court  do  not  give  a  strict 
construction  to  the  statute,  it  will  be  productive  of  great 
atnbiguity  and  inconvenience.  Besides,  in  the  present 
case,  a  very  long  period  of  time  has  been  suffered  to 
elapse,  without  giving  to  the  parish  to  which  the  order 
tras  directed  any  notice  of  its  existence.  In  the  interval, 
they  may  have  lost  the  opportunity  of  obtaining  evi- 
dence as  to  the  pauper's  settlement,  or  of  applying  to 
the  sessions  for  an  order  of  maintenance  on  his  relations. 
It  will  be  contended,  on  the  other  side,  that  this  is 
within  the  mischief  intended  to  be  remedied  by  the 
85  6. 8.  c.  101.;  but  the  words  are  expressly  confined 
to  two  cases  only.  This,  therefore,  at  all  events,  can 
only  be  considered  as  casus  omissus.  The  notice  only 
mentions  the  amount  of  the  charges ;  but,  under  that, 
the  whole  merits  of  the  case  may  be  gone  into.  Rex  ▼• 
/K.  Mary^le-bone  (a),  and  Rex  v.  Kynaston.  (6) 

Tancredj  cont^.     The  act  of  parliathent  in  question, 
being  a  iremediai  law^  ought  to  be  extended  to  all  cases 

(a)  \Z£att^$U  {h)  1  Eaa,  117. 
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within  the  scope  and  mischief  of  it:  for  as  penal  laws,        ISSl. 
as,  for  instance,    that  of  13  JB/fe.  c.  10.  s.  3.i  are  re-  ' 

strained  to  cases  within  the  intent  of  the  legislature^  so,        ag$mJi^ 
in  like  manner,  remedial  laws  ought  to  be  eittended.        liSof 
The  Court  will  not,  in  ally  case,  require  a  nugatory      Chaoiobd, 
act  to  be  done ;  which  would  be  the  case  here,  if  they 
were  to  hold,  that  in  order  to  give  the  parish  a  right  to 
recover  the  expenses  incurred,   the  patiper  must  be 
removed,  the  only  effect  of  which   illegal  act  wbuld 
be,  that  he  would  immediately  return  back  to  the  parish 
from  whence  he  was  reinoved.     In  ordinary  ca^es  of 
removal,  an  actual  removal  of  the  pauper  may  be  neces* 
sary;   for,  till  that  happens,  the  appellant  parish  has 
sustained  no  actual  grievance.     But,  in  suspended  or- 
ders, the  case  Is  very  different.     There,  the  grievance 
accrues  from  the  time  of  the  making  the  order ;  and  the 
parish  to  which  the  order  is  made  has,  in  that  cas^  two 
grounds  of  appeal :  either  that  the  pauper  is  not  i^tled 
with  them,  or  that  the  charges  inctlrred  by  the  suspen- 
sion of  the  order  of  removal,  are  too  great  in  amount 
It  cannot,  therefore,  be  necessary,  in  order  to  raise  the 
latter  question,  that  any  actual  removal  should  be  made. 
Besides,  the  veiy  object  of  the  act  was  to  prevent  an 
improper  removal  from  taking  place ;  and  it  is  expressly 
enacted,  that  during  the  suspension  of  the  order,  the 
pauper  should  bring  no   additional    burthen   on  the 
parish.  •  But,  if  it  be  decided  that,  in  this  casi^  the  order 
for  the  payment  of  the  charges  is  not  valid  on  account  of 
the  non-removal  of  the  pauper,  the  suspension  of  the 
order  will  have  brought  an  additional  charge  upoil  the 
parish.     It  is  true,  that  the  strict  literal  interpretation  of 
the  words,  is  against  this  view  of  the  case;  but  so  it  was 

in 
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1821,        in  Rex  v.  Everdon  (a),  which  turned  upon  the  construe* 

tion  of  this  very  act ;    and  yet  Lord  Ellenborougk  there 

og'nnsi        said,  after  deciding  that  an  order  of  removal  of  a  pauper 

Hie  Inhabit.  °  r     r 

•Btt  of  might  be  suspended,  though  the  pauper  was  not  brought 
before  the  justices  at  the  time  of  the  order,  "  This  is 
the  plain  sense  and  spirit  of  the  act,  though  somewhat 
straining  upon  the  words  of  it;  but  no  other  construc- 
tion can  be  put  upon  them,  consistently  with  the  general 
object  of  the  act"  And  Grose  3.  added,  "  The  letter 
of  the  statute  is  sufficiently  plain,  according  to  the  com« 
mon  understanding  of  the  words ;  but  that  would  mili- 
tate so  strongly  against  the  spirit  and  object  of  it,  that 
we  cannot  be  governed  by  the  leiter^  without  entirely 
defeating  this  very  wholesome  law,"  The  same  incon- 
venience will  occur  here ;  for  if  the  subsequently 
becoming  irremovable  during  the  suspension  of  the 
order,  is  to  bring  this  charge  upon  the  parish,  the  con- 
sequence will  be,  that  parish  officers  will,  in  almost  all 
ca^es,  be  anxious,  notwithstanding  sickness,  to  remove 
the  pauper,  lest  such  a  burthen  should  be  thrown  upon 
them.  There  is  another  objection  in  the  present  cose^ 
which  is,  that  the  notice  of  appeal  pnly  raises  the 
question  as  to  the  propriety  of  the  charges.  Now, 
that  was  fully  proved,  and  is  not  negatived  by  the 
case.  In  Bex  v.  St.  Mafy-^c-bone^  there  was  an  appeal 
both  against  the  order  of  removal,  and  that  for  pay-* 
ment  of  the  charges  during  its  suspenson. 

Abbott  C.  J.    In  this  case^  we  are  called  upon  to 
put  a   new  construction   on  this  act  of  parliament, 

(n)  9  Eastf  105, 

which 
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lyhich  was  passed  in  order  to  prevent  a  grievance 
arising  from  the  too  great  temptation  afforded  to 
parish  officers  by  orders  of  removal,  to  convey  pau- 
pers from  one  place  to  another  during  sickness.  The 
second  section  recites,  that  poor  persotis  are  often 
passed  to  the  place  of  their  settlement  during  the 
time  of  their  sickness,  to  the  great  danger  of  their 
lives ;  and  it  gives  a  power  to  magistrates,  in  order 
to  remedy  this  inconvenience,  of  not  carrying  their 
order  into  immediate  effect,  but  of  suspending  its 
operation  for  a  time.  But  then,  in  order  to  prevent 
this  from  producing  any  hardship  to  the  removing 
parish,  it  provides,  that  no  act  done  by  the  pauper 
during  the  suspension  shall  give  him  a  settlement^ 
and  empowers  the  magistrates  to  order  the  interme- 
diate  charges  to  be  paid  by  the  parish  to  which  the 
order  is  made,  in  case  any  removal  shall  take  place,  or 
in  case  of  the  death  of  such  poor  persons  before  the 
execution  of  such  order.  This  power,  however,  seems 
to  roe  to  be  confined  to  these  two  cases  only,  viz.  the 
removal  and  death  of  the  pauper.  Whether  or  not  it 
would  have  been  expedient  for  the  legislature  to  have 
provided  for  the  present  case,  it  is  not  for  this  Court  to 
say.  All  that  we  can  do  is,  to  determine  that  the  noU'* 
removal  of  the  pauper  prevents  the  case  from  falling 
within  the  act.  I  should  have  thought,  indeed,  that  as 
the  order  of  the  magistrates,  not  being  within  the  ace, 
was  altogether  nugatory,  the  proper  course  for  the 
sessions  to  have  pursued  would  have  been,  not  to  have 
quashed  the  order,  but  to  have  dismissed  the  appeal. 
However,  as  they  have  done  substantially  right,  I  think 
their  order  ought  to  be  confirmed. 


1821. 


The  Knra 

agaitut 

The  Inhabil- 

•ntsof 


Batley 
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1821.  Bayley  J.     It  might,  perhaps,  be  the  object  of  the 

legislature  when  this  act  of  parliament  was  passed,  to 

a^intt  take  away  &om  parish  officers  the  inducement  of  a  hasty 
•  "attSTdr  renioval,  by  giving  a  power  of  recoveripg  the  charges 
incurred  in  all  cases,  including  the  present.  But  they 
have  not  said  so,  and  the  safest  course  for  the  Court  is 
to  abide  by  the  words  of  the  statute.  Besides,  in  the 
present  case,  a  very  long  period  has  elapsed,  during 
which  this  order  remained  suspended,  and  no  notice  of 
it  was  given  to  the  opposite  party.  Now,  if  that  notipe 
had  been  given,  (and  there  are  no  words  in  the  act  that 
supersede  the  necessity  of  it,)  it  might  have  enabled  the 
othjsr  parish  to  have  made  prompt  inquiiy,  and  to  have 
ascertained  the  fact  relative  to  the  settlement  of  the 
pauper.  I  think,  therefor^  that  this  affords  an  addi- 
tional reason  for  holding  that  the  sessions  have  come  to 
ft  right  conclusion  in  this  case. 

HoLROYD  .f.  This  statute  cannot,  I  think,  be  con- 
strued so  as  to  apply  to  this  case ;  although,  probably, 
the  legislature  would,  if  it  had  occurred  to  them,  have 
provided  for  it.  The  words  used,  however,  are  too 
express  to  include  the  present  case.  The  cases  under 
the  statute  of  Elizahethj  as  to  ecclesiastical  leases,  are 
very  di^erent.  There  the  words  of  the  statute,  being 
general,  were  restrained  in  construction,  so  as  only  to 
include  leases  within  the  intention  of  the  statute ;  but 
here  the  words  are  particular,  and  cannot,  I  think,  be 
extended  by  construction. 

Order  of  sessions  confirmed,  (a) 

(a)  BeH  J.  was  absent  in  th«  Bail  Court 
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1821. 


Deybel»s  Case.  p^5Uu 


nPHE  prisoner,  an  impressed  seaman,  was  brought  up  The  Court  wiU 
by  virtue  of  a  writ  of  habeas  corpus,  directed  to  the  notice  of  the  lo- 
Admiral  of  the  fleet  at  Chatham,     The  return  to  the  ud  disuncet 
writ  stated,  that,  on  the  28th  November^  1820,  a  certain  ^\g^  in  ^ 
foreign  smuggling  vessel,  called  the  G^^rg^,  of  Flushing,  ^^wfrom 
on  board  of  which  were  divers,  to  wit,  six  subjects  of  his  «»ch  other;  and 

'  '  •'  therefore,  where 

majesty,  being  mariners,  was  found  and  discovered  by  •JJ*'*'™  ^  "* 
the  commander   and  crew  of   his  majesty's  revenue  stated  Uiat  the 

^  .     .      prisoner  was 

cruiser,  called  7%^  Griperj  to  have  been  and  to  be  within  found  on  boaid 
eight  leagues  of  that  part  of  the  coast  of  Great  Britain  ^ered  w'ithin 
called  Stiffblkj  that  is  to  say,  within  eight  leagues  of  Or^  ^t  pwt^<^e 
/ordnesSf  in  the  county  of  Stiffblky  having  then  and  there  Si«l5^^^,to 
on  board  thereof  divers  large  quantities  of  foreign  spirits,  7*''^^  ^^ 
tea,  and  tobacco ;  that  is  to  say,  1736  gallons  of  foreign  |°  that  county, 
geneva,  and  346  gallons,  the  said  geneva  and  brandy  to  be  averred 

^  with  sufficient 

being  in  595  casks  of  less  size  than  60  gallons  each,  to  certainty, that 
wit,  four  gallons  each  (the  said  foreign  spirits  not  being  not  within  four 
for  the  use  of  the  seamen  belonging  to  the  said  vessel,  J^^f^  p., 
not  exceeding  two   gallons  for  each  seaman),  700lbs.  ^^I^JWofirf 
weight  of  tea,  and  2039lbs.  weight  of  tobacco,  the  said  *°  ^'^*^^ . 
tobacco  being  in  35  casks  and  25  packets,  each  contain-  Susta. 
ing  less  than  450lb8.  weight,  to  wit,  34lbs.  weight  each, 
not  being  for  the  use  of  the  seamen,  and  the  tea  and 
tobacco  not  having  been  shipped  duly  for  exportation, 
as  merchandise  on  board  the  said  vessel,  from  some  port 
in  Ireland.     The  return  further  stated,  that  the  vessel 
was  liable  to  forfeiture,  and  was  seized,  and  that  the 
prisoner,  Jacobus  J)eyb€%  being  a  subject  of  his  majesty, 

and 
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1821.        and  a  mariner  and  seafaring  man,  was  found  on  board 
""■""^        the  said  vessel  so  beins  lial&le  to  forfeiture,  and  seized. 
Case.        and  was,  by  virtue  of  the  statute  in  that  case  made  and 
provided,  liable  to  be  stopped,  arrested,  and  detamed, 
for  the  cause  aforesaid,  and  being  so  liable,  was  arrested. 
It  then  stated,  that  being  so  arrested,  &c«,  and  liable, 
&p.,  and  being  fit  and  able  to  serve  in  his  majesty's 
naval  service,  he  was  afterwards,  to  wit,  on,  &c.,  carried 
before  A.  B.  and  C.  /)•,  two  of  his  majesty's  justices  of 
the  peace,  &c.,  residing  at  the  port  of  Hafwichj  into 
which  port  of  Harwich  the  vessel  was  then  and  there 
taken  and  carried,  and  upon  due  proof,  as  by  the  sta- 
tutes in  that  case  made  and  provided  is  required,  was 
committed,  to  answer  such  information  as  might  be  pre- 
ferred, and  being  so  committed,  was  impressed,  and  was 
.   for  that  cause  detained. 

I 

Litwes  Serjt.  objected  to  this  return ;  first,  that  it  did 
not  appear,  with  sufficient  distinctness,  that  the  ship  on 
board  of  which  the  prisoner  was  found,  was,  at  the  time, 
within  the  limits  specified  in  the  59  G.  3.  c.  121.  5.  1. 
That  act  provides,  that  if  any  foreign  smuggling  vessel 
or  boat,  in  which  there  shall  be  one  or  more  subjects  of 
his  majesty,  whether  mariners  or  persons  pretending  to 
be  passengers,  shall  be  found  or  discovered  to  have  been 
within  four  leagues  of  that  part  of  the  coast  of  Great 
Britain  which  is  between  the  North  Foreland^  on  the  coast 
o(Kentj  and  Beachy^Head^  on  the  coast  of  5usf€x,  or  with- 
in eight  leagues  of  any  other  part  of  the  coast  of  Great 
Britain  or  Ireland^  having  on  board  any  foreign  brandy, 
&c«,  such  vessel  shall  be  forfeited;  and  every  such 
subject  of  his  m^esty,  who  shall  be  found  on  board 
such  vessel,  shall  be  liable  to  all  the  pains  and  penalties, 

&c 
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&C.  in  like  manner  as  persons  being  subjects  of  his  ma-        1821. 
jesty,  found  on  board  vessels  liable  to  forfeiture,  belong-       ^ 
ing  wholly  or  in  part  to  his  majesty's  subjects,  are  by  the  Cim. 

previous  laws  liable.  Now  it  is  not  stated  that  the  vessel 
was  found  within  four  leagues  of  the  coast  between  the 
North  Foreland  and  Beacty^Head^  and,  for  any  thing 
that  appears  here^  she  might  have  been  within  eight 
leagues  of  that  part  of  the  coast ;  all  that  is  stated  is, 
that  she  was  within  eight  leagues  of  that  part  of  the 
coast  of  Great  Britain  called  Stfffhlk^  to  wit,  within  eight 
leagues  of  Orfordness^  in  the  county  of  Sttffblk.  It  is 
not  clear,  that  there  may  not  be  a  part  of  the  coast 
called  Stiffolkf  between  the  North  Foreland  and  Beachy- 
Head.  And  although  it  is  subsequently  averred,  that  it 
was  within  eight  leagues  of  Or/brdnesSf  in  the  county  of 
Sfjffblky  still  the  Court,  although  they  will  take  judicial 
cognizance  of  the  different  counties  of  the  kingdom, 
cannot  carry  that  so  far  as  to  take  judicial  cognizance 
of  aU  the  different  parts  of  those  counties,  and  their 
local  situation.  Non  constat  but  that  Orfordness  may  be 
some  isolated  part  of  the  county  of  Suffolk^  situated  be- 
tween the  limits  in  question.  He  was  then  proceeding 
to  take  some  other  objections  to  the  return,  but  the 
Court  called  upon  the  other  side. 

Jerois  in  support  of  the  return,  contended,  that  as 
the  Court  would  take  judicial  notice  of  the  different 
counties  ofEnglandj  of  which  Suffolk  was  one,  and  that 
as  this  return  stated  that  the  vessel  was  found  within 
eight  leagues  of  that  part  of  the  coast  of  Great  Britain 
called  Stfffblk,  which  is,  by  the  next  averment,  stated  to 
be  within  eight  leagues  of  a  place  in  that  county,  the 
return  was  quite  sufficient* 

Vol.  IV.  S  Baylby 
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1821.  iJAtLEt  J.   It  is  quitfe  tnie,  thdt  thii  Court  will  take 

r"~^  judicial  notice  of  the  general  division  of  the  kingdom 
Aue.  info  counties,  becau^  they  are  continually  in  the  habit 
bf  diiretthig  their  prod^Ss  to  the  sheriff^  of  those  eouhties, 
mi  becaute  they  ate  nietittotied  in  a  gre&t  T&tiety  of 
ads  of  parliament.  But  still,  t  think,  that  the  ptel^etit 
Return  ts  ihsufflctent.  In  these  cases,  the  gfentcst  Cer- 
tainty is  requisite;  for  the  Court  must  see,  didtinotly, 
thut  the  pkrty  who  is  bfoUght  Up  ts  Jui^tly  depH'ived  bf 
)iia  libeHy.  ^ow  the  act  of  parliament  says,  that  It 
j^arty  tn^iy  be  propefly  detained  in  custody,  if  he  Is 
Ibund  bU  board  a  vessel  within  four  leagues  of  the  coast 
between  tbe  jWbrf A  Pofetdnd  and  Beachy-Hiiti^  or  wlthiii 
eight  leagues  of  aUy  othet  part  of  the  coast  This  re- 
tuM  does  not  follow  the  words  of  the  act  bf  parliatnent, 
but  states,  that  the  vessel  was  discovered,  not  within 
eight  leagues  of  the  coast  of  the  county  of  Suffolk^  bUt 
inthin  eight  leagues  of  a  place  in  a  part  bf  the  cbftst 
Called  Siiffblk.  NoW  t  cannot  say,,  judicially,  that  there 
is  ho  plaCe  on  the  Coast  between  the  !tfbrth  F&rebind 
and  Beachf'Head^  Which  is  Called  Suffolk^  and  therefore, 
if  it  had  stopped  there,  it  seems  to  me,  that  this  retutn 
wbutd  have  been  insufficient.  But  it  is  said,  that  there 
is  an  additional  averment,  stating,  that  the  vessel  Was 
discovered  within  eight  leagues  of  Orfordness^  in  the 
County  bt  Sif^htk.  I  have  before  said^  that  this  Cburt 
will  take  judicial  notice  of  the  general  divisions  of 
counties,  but  that  cannot  be  extended  to  the  pairticular 
parts  of  Counties  and  theif  local  situation.  We  know 
very  well,  that  there  a^e  maUy  parts  of  cbUntles  Sepa- 
rated from  the  genef  ai  body  bf  the  county.  There  ts 
a  part  of  the  county  of  Dt&ham  v/hich  is  situated  to  the 
north  of  Northumberland^  and  so  the  pariiA  otCreyk^i  be- 

longbg 
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longing  to  the  tame  countyi  is  surrounded  by  the  North  1881» 
Riding  of  Yarkskiref  and  there  are  many  other  parts 
of  other  counties  similarly  situated.  The  Court,  there- 
fore^ cannot  judicially  know,  whether  Or/brdnesSf  which 
is  averred  to  be  part  of  the  county  of  Suffblk^  may  not 
be  an  isolated  part  of  it,  situated  on  the  coast  between 
the  North  Foreland  and  Beacky^Headi  and  if  so,  there 
is  nothing  on  this  return  to  shew,  that  the  vessel  was 
discovered  within  the  limits  mentioned  in  the  act  of 
parliament.  The  proper  course  would  have  been,  to 
have  stated,  negatively,  that  the  vessel  was  found  within 
eight  leagues  of  a  part  of  the  coast  of  Great  BritaiHf 
not  between  the  North  Foreland  and  Beachf^Headf  to 
wit,  within  eight  leagues  of  0^;fardness^  in  the  county 
otStjffblL  The  present  return,  however,  is  insufficientf 
and  the  prisoner  must  be  diacharged. 

HoLBOTB  J.  I  am  of  the  same  opinion..  The  pcie* 
sent  objection  will  be  valid,  luiless  the  Coort  are  bound 
by  law  to  take  judicial  notice^  not  only  of  every  countyt 
but  of  the  local  situation  of  every  place  in  anv  coun^; 
and  I  think  that  they  are  not  bound  so  to  do.  I  a§^ 
that  this  allegation,  taken  akogether,  must  be  taken  as 
a  positive  all^tion,  that  the  vessel  was  found  within 
eight  leagues  of  a  part  of  the  county  of  Suffolk.  For, 
though  part  of  this  allegation  is  under  a  videlicet,  it  is, 
nevertheless,  sufficiently  certain.  But  assuming  that  to 
be  so,  still  the  Court  cannot  take  judicial  notice  of  the 
local  situation  of  Orfordness.  The  parish  oi  SwaUawfield^ 
which  b  only  six  miles  distance  from  Readings  in  the 
county  of  Berks^  b  in  the  county  of  Wilis ;  and  if  in  the 
case  of  a  robbery  committed  there,  it  became  necessary 
that  the  fact,  as  to  its  local  situation,  should  appear, 

S  2  it 
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1821,       it  would  be  necessary  to  prove  that  fact  uponthe  trial. 
—"■^       So  here  it  was  necessary  to  have  stated,  that  Orfordness 

Dktbel'i 

Cmcw  was  not  between  the  North  Foreland  and  Beachy-Head  ; 
and  this  not  having  been  done,  I  think  that  this  return 
is  insufficient. 

Best  J.  It  ought  to  be  quite  clear,  in  a  case  like 
the  present,  that  a  party  detaining  a  prisoner,  has  au- 
thority by  law  so  to  do.  It  ought,  therefore,  to  appear, 
on  the  face  of  the  returs,  that  the  case  is  brought  accu- 
rately within  the  provisions  of  the  act  of  parliament ; 
now  that  has  not  been  done  here.  We  ought,  it  is  true, 
to  take  judicial  notice  of  the  counties  of  England^  and  of 
those  which  are  maritime  counties,  as  being  noticed  in 
a  variety  of  acts  of  parliament.  But  we  cannot  do  this, 
with  respect  either  to  the  local  situation  of  the  different 
places  in  each  county,  nor  of  the  distances  of  one  county 
from  another.  It  seems  to  me,  therefore,  that  we  can- 
not  take  notice,  judicially,  either  that  Orfordness  may 
not  be  an  isolated  part  of  the  county  of  Suffolk^  or  even 
if  it  be  part  of  the  body  of  that  county,  that  it  is  not 
within  eight  leagues  of  Beachy^Head.  I  think,  there- 
fore, that  the  objection  ought  to  prevaiL 

The  prisoner  was  discharged,  {a) 

(o)  Abbott  C.  J.  had  left  the  Court. 
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DowsoK  against  Levi.  FOr^'ySib. 

TfEADER  had  obtained  a  rule  to  shew  cause  why  The  proceed- 

^^  iogt  in  en  ecdon 

the  plea  of  bankruptcy,  pleaded  puis  darrein  con-  on  the  beil 
tinuance,  should  not  be  set  aside,  and  the  defendant  beeniU]^ 
restrained  to  the  plea  of  the  general  issue,  and  pay  the  pieadeTto  the 
costs  of  the  application.     It  appeared  from  the  a£Sda-  S^irenwUkT 
vits,  that  in  consequence  of  bail  not  having  been  put  in  «>e,  endmbee- 
and  perfected  in  due  time^  an  assignment  of  the  bail  of  benimiptcj, 

puitderrein 

bond  had  been  taken,  and  an  action  brought  upon  it  cootinuaooe. 
In  consequence,  an  application,  in  the  usual  terms,  had  affideTit  Uiet 
been  made  to  the  Court  to  stay  the  proceedings  in  such  to  tS^theprol 


action :    the  Court,  ordered  the  bail  bond  to  stand  as  a  JJJd^£ti,e 
security,  a  trial  having  been  lost.     The  defendant  after-  ffTc^*'^'**** 
wards  pleaded  the  general  issue,  and  subsequently  put  ^  •■"*•  ^^ 

letter  ptee^  end 

in  a  plea  of  bankruptcy,  puis  darrein  continuance.  rertreined  the 

defendent  to  hie 
pleeof  geoerel 

Milner  shewed  cause,  and  contended  that  the  Court  ground  Uiet 

could  not  interfere^  it  being  a  matter  of  right  on  the  part  "USLmwa^ 

of  the  defendant  to  put  in  the  present  plea ;  and  he  cited  J^l^on  Ae 

Paris  V.  Salkeld.  {a)      As  to  the  former  application  to  ^  J^^ 

the  Court,   that  may  have  been  at  the  instance  of  the  thet  the  defend- 
ent ihould  onlj 

bail,  who  must,  by  the  rule  of  Court,  have  sworn  that  it  qucedon  theT»- 

UditT  of  tiie  oriv 

was  made  without  collusion  with  the  principal.      It  gineldett. 
ought  not,  therefore,  to  bind  the  principal. 

Reader  and  Marriott^  contra,  were  stopped  by  the 
Court. 

(a)  2  WU.  137. 

1$  3  Batlxt 
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1821.  Bayley  J.     When  the  proceedings  were  stayed  upon 

■""■^        the  bail  bond,  it  is  clear  that  the  only  question  which 

DowsoN 

ajMtbui  the  Court  intended  to  permit  the  parties  to  try  was 
whether  the  debt  existed ;  for  otherwise  they  would  not 
have  interfered  so  as  to  relieve  the  bail.  After  this 
application  to  the  fiivour  of  the  Court,  the  principal,  by 
this  plea,  evades  altogether  the  question  as  to  the 
validity  of  the  debt,  and  obtains  relief  by  a  collateral 
circtunstance  which  has  occurred  subsequently.  It  is 
said  that  he  may  have  been  no  party  to  the  former  ap- 
plication. If  there  bad  been  an  affidavit  to  that  effect, 
I  should  have  thought  that  we  were  not  at  liberty  to 
take  the  plea  off  the  file ;  but,  in  that  case,  we  should 
have  relieved  the  plaintiff  by  rescinding  our  former 
order  for  stajring  the  proceedings  upon  the  bail  bond. 
As,  however,  there  is  no  such  offidavit,  the  rule  must  be 
absolute. 

« 

Rule  absolute. 


^SiS^sA,  Andrews  against  Palmer. 

^^^^^*VJ*J?  TPHIS  case,  which  was  an  action  of  assumpsit,  wag 
ctdmotjuu  r^erred  by  order  of  nisi  prius  in  December^  1812; 

ptiu^  andafter 

therelWme^      and  after  the  reference^  but  before  the  making  of  the 

but  before  the 

makiDg  of  the  award,  the  plaintiff  became  buikrupt.  In  January^  1 8 1 3j 
plaint^  became  the  arbitrator  made  his  award,  and  thereby  ordered  the 
Helii'thatthia  ^^^^  ^  "^  entered  for  the  defendant ;  two  days  after 
tionoftiJe«ib-  ^^^^  ^  Commission  of  bankruptcy  issued  against  the 
S^tfT'  *b^  defendant,  who  was  thereupon  adjudged  and  declared  a 
tor  having         bankrupt,     and  all  his  estate   and    effects  were  duly 

awarded  a  vcr-  ^ 

diet  for  the  de-   assk^ued  uudcr  and  by  virtue  of  such  commission.    No 

fendant  had  ^  T  _         "^ 

doQei^  further 
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further  proceedings  were  bad  till  lA^t  Michaelmas  te^m,        1891. 
when  the  defendmt  Uv^ed  hU  costi^  and  ugned  judg* 
ment,  ^x\d  took  oqt  execi^cm  fpr  the  amountt 


Bcyh/  now  moved   for  a  rule  to  shew  cause  \yby 
the  judgment  and  subsequent  proceedings  shoqld  i^t 
be  set  aside^  contending  tb^t  the  assignment  un4pr  the 
commission  having,  by  virtue  pf  the  statutes  of  ban](- 
rupt,  divested  out  of  the  b^^rupt  aU  his  estate  and 
interest  in  the  subject  matter  of  the  reference  from  th^ 
time  of  his  bankruptcy,  and  deprived  him  pf  all  coj^- 
troul  over  any  part  of  his   property,   the  bankrifpti^y 
must,  under  these  circumstances,  have  operated  as  a 
countermand  of  the  submission.     He  cited  Com.  Dig,, , 
tit  Arbitrament^  D.  5.,    where  it  is  laid  down,  that  if 
there  be  a   submission  by  a  feme  sole,   who  marries 
before  an  award  made,  \i  will  be  a  revocation ;    so,  if 
the  woman  and  B.  submit  on  one  part,  and  the  woman 
marries,  it  will  be  a  revo^ona^  to  A  /  and  ]  .Bol*  S3|. 
U  45.    Joth  38£|.  are  cited,  (a)     This  is  a  stronger  case 
than  that  of  a  feme  sole  marrying  after  the  sabmissimit 
for  she  divests  ber^^lf  of  the  ppntroul  over  her  property 
by  her  own  act ;   but  here,  the  proceedings  under  the 
statutes  of  bankrupt  are  in  invitum.    In  TiMU  Pmc^ 
tifCi  879^    6th  editions    there  is  a  case  cited   from 
1  Crompt.  270.,  where  the  G)urt  refused  to  grant  an 
attachment  for  non-payment  of  money  due  on  an  award, 
became  the  defendant  was  a  bankrupt  and  unable  to  pay 
it ;  and  supposing  the  subject  matter  of  the  reference  to 
have  been  the  delivery  of  a  horsey  or  the  assignment  of 
a  termi  the  bankruptcy,  vesting  the  property  in  his 
asiignees,  would  render  it  impossible  for  him  to  have 
4pne  either  th^  one  or  the  otbert 

\a)  See  CharnUy  T.  WmHaniey  and  Wjfs^  5£atf,  266, 

8^  f"^ 
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1891. 


AVDEXWV 


Per  Curiam.  The  bankruptcy  did  not  operate  as  a 
revocation  of  the  submission.  It  would  not  have  put  an 
end  to  the  suit  which  the  bankrupt  had  instituted,  nor 
can  it,  therefore,  put  an  end  to  the  arbitration  founded 
upon  that  suit ;  and  if  he  has  commenced  an  action 
without  having  any  cause  for  it,  the  bankruptcy  neither 
does  nor  ought  to  protect  him  against  the  consequences 
of  it  Here  the  arbitrator  was  of  that  opinion,  and  his 
judgment  is  right.  In  the  case  of  the  feme  sole,  her 
marriage  is  a  revocation ;  for  it  is  in  law  a  civil  death  of 
all  her  rights :   but  bankruptcy  does  not  produce  that 

effect. 

Rule  refused* 


J^ddmofy  5th. 

Wbereahtts- 
bMid,  not  M- 
ptfited  from  hit 
wifty  makes  an 
aUowanoetoher 
fbrtbenipplTof 
henelf  and  &- 
mily  with  ne« 
ccMiriai  during 
hi.  tompan.7 '^ 

trademan,  with 
Botioeof  diisy 
•■ppUaiher 
wrai  goods,  the 
hiMbuid  is  not 
liable  for  the 
debt. 


Holt  against  Brien, 

A  SSUMPSIT  for  goods  sold  and  delivered.  Plea, 
general  issue.  At  the  trial  at  the  last  Spring 
assizes  for  the  county  of  Devon^  before  Wood  B.,  it  ap- 
peared, by  the  plaintiff's  case,  that  the  defendant  was  a 
surgeon  on  board  one  of  his  majesty's  ships  of  war,  an^ 
that  his  wife  and  four  children  lived  at  Plytnouth^  whilst 
he  was  absent  at  sea ;  that  during  that  time,  the  plain- 
tiff who  was  a  butcher,  supplied  the  wife  with  meat, 
to  the  amount  of  15/.  and  upwards.  It  also  appeared,  that 
after  the  defendant  returned,  he  promised  to  pay  the 
bill,  provided  he  was  not  arrested.  For  the  defendant, 
it  appeared  that  he  had  been  arrested  by  the  plaintifl^ 
and  that  before  these  goods  were  supplied  the  plaintiff 
had  been  distinctly  informed  that  he  was  not  to  trust 
the  defendant's  wife  again,  and  that  if   he  did,  the  de 

fendant 
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Hour 

ypAul 


fendant  would  not  pay  the  bill;  he  was  also  informed,        1821, 
that  the  defendant  allowed  his  wife  an  annual  income  of 
100/. ;  that  the  plaintiff  himself  had  said,  that  when  the 
wife  applied  to  him,  she  induced  him  to  trust  her,  by 
promising  to  pay  him  out  of  her  quarterly  allowance.  It 
appeared,  also,  in  evidence^  that  this  allowance  had  been 
punctually  paid.     The  learned  Judge  told  the  jury,  that 
as  there  was  no  proof  of  any  separation  between  the 
defendant  and  his  wife,  nor  any  separate  maintenance 
settled  upon  her  by  deed,  the  defendant  must  be  con- 
sidered as  liable  for  all  debts  contracted  by  his  wife  for 
the  necessary  support  of  herself  and  children ;  and  he 
left  it  to  the  jury  to  say,   first,  whether  the  goods 
in   question   were  necessary,   and,    secondly,   whether 
by  the    subsequent    promise   the  defendant  had   not 
adopted  the  debt.    Under  this  direction,  the  jury  found 
a  verdict   for   the   plaintiff.     A  rule  nisi   for   a   new 
trial,  on  the  ground  of  a  misdirection  on  the  part  of  the 
learned  Judge,  having  been  obtained  in  last  Easter 
term. 

Pell  Seijt.  and  Adam  shewed  cause,  and  contended, 
that  the  learned  Judge's  direction  was  correct.  A  hus- 
band cannot,  by  law,  leave  his  wife  in  a  situation  so  as 
to  be  deprived  of  the  necessaries  of  life;  and  although, 
in  this  case  he  made  her  an  allowance^  yet  it  might 
be  reasonably  left  to  the  jury  to  consider  whether  such 
allowance  was  sufficient  for  the  support  of  the  wife  and 
four  children.  But,  at  all  events,  in  this  case  there  is  a 
subsequent  promise  to  pay  the  bill;  and  although  the 
party  chooses  to  annex  a  condition  to  it,  which  was  not 
complied  witb^   yet^   inasmuch  as  be  had  no  right  to 

annex 


1 89 If       aimex  fuch  i^  condition,  the  DoncompliaQ^  with  it  i^ 
inunateriAU 


Hoiqp 


Ca^df  contra,  was  stopped  by  the  Court. 

Batx«By  J.  It  appears  to  iq^  th^t  this  case  has  not 
beon  properly  left  to  the  jury,  and  that  there  ought  tp 
be  n  new  trial.  If  a  husband  m^kes  no  allowance  to 
bis  wife,  be  gives  to  her  a  general  predit,  and  she  may 
contract  debts,  for  the  necessary  supply  of  herself  wd 
^qiily,  for  which  he  will,  ultimately,  be  liable;  but  th^t 
proceeds  ou  the  ground  thati  in  suqh  a  case,  she  is  to 
be  considered  as  bis  agent  in  cpntractipg  the  debts.  But 
if  he  supplies  ber  with  a  su£&cient  allowauce  fo^r  the 
purpose  pf  paying  for  tbes§  necessary  supplies,  and  the 
tradosu^an  with  whom  she  deals  has  notice  of  it,  wd 
afterwards  trusts  her,  he  does  so  at  bis  own  peril,  and 
will  only  be  entitled  to  recover  by  proving  that,  in 
ftct,  the  allowance  was  not  regularly  supplied.  In  this 
case^  however,  the  learned  Judge  told  the  jury  th^t,  in 
his  opinion,  the  husband  was  liable,  because  there  was 
no  separation  between  him  and  his  wifis,  nor  ^ny  9epa- 
rate  maintenance  secured  to  ber  by  deed.  But  I  think 
that,  in  so  stating  it,  be  did  not  lay  down  the  law  cor^ 
rectly  to  the  jury.  Then,  as  to  the  subsequent  promise^ 
if  the  husband  was  not  originally  liable,  but  w^  con- 
tracting an  obligation  de  novo  with  the  creditor,  the 
letter  must  take  it  on  the  terms  on  which  it  is  o&red 
to  bimp  Here  it  was  a  conditional  promise,  tb^t  l^ 
would  pay  if  he  was  not  arrested,  and  I  think  that  the 
creditor  c^not  reject  this  condition ;  for  the  promise, 
in  this  cas^  lUd,  as  it  seems  to  me^  create  a  new  pbli- 

gation« 


Hov 
Mprfpwr 
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gation.    I  think,  therefore,  that  there  ought  to  be  a        18S1. 
new  triaL 

HoLROTD  J.  I  am  of  the  same  opinion.  If  a  hus- 
band supplies  his  wife  with  money  sufficient  for  the  pur- 
chase of  necessaries,  he  is  not  liable  for  any  debt  con- 
tracted by  her  for  necessaries  to  a  party  who  has  notice 
of  the  allowance.  Here  the  plaintiff  had  express  notice 
of  that  fact,  and  trusted  the  wife  on  her  own  promise* 
to  pay  out  of  her  <]uarterly  allowance;  and  although 
that  was  not  binding,  in  point  of  law,  upon  her,  still 
it  shews,  that  the  credit  was  given  expressly  to  the  wife^ 
in  which  case  the  husband  is  not  liable^  according  to  the 
authority  of  Bentley  ▼•  Griffin  (a),  and  Metcalfe  y. 
Shaw.  (5)  As  to  the  second  point,  if  a  fresh  demand  u 
created  by  a  promise  which  is  conditional,  the  con- 
dition must,  of  course,  be  complied  with.  I  am,  there- 
fore^  of  opinion,  the  verdict  in  this  case  was  wrong. 

Best  J.  The  acknowledgment,  in  this  case,  was  left 
to  the  jury,  as  an  unconditional  acknowledgm^it  by  the 
defendant;  but  I  think  the  learned  Judge  should  not 
have  left  it  to  the  jury  at  all ;  for  as  the  condition  had 
not  been  complied  with,  the  promise  was  altogether  at 
an  end.  Upon  the  other  point,  I  also  entirely  agree 
with  the  rest  of  the  Court  The  ground  upon  which  a 
husband  is  liable  for  debts  contracted  by  his  wife  is 
because  she  is  supposed,  in  contracting  them,  to  act  as 
his  servant  or  agent  But  here  the  allowance  made  to 
her,  the  notice  of  it  given  to  the  plaintiff,  and  his  con- 
duct thereupon,  clearly  shew,  that,  as  to  him,  her 
agency,  in   this  respect,  was  countermanded.    I  am, 

(a)  5  Taunt.  550.  (6)  5  Cam^*  22. 

therefor^ 


as6 


1821. 

Holt 
agamtf 
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therefore,  of  opinion,  that  the  rule  for  a  new  trial 
ought  to  be  absolute. 

Rule  absolute,  (a) 

(a)  Jbbott  C  J.  had  left  the  Court. 


Tuetday, 


A  creditor  of 
an  imoWent 
trader  may,  af- 
ter the  debtor's 
diacfaarge  under 
the  S3  6. 5. 
c  102.,  takeout 
a  commiMibii 
of  bankruptcy 
against  htm; 
and  hii  debt,  al- 
though includ- 
ed in  the  insol- 
Tent  schedule, 
wiU  be  a  suffi- 
cient petition- 
ing creditor's 
debt  at  law  to 
support  the 
conunission. 


JelliSj   Assignee  of  KoutlidgEi   a  Bankrupt, 

against  Mountford. 

A  SSUMPSIT  for  money  had  and  received  to  the  use 
of  James  BoutlidgCj  before  he  became  bankrupt ; 
there  was  also  a  count  for  money  had  and  received  to 
the  use  of  the  plaintiff  as  assignee  of  Boutlidge.  Plea, 
general  issue.  The  cause  was  tried  before  Abbott  C.  J. 
at  the  sittings  after  Trinity  term,  1818.  The  jury 
found  a  verdict  for  the  plaintiff,  damages  12U.  Ss.  Sd* 
subject  to  the  opinion  of  this  Court  on  the  following 
case: 

In  September^  1813,  James  Eoutlidgej  being  a  trader 
within  the  bankrupt  laws,  committed  an  act  of  bank- 
ruptcy. The  defendant,  on  the  2d  November  in  the 
same  year,  knowing  that  ItoiUlidge  was  insolvent  and 
was  then  keeping  out  of  the  way  of  his  creditors,  issued 
a  fieri  facias  against  his  effects,  under  which  they  were 
sold,  and  the  proceeds  of  them,  to  the  amount  of 
121/*  $s.  5d,i  paid  over  to  the  defendant  in  the  course 
of  that  month.  He,  however,  upon  some  of  the  other 
creditors  threatenbg  to  make  RoiUlidge  a  bankrupt, 
agreed  to  bring  that  money  into  the  general  fund  for 
the  benefit  of  the  creditors,  and  to  take  a  deed  of  assign- 
ment of  all  his  estate  and  effects,  which,  accordingly, 
on  the  l^tb^^tA^,  1814|  was  prepared  and  executed  by 
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Moutlidge  to  the  defendant  and  one  Frederick  Nicholson       18S1. 
in  trust  for  themselves  and  such   other    creditors  as        , 

JSLIU 

should,  within  two  calendar  months,  come  in  and  exe>        agmtt 
cute  the  same.     This  deed  was  executed  by  the  defend- 
ant and  some  of  the  other  creditors,  but  not  by  the 
plaintiff,  and  no  evidence  was  given  upon  the  trial  to 
shew  that  the  plaintiff  ever  had  notice  of  the  assignment 
till  after .  the  expiration  of  the  two  months.     On  the 
11th  June^  1815,  JRautlidge^  having  been  arrested  by  one 
Chambers^  a  creditor,  went  to  prison  for  want  of  bail, 
and  after  having  remained  there  above  three  months, 
petitioned  the  court  for  the  relief  of  insolvent  debtors  to 
be  discharged.     He  was,  accordingly,  on  the  19th  Jo- 
nuartfi  1816,  discharged  out  of  custody  by  the  authority 
'  of  that  court,  according  to  the-  provisions  of  53  6.  5. 
c*  lt)2.  and  the  54  G.  3.  c.  23.'   On  that  occasion  he  en- 
tered into  the  recognizance  required  by  the  14th  section 
of  the  latter  act.     In  his  petition  he  stated  that  he  had 
no  property  except  certain  debts  and  effects  made  over 
by  him  (subsequently  to  the  levy  of  2d  November ^  1814, 
but  prior  to  his  imprisonment)  to  the  trustees  named 
in  the  said  deed  of  assignment,  for  the  benefit  of  his 
creditors ;    no  mention,  however,  of  the  said  levy  or 
of  the  money  arising  therefrom,  was  made  in  the  peti- 
tion, or  schedule,  or  in  the  assignment  executed  by  him 
upon  his  discharge  from  .custody  under  the  msolvent 
acts.  .  The  schedule  annexed  to  Boidlidg^s  petition  set 
forth  the  debts,  both  of  the  plaintiff  and  the  defendant, 
and  they  both  had  due  notice  of  the  application  made 
for  his  discharge,    but  neither  of  them,   in  anywise 
interfered  in  it.     Shortly  after  his  discharge  under  the 
insolvent  acts,  the  plaintiff  by  his  attorney,   applied, 
without  success,  to  the  defeodant  and  to  the  defendant's 

attorney 


MmnmoML* 
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1021.       attorney  (then  holding  the  deed  of  assignment)  for  per- 
.  mission  to  sign  the  same.    In  Jufy,  1 81 6|  a  commission 

of  bankrupt  issued  against  Boutlidge  on  the  petition  of 
the  plaintiff,  upon  the  debt  specified  to  be  due  to  him 
in  the  schedule  of  RoidUdg^%  petition,  and  the  plaintiff 
was  i^pointed  assignee  under  that  commission.  This 
action  was  brought  to  recover  the  proceeds  of  the  sale 
under  the  execution  of  the  Sd  November^  181S. 

JVat^  for  the  plaintiC  The  only  question  in  this 
case  isi  whether  there  was  a  good  petitioning  creditor's 
debt  to  support  the  present  commission ;  and  this  will 
depend  on  the  dreumstanoe^  whether  the  debt  of  the 
plaintiff  was  discharged  by  the  proceedings  under  the 
insolvent  debtor's  act  But  the  disdiarge  spoken  of 
throughout  that  aet  is  only  a  discharge  of  the  insdvaU 
from  custody,  but  not  a  dischaige  of  him  firom  the  debts. 
By  the  first  section  of  jS  0»3.  €.  102.,  the  prisoner  is  to 
pray  to  be  discharged  out  of  custody,  and  tohav«  future 
liberty  of  his  person ;  and  by  seaion  ]0«  he  is  to  be  d»- 
cfaarged  from  custody^  and  judgment  is  to  be  en- 
tered up  against  him,  which,  by  order  of  the  Court, 
may  be  executed  against  his  fiiture  effix^ts,  &c.  By 
section  28.,  if  again  arrested,  he  is  to  be  discharged  by 
a  Judge,  on  entering  a  common  ^ppearanc^  Hiese 
diffiMrent  provisions  all  shew  that  the  only  thing  intended 
by*  the  53  Gf^  8.  c  102»  was  to  discharge  the  person  of 
the  insolvent^  but  not  to  extinguish  the  debt  of  the  cre- 
ditor. It  is  true^  that  by  the  S2d  section  a  general  plea 
is  given  by  the  insolvent  against  any  action  brought  fi>r 
any  driit  induded  in  his  schedule^  and  firom  v^cfa  he 
has  been  disdwrged;  but  this  section  does  not  extia- 
guieh  the  debt  itadf.     AU  diat  is  done  by  it  is  to 

change 
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diang^  the  fifttHk^  of  tli6  remedy  from  ftti  action  ibt  the  IMl. 
debt  to  B  proceeding  under  the  Judgment  entered  up  in 
the  insolvent  court*  The  Words  of  the  iniolveAt  ftci  are 
very  different  from  thofte  of  5  0. 2.  tr»  3(K  ••  7.  By  that 
act  it  is  provided,  that  <<  etery  imeh  bankrupt  shall  k|e 
discharged  fh>tn  ^U  debts  due  or  owitig  at  the  time  he 
did  become  bankrupt;"  but  the  03  6.9ft  clU^.  con- 
tains no  such  provision.  It|  hideed,  takei  away  the 
remedy  by  action^  but  leaves  the  debt  not  extinguisiMd. 
Besides,  in  this  caie  the  objection  it  take%  not  by  die 
bankrupt,  but  by  a  third  penon^  who  is  seeking  60  oveN 
tnm  this  commission :  he  eannot  take  adyftntftge  of  eneh 
an  objection.  If  the  insolvent  does  not  plead  fain  di»- 
charge,  he  will  be  liable  for  the  debt ;  and  non  oOMM 
that  he  will  plead  it.  In  Qfumtock  V.  Bivgland  (li)  h 
was  held  that  a  third  person  could  not  ob)eet  that  the 
petitioning  trfeditdr's  debt  hkd  been  blurred  fcpf  die 
statutes  of  limitations;  and  Lord  MMi^ldd  there  Mtid 
that  the  statute  of  limitations  dtd  not  destroy  the  debt, 
but  only  took  away  the  remedy;  and  that^  for  tkat 
reason,  although  the  bankrupt  might  take  the  objeiCtio»i 
no  other  person  could  do  so.  And  in  BMieriike  v. 
BoUman{b)9  the  same  principle  was  recognised.  If  any 
inconvenience  be  folt  by  the  bankrupt,  he  may  op^  to 
the  Lord  Chancellor  to  supersede  the  commisdon. 
This,  therefore,  is  a  good  petitioning  creditor's  debt^  as 
iKgainst  the  defendant  in  the  present  action* 

Lcnoes  Setjt,  tontr^  In  order  to  constitute  a  good 
petitioning  creditor's  debt  it  must  b^  a  legal  debt,  and 
one  which  the  creditor  has  the  poWer  to  enforte  by  a 
legal  remedy.    This  case  must,  therefore,  be  tried  by 

(o)  5  Burr.  2688.  (6)  IT*S*  405. 

that 
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18S1.       that  test    Then,  is  this  debt  of  that  description  ?    By 
the  insolvent  act,  all  the  property  of  the  prisoner  is  first 
Tested  in  the  provisional  assignee  till  another  assignee 
h  chosen :   after  that  has  taken  place,  the  assignee  ap- 
pointed by  the  creditors  takes  it  for  the  purpose  of 
general  distribution.     The  insolvent,  then,  after  being 
discharged  out  of  custody,  pursuant  to  54G.3.r.  23. 
«.  14.,  enters  into  a  recognizance  to  the  king  for  the  full 
amount  of  the  debts  included  in  his  schedule,  which 
recognizance  is  to  be  put  in  force,  if  necessary,  against 
his  future  effects.     Upon  this  recognizance  alone  can  the 
creditors,  who  are  named  in  the  schedule,  afterwards  pro- 
ceed; for  if  any  of  them  choose  to  bring  an  action,  or 
arrest  the  insolvent,  he  may,  by  the  29th  section,  be  dis- 
charged with  costs,  on  entering  a  common  appearance; 
and,  by  the  S2d  section,  he  may  then  plead  his  dis- 
charge in  bar  of  the  debt.      Here,  the  petitioning  cre- 
ditor's debt  is  named  in  the  insolvent's  schedule,  and  he 
was  discharged  generally.     There  is,  therefore,  no  legal 
mode  of  enforcing  payment  of  this  debt.     If  so,  then 
according  to  the  principle  laid  down  as  the  criterion, 
this  cannot  be  a  good  petitioning  creditor's  debt     That 
this  is  the  true  principle  appears  from  the  judgment  of 
Lord  Eldofiy  in  Ex  parte  Dewdney  (a) ;  where  he  says, 
*^  A  commission  of  bankruptcy  is  nothing  more  than  a 
substitution  of  the  authority  of  the  Lord  Chancellor, 
enabling  him  to  work  out  the  payment  of  those  cre- 
ditors, who  could,  by  legal  action  or  equitable  suit,  have 
compelled  payment."      Here  the  petitioning  creditor 
could  not  have  compelled  payment ;  and  Lord  Eldon 
afterwards  adds,  <<  The  Lord  Chancellor,  in  the  distri- 

ff 

bution. 
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bution,  is  to  govern  bimseli^  as  to  legal  debts,  by  tbe        1821. 
rules  of  law,  and  as  to  equitable  debts,  by  the  rules  of       "■• 

JiLUI 

equity,  regarding  the  claim  of  each  creditor  as  a  suit  agmmi 
depending.  That  is  the  general  principle;  and  I  see 
no  reason  for  holding  that  it  is  not  competent  to  the 
bankrupt  to  take  this  objection,  and  if  he  waives  it,  to 
creditors/'  This  seems  to  decide  the  present  case ;  and 
Horslei/s  case,  Mosehf  S7.f  cited  in  Quantock  v.  Eng^ 
land,  is  exactly  in  point  And  though  Lord  Mansfield 
doubted  its  authority,  the  subsequent  judgment  of  Lord 
Eldon  accords  with  that  case.  Cohen  v.  Cunningham  {a) 
is  an  authority  to  shew,  that  a  judgment  creditor,  who 
has  taken  his  debtor  in  execution,  cannot  afterwards 
sue  out  a  commission  of  bankrupt  upon  the  same  debt* 
If  the  regulations  of  the  insolvent  act  and  the  bankrupt 
law  are  inconsistent,  then,  as  both  canhot  operate,  that 
which  has  the  priority  must  prevail.  Unless  that  be  so, 
the  greatest  inconvenience  will  follow.  After  the  insol* 
vent's  assignee  has  received  from  the  debtors,  and  paid 
to  the  creditors,  a  commission  of  bankruptcy  may  issue, 
founded  on  the  three  months'  lying  in  prison ;  and  then 
all  the  debtors  may  be  compelled  to  pay  their  debts  over 
again,  and  the  assignee  will  be  compelfable  to  refund 
the  monies  paid  by  him  to  the  creditors.  Under  such 
circumstances,  no  one  could  be  safe.  And  the  case  of 
the  insolvent  would  also  be  hard ;  for,  by  the  recogni- 
zance, his  future  effects  are  liable;  and  yet  the  commis- 
sion would  sweep  away  all  his  subsequently  acquired 
effects.  These  inconveniences  shew  that  the  Court 
ought  not  to  adopt  such  a  conclusion  as  the  plaintiff 
contends  for  on  the  present  occasion. 

IVestf  in  reply,  was  stopped  by  the  CJourt. 

(a)  8  r.  JR.  ISS 

Vol.  IV,  T  Abbott 


299  CASES  IN  HILARY  TERM 


Jblus 


1821.  Abbott  C.J.     It  appears  to   me,  that  the  suigle 

question  in  the  case  is  this,  — -  was  the  bankrupt,  at  the 

^^tj«y       time  when  the  commission  issued,  indebted  to  the  pe- 
ooyxcMu). 

titioning  creditor  ?    Unquestionably  that  debt,  at  one 

period,  did  exist ;  and  the  only  point  to  be  considered 
is,  whether  by  the  operation  t>f  the  insolvent  debtors'  act, 
it  was  subsequently  extinguished.  For  if  it  was  so  ex- 
tinguished, the  commission  cannot  be  supported ;  but  if 
not,  it  still  remains  a  debt ;  and  we,  sitting  in  a  court  of 
law,  must  pronounce  the  commission  founded  upon  it  to 
be  valid.  lot  the  course  of  the  argument  many  incon- 
veniences have  been  pointed  out  to  us,  with  which 
the  issuing  of  a  commission  of  bankrupt,  in  a  case  I^^e 
the  present,  might  be  attended;  but  we  ought  not  to 
forget  that,  in  all  cases,  it  is  in  the  power  of  the  Lord 
Chancdlor,  by  superseding  the  commission,  to  remedy 
those  inconveniences.  And,  on  the  other  hand,  it  may 
be  observed,  that  there  are  also  many  cases  where,  not* 
withstanding  a  party's  discharge  under  the  insolvent 
debtors'  act,  it  may  be  of  the  utmost  importance^  for  the 
benefit  of  his  creditors,  that  a  commission  of  bankrupt 
should  issue;  for  the  assignee  under  it  has  a  much 
more  extensive  power  of  recovering  the  effects  of  the 
bankrupt  than  is  given  by  the  insolvent  debtors'  act 
All  these  respective  inconveniences  and  advantages 
may  be  presented  to  the  consideration  of  the  Lord 
Chancellor ;  but  we,  in  a  court  of  law,  have  only  the 
power  to  determine  whether  the  petitioning  creditor's 
debt  be  sufficient,  and  not  to  enter  into  the  question, 
whether  a  commission  ought  or  ought  ^  not  to  issue. 
The  proper  course  for  us  to  pursue  is,  therefore,  to  en- 
quire only,  whether  the  insolvent  debtors'  act  contains 
any  provisiooti  which  extinguishes  the  debt  Now,  if 
tibi^  legislature  had  intended  to  extinguish  it,  one  word 

would 


IN  THE  1st  &  29  Years  of  GEORGE  IV.  26S 

would  have  been  sufficient;  but  no  such  word  is  found  in        182U 

the  act  of  parliament.  On  the  contrary,  for  all  purposes 

of  obtaining  relief  and  ultimate  pay  ment,  in  common  with        agamtt 

the  rest  of  the  creditors,  the  debt  is  still  recognized  as 

in  existence.     I  am,  therefore,  of  opinion  that  the  debt 

was  not  extinguished,  and  that  it  was  one  upon  which  a 

commission  of  bankrupt  might  properly  be  founded. 

Bayley  J.  I  am  of  the  same  opinion.  It  seems  to  m^ 
that  the  petitioning  creditor's  debt  was  not  so  far  dis- 
charged, by  the  operation  of  the  insolvent  debtors  act,  as 
to  deprive  him  of  the  right  of  suing  out  a  commission 
founded  upon  it.  At  the  time  when  the  debtor  applied  for 
his  discharge  under  the  act,  it  is  clear  that  the  Plaintiff 
was  at  liberty  to  sue  out  a  commission.  The  debtor  wa9 
afterwards  discharged,  and,  in  his  schedule,  this  debt  of 
the  petitioning  creditor  was  inserted ;  and  therefore,  the 
debtor  would  have  the  benefit  given,  to  which  he  was 
entitled  under  the  insolvent  act.  Now  the  effect  of  that 
act  is  no  more  than  this,  viz.  preventing  the  pec9on 
discharged  from  being  afterwards  kept  in  custody,  for 
any  debt  included  in  his  schedule.  If,  therefore;,  he 
be  arrested,  he  may,  by  5.  29,  be  discharged,  and  the 
creditor  compelled  to  pay  costs.  And  again,  by  s*  32,  the 
creditor  is  deprived  of  any  remedy  for  his  debt  by  action. 
The  act,  however,  is  altogether  silent  as  to  any  other 
remedy,  and  does  not  prohibit  the  suing  forth  of  any 
commission  of  bankrupt.  It  is  to  be  recollected,  that 
an  insolvent  debtor  applies  to  the  Court  for  specific 
relie£  The  consequence  of  his  having  previously  com«> 
mitted  an  act  of  bankruptcy,  may,  it  is  true,  render 
ineffectual  all  that  has  been  done  subsequent  to  his  dis- 
charge.  But  we  must  recollect,  that  at  all  eventS|  it 
is  quite  deary  that  the  discharge  has  no  operation  asf 

T  2  dgaiost 
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1821.       against  creditors  not  named  in  the  schedule.     Any  of 
those  creditors,  therefore,  might  lawfully  sue  out  a  com- 

agamst  mission ;  and  then  the  same  effect  would  take  place,  and  all 
the  property  of  the  insolvent  would  vest  in  the  assignees 
appointed  under  that  commission.  Now,  to  prevent 
this  inconvenience,  which  would  be  still  greater  than 
those  suggested,  it  seems  to  me  that  the  creditors  named 
in  the  schedule  ought  to  have  the  power  of  suing  out  a 
commission ;  for  they  cannot  be  sure  tliat  the  creditors 
not  named  may  not  afterwards  make  their  whole  pro- 
ceedings void.  Besides^  as  my  Lord  Chief  Justice  has 
/  already  pointed  out,  their  remedy  under  the  bankrupt 

laws  is  much  more  extensive  than  under  the  insolvent 
act.  The  circumstances  of  this  case  demonstrate  it ;  for 
this  defence  is  set  up  by  a  person  upon  whom  the  bank- 
rupt laws  have  an  operation,  but  who  cannot  be  reached 
by  the  provisions  of  the  insolvent  act.  Here,  the  pay- 
ment of  the  money  to  the  defendant  was  void  under  the 
,  bankrupt  laws;  and  the  petitioning  creditor  finding  that 
he  cannot  set  it  aside  under  the  insolvent  act,  has  ob- 
tained a  commission,  and  is  seeking  to  distribute  the 
proceeds  amongst  all  the  creditors  of  the  bankrupt.  I 
am,  therefore^  of  opinion  that  the  petitioning  creditor's 
debt  still  existed,  and  that  the  plaintiff  is  entitled  to  our 
judgment. 

HoLROYD  J.  I  am  of  opinion,  that  this  was  still 
a  subsisting  debt  at  the  time  when  the  commission 
issued,  and  that  it  constituted  a  good  petitioning  cre- 
ditor's debt  By  the  10th  section  of  the  53  G.  3.  c.  102. 
on  the  discharge  of  the  debtor  from  custody,  a  judg- 
ment is  to  be  entered  up  against  him  for  the  amount  of 
the  debts  in  his  schedule,  which,  however,  is  not  to  be 
executed,    except  by  order    of  the    insolvent  court. 

Then 


IN  THE  1st  &  2d  Years  of  GEORGE  IV. 


265 


Then  come  the  29th  and  32d  sections,  by  the  fprmer  of 
which  he  is  to  be  discharged,  if  arrested ;  and  by  the 
latter  is  allowed  to  plead  his  discharge  by  the  insolvent 
court,  in  bar  of  any  action  for  a  debt  included  in  his 
schedule.  Undoubtedly  that  section  contains  the  ex-' 
pression  that  he  may  plead  it  in  discharge  of  the  debt* 
But,  taking  the  whole  act  together,  I  thijik  it  does  not 
amount  to  an  extinguishment  of  the  debt ;  because  the 
judgment  spoken  of  in  the  53  G.  3.  c*  102.,  and  the 
recognizance  to  the  king  substituted  for  that  judgm^it 
by  54  G.  3.  c.  23.,  both  remain  in  force  for  the  benefit 
of  the  creditors,  and  cannot  be  satisfied  until  the  debts 
mentioned  in  the  schedule  are  all  discharged.  Al- 
though, therefore,  the  insolvent  debtors'  act  may  be  a 
bar  to  any  action,  yet  the  creditor  is  not  thereby  de- 
prived of  all  legal  remedy.  I  am,  therefore,  of  opinion 
that  this  was  still  an  existing  debt,  sufficient  in  a  court 
of  law  to  support  the  present  commission. 


18S1. 

JiLUS 

agauut 
MoumroiA. 


Best  J.  The  question  here  is,  whether  the  debt  was 
extinguished  by  the  discharge  under  the  insolvent  act. 
I  think  it  is  impossible  that  that  should  be  the  case, 
when  by  the  act  it  is  to  be  kept  alive  for  various  pur- 
poses. The  only  object  of  the  act  was  to  protect  the 
insolvent  debtor,  after  his  discharge,  from  being  arrested 
again  for  the  debt.  The  case  of  Qjuantock  v.  Eng" 
land  (a)  seems  to  me  an  authority  in  point.  In  Ex 
parte  Dewdney  (a),  the  objection  that  the  debt  was 
barred  by  the  statute  of  limitations,  was  taken  by  the 
assignees  acting  for  the  creditors  at  large ;  but  there  is 
no  case  which  can  be  cited  where  such  an  objection  can 
be  taken  by  a  stranger,  which  is  the  Case  here.    I  think| 


(a)  5  Bwrr.  2628.  (6)  15  Fef.  498. 

T  S  '  therefore 
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1821.       therefore,    that  we  otight  to  give   judgment  for  the 


JkLUI 


plaintiff. 


Judgment  for  the  plaintiff. 


TuetdMf, 
February  Gth* 


Acoveriantby 
a  lessor  to  sup- 
ply the  pre- 
mises demised^ 
(irhich  were 
two  houses,) 
with  a  sufficient 
quantity  of 
good  water,  at 
ante  therein 
mentioned  for 
each  house,  u  a 
covenant  that 
runs  with  the 
land,  and  for 
the  breach  of 
which  the  ai* 
•signee  of  the 
lessee  may 
maintain  an  ac- 
tion against  the 
rereraioner* 


JouRDAiN  against  Wilson. 

/^OVENANT  by  the  assignee  of  the  lessee  against 
the  reversioner.  By  the  lease  two  messuages  were 
demised.  The  breach' assigned  was  upon  the  following 
corenant:  ^<  And  the  said  tVilliam  Iivwoodj  the  landlord, 
fer  himself,  his  executors,  &c.  doth  covenant,  promise, 
and  agree  to  and  with  the  said  lessee^  his  exe- 
CQtors,  flee,  to  supply  die  said  two  messuages  or  tene- 
laents  and  premises  with  a  sufficient  quantity  of  good 
water,  at  the  rate  of  three  guineas  per  annum  for  each 
house."  To  this  declaration  there  were  several  pleas,  to 
some  of  which  the  plaintiff  demurred ;  and  the  question 
argued  was,  whedier  this  covenant  ran  with  the  land. 


'Piatt  was  to  have  argued  in  support  of  the  demurrer, 
ind;  the  Court  called  upon 


£.  Ijowesj  contra.  This  covenant  does  not  afiect  the 
land  demised,  for  tSie  lessor  does  not  covenant  to  lay  the 
Wat^  on  by  pipes,  but  merely  to  supply  the  house  with 
w«ter,  and  the  covenant  would  be  satisfied  by  his  carry- 
ing the  water  there  in  buckets.  In  The  Mayor  qfCon- 
gleton  V.  Patthon  [a)  Bayley  J.  says,  <<  In  order  to  bind 
the  assignee^  the  covenant  must  either  affect  the  land  itsdf 
during  the  term,  such  as  those  which  regard  the  mode  of 
occupation,  or  it  must  be  such  as  fer  se^  and  not  merely 

(a)  10  S(m,  13a 

from 
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from  collateral  circumstances^  afibcts  the  value  of  the  land        i  62U 

at  the  end  of  the  term ;"  and  he  afterwards  says,  "where         " 

JooADinIr 
the  value  of  the  reversion  is  only  altered  by  collateral  cir«       jShN^ 

cumstancefi*,  the  covenant  will  not  bind  the  assignee  of 
the  land."  In  Spencer's  case  {a)  it  is  laid  down,  "  If  a 
man  demises  a  house  or  land  for  years,  with  a  stock  or 
sum  or  money,  rendering  rent,  and  the  lessee  covenants 
for  him,  his  executors,  &c.  to  deliver  the  stock  or  sum 
of  money  at  the  end  of  the  term,  yet  the  assignee  shall 
not  be  charged  with  this  covenant ;  for  although  the  rent 
reserved  was  increased  in  respect  of  the  stock  or  sum, 
yet  the  rent  did  not  issue  out  of  the  stock  or  sum,  but 
out  of  the  land  only ;  and  therefore,  as  to  the  stock  or 
sum,  the  covenant  is  personal,  and  shall  not  bind  the 
assignee."  If  the  water,  therefore,  in  this  case  had  been 
like  the  stock,  a  permanent  and  subsisting  chattel,  yet 
the  covenant  would  not  bind  the  assignee^  because  the 
rent  does  not  issue  out  of  it:  and  this  case  is  still 
stronger ;  for  here  there  is  no  rent  in  respect  of  the 
water,  but  a  collateral  sum  reserved.  It  is  dear,  there- 
fore, that  the  assignee  of  the  lessee  would  not  be  bound 
to  pay  for  the  water,  and  it  is  reasonable  that  he  should 
not  take  the  benefit  of  the  covenant  He  also  dted 
CdUison  v.  Lettscm  (6),  and  CoJcer  v.  Gfty.  (c) 

Abbott  C.  J*  By  this  lease  the  lessor  covenants  to 
supply  the  messuages  and  tenements  demised  with  a 
suffident  quantity  of  good  water  at  the  rate  of  three 
guineas  per  annum  for  each  house.  The  le&se  does  not 
spedfically  point  out  the  particular  mode  by  which  the 
water  is  to  be  supplied :  whether  by  pipes,  by  coUectidg 

(a)  5  Coke,  17.  (6)  6  Tauni,  224.  (c)  2  B^s.tPul*  96$. 
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the  water  in  cisterns,  or  by  carrying  it  to  the  premises 
by  buckets ;  but  it  is  quite  clear,  that  the  covenant  can 
not  be  satisfied  unless  a  sufficient  quantity  of  good  water 
is  brought  upon  the  premises  during  the  term.  This  is, 
therefore;,  a  covenant  which  respects  the  premises  de- 
mised and  the  manner  of  enjoyment,  and  I  have  no 
doubt,  therefore,  that  it  is  a  covenant  which  runs  with 
the  land,  and  that  the  assignee  may  sue  the  reversioner 
for  the  breach  of  it 

Judgment  for  the  plainti£ 


j,^^         The  Mayor,  Aldermen,  and  Burgesses  of  the 

J«niary  6tli.  BOTOUgh  of  READING   OgoinSt  ClABKE. 


Sedantioa  in 
aanimpsitf 
charging  that 
daflBncUat  was 
.  indebted  to  the 
plainciff  in  500 
quarte  of  wheat 
tor  tolls,  with- 
out stating  any 
▼aloe,  is  bad 
upon  special 
demorrer. 


npHE  declaration  stated  that  the  defendant  was  in- 
debted to  the  plaintifis  in  diversi  to  wit,  500  quarts 
of  wheat,  500  quarts  of  barley,  500  quarts  of  oats,  500 
quarts  of  tares,  500  quarts  of  beans,  and  500  quarts 
of  peas,  &c.,  due  and  of  right  payable  by  the  defendant 
to  the  plaintiffs,  as  and  for  certain  tolls  of  wheat,  barley, 
oats,  tares,  beans,  and  peas,  before  that  time  brought 
into  the  borough  of  Readings  by  the  said  defendant,  to 
be  sold,  and  being  indebted,  defendant  undertook,  &c. 
To  this  declaration,  the  defendant  demurred,  and  as- 
signed for  cause,  that  although  it  was  alleged  in  the 
declaration,  that  the  defendant  was  indebted  to  the 
plaintiffs  in  divers  quarts  of  wheat,  barley,  oats,  tares, 
beans,  and  peas,  yet  it  was  not  stated,  whether  the  same 
was  of  any  or  what  value  in  lawful  money  of  Great 
Britain^  or  that  the  defendant  was  indebted  to  the  plain- 
tiffs in  any  sum  of  money  whatever. 

Carter^ 
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Carter^  in  support  of  the  demurrer.     Indebitatus  as-        182U 
Bupipsit  will  not  lie  for  goods  and  chattels,  unless   the      m]3^ 
value  be  stated.     Indebitatus   assumpsit  will  only  lie       RKApiNo 
where  debt  lies ;  and  although  in  some  old  cases  it  is       Claeks. 
laid  down,  that  debt  may  be  maintained  for  goods  and 
chattels,  it  must  be  in  the  detinet  only,  and  the  judg- 
ment is  the  same  as  in  detinue*     If  this  form  of  action 
can  be  supported,  how  is  a  defendant  to  pay  money  into 
court  on  a  tender,  or  to  avail  himself  of  a  set-off.    All 
the  precedents  of  declarations  in  debt,  to  recover  foreign 
money,  state  the  value.     In  Ward  v*  Han-is  (a)  the  de- 
claration stated,  that,  in  consideration  that  plaintiff  had 
sold  to  the  defendant  a  certain  horse  of  the  plaintiff  at 
and  for  a  certain  quantity  of  oil,  to  be  delivered  within 
a  certain  time^  which  had  elapsed  before  the  commence- 
ment of  the  suit ;  the  defendant  promised  to  deliver  the 
said  oil  accordingly.  Lord  EMorii  there,  was  of  opinion, 
that  this  declaration  was  bad  for  uncertainty,  even  after 
verdict,  inasmuch  as  neither  the  value  of  the  horse  nor 
the  oil  was  stated,  nor  any  thing  with  respect  to  the 
quantity  or  quality  of  the  oil.     He  says,  **  In  the  case 
of  a  sale  for  money,  as  the  law  implies  that  so  much 
money  shall  be  paid  as  the  article  is  worth,  no  dispute    ' 
can  arise  concerning  the  quality  of  what  is  to  be  received ; 
the  quality  of  money  being  always  the  same.     I  incline, 
therefore,  to  think  it  is  necessary  to  express  value  in  some  t 

manner,  in  such  a  contract  as  this,  where  something 
other  than  money  is  to  be  given  for  a  commodity."  In 
that  case,  indeed,  the  Court  were  of  opinion,  that  the 
objection  was  cured  by  verdict,  but  it  never  was  doubted 
that  the  objection  was  bad  upon  demurrer. 

(a)  i  JBot,  4^  Pul.  S6&. 

Bayly^ 
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'  Bayhfj  contra.  The  reason  for  inserting  the  value 
in  debt  for  corn  or  other  goods,  is,  that  in  that  form  of 
action  the  judgment  is,  to  recover  the  goods  themselves, 
and  if  not,  the  value  of  them.  Paler  y*  Hardyman,  (a) 
In  assumpsit,  however,  damages  only  fer  the  breach 
of  the  contract  are  recoverable;  the  value,  therefore, 
of  the  goods,  which  are  the  subject  of  the  contract, 
is  wholly  immaterial,  the  whole  being  to  be  recovered  in 
damages,  and  the  value  of  the  goods  is  frequently  not 
the  measure  of  the  damages ;  when  it  is,  it  may  be 
proved,  to  ascertain  the  amount  under  the  averment, 
that  plain6£Phas  sustained  damage  to  such  a  value,  at  the 
edd  of  the  declaration.  Where  it  is  not,  as  upon  a  con- 
tract for  the  delivery  of  medicines  to  be  used  in  the  cure 
of  a  horsey  by  reason  of  the  non-delivery  of  which  the 
horse  died,  it  would  be  nugatory  to  state  the  value  of 
the  goods,  which  would  not  ascertain,  at  all,  the  amount 
of  the  damage*  And  so  it  would  be,  upon  a  contract 
to  deliver  20  quarters  of  wheat  at  a  future  day,  without 
any  stipulation  as  to  value.  It  T^ould  be  false  to  say,  that 
defendant  undertook  to  deliver  wheat  of  such  a  valuer 
when  he  undertook  to  deliver  it  absolutely,  without  any 
regard  to  value^  and  was  bound  to  deliver  it  at  the 
dmej  whatever  might  be  its  value.  Neither  of  the  cases 
cited  on  the  other  side  is  in  point,  neither  the  one  nor 
tiie  odier  having  been  decided  upon  the  ground  that  the 
value  was  necessary.  To  determine,  therefore^  tliat  it 
must  be  inserted,  is  not  required  by  the  cases,  and  can 
answar  no  good  end  whatever,  all  the  purposes  of  jus- 
tice being  just  as  well  answered  without  it. 


Per  Curiam.    The  value  here,  is  the  measure  of  the 
damages;  and  thejconstant  practice^  in  such  an  action  as 

I  (a)  Yelv,  71. 

this, 
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this,  has  been,  to  state  th^  value  of  the  goods.    Even  in        1891. 
trover,  and  trespass  for  taking  goods,  the  value  is  always        ' 
stated.     So,  too,  in  the  case  of  debt  for  foreign  money      Rsaboto 
or  for  fines.    Unless,  indeed,  the  article  in  respect  of      cSm 
which  the  party  is  stated  to  be  indebted  be  of  some  value, 
there  is  no  consideration  for  the  subsequent  promise. 
The  objection,  in  this  case^  being  taken  upon  special 
demurrer,  must  prevail,  and,  consequently,  there  must 
be  judgment  for  the  defendant. 

Judgment  for  Defendant. 


The  King  against  The  Bailiffs  and  Corporation  jredne$day, 

of  the  Borough  of  Eye.  -Fe6ni«y  7*. 

Tl  Y  charter  of  the  dW.S.  the  borough  otEye  was  in-  A  bye  hw  of  a 
corporated,  under  the  name  of  the  bailiffs,  burgesses,  rec^L^uLpon 
and  commonalty  of  Eye ;   it  consist^  of  twelve  capital  oAn^^SSuo!^ 
burgesses,  out  of  whom  the  bailiSS  were  chosen,  and  JJ^^^^ 
twenty-four  common  councihnen,  and  an  indefinite  num-  <*^aj»  «<* , , 

"^  Tacanaenhould 

ber  of  freeriien.  The  charter  did  not  point  out  who  were  ^  **^  ^  *• 

iraenieo  inha 

entitled  to  be  admitted  freemen,  but  in  the  8th  Eliz.  the  birios  the  town; 

snd  tnat  e  court 

corporation  made  a  bye  law,  that  as  often  as  any  vacancy  should  be  hold- 
should  happen  by  death  or  otherwise  in  the  number  year,  at  ^^u 
of  the  twelve  capital  burgesses,  the  remainder  should  fo^baUiffito 
elect  others  out  of  the  common  council  of  twenty-four  J^^^^*^^ 
to  fin  such  vacancies ;  and  that  upon  the  happening  of  ***^  ^^J^' 
any  such  vacancies  in  the  number  of  twenty-four  com-  ^*^^  iWdent 

''  ^  therein  for  one 

whole  year : 
Held,  that  this  bye  law  did  not  give  to  every  person  who  had  been  so  resident  for  that 
period,  an  absolute  right  to  be  admitted  to  the  freedom  of  the  borough;  and  the  Court 
refused  a  mandamus  to  th^bailiffii  lo  admit  such  m  penon. 
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1 821.       mon  councilmep,  such  vacancies  were  to  be  filled  by 
"— —       freemen  inhabiting  the  town,  and  who  had  been  resident 

The  KiKo  1    1      11  1        .     n        1 

against  and  dwelling  therein  for  the  space  of  one  year  at  least, 
jEy,.  to  be  elected  by  u  majority  of  the  twenty-four ;  and  that 
once  in  every  quarter  of  a  year,  the  bailiffs  should  bold 
a  great  court,  and  that  at  every  such  court  it  should  be 
lawful  for  the  bailifis  to  admit  to  the  freedom  of  the  town 
such  persons  as  should  be  suitors  for  the  same,  and 
withal  should  be  thought  honest  and  well-disposed  men, 
and  being  such  as  had  been  resident  and  dwelling  within 
the  town  of  Eye  by  the  space  of  one  whole  year  at  the 
least.  The  affidavit  then  stated  that  George  Twtichett 
had  been  resident  and  dwelling  for  the  space  of  one 
whole  year  on  the  27th  October  last,  when  one  of  the 
great  courts  was  held  by  the  bailifis  of  the  town,  and 
that  he  had  attended,  requested  and  demanded  of  the 
bailiffi  to  be  admitted  to  bis  freedom* 

Cooper  now  moved  for  a  mandamus  to  the  defendants 
to  compel  them  to  admit  George  Twitchett  to  his  free- 
dom ;  and  he  contended  that  the  bye  law  was  imperative 
upon  them  to  admit  any  person  qualified  as  therein 
mentioned  to  the  freedom  of  the  borough. 

Abbott  C*  J.  I  am  perfectly  satisfied,  that  this  bye 
law  does  not  give  to  any  person  resident  during  the  time 
therein  mentioned  an  absolute  right  to  be  admitted  to 
Its  freedom.  The  words  are,  <<  that  it  shall  be  lawful 
iox  the  baili£^  &c.  to  admit."  Those  words  clearly  give 
to  the  bailiffs  a  discretionary  power  to  admit  the  persons 
who  have  the  qualifications  therein  mentioned,  but  they 
by  no  means  make  it  imperative  on  them  so  to  do.  I 
think,  therefore^  that  this  rule  should  be  refused. 

Rule  refused* 
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The  King  against  Fowler  and  Sexton.         ^^'^'^''i\ 

jccoruoty  7tli« 


rm^ 


J^^HIS  was   a  writ  of  error,   brought   to  reverse  a  The  record,  in 
judgment  obtained  against   the  defendants  at  the  anheq^^r^ 
quarter  sessions  for  the  county  of  Sussex.     It  appeared  JStinrthffn- 
by  the  record,  that  the  defendants  were  indicted  for  steal-  <^«^"«n^.  pl« 

•^  of  not  guiltjf, 

inpr  oats,  to  which  indictment  they  pleaded  not  iruiltv,  ^^  verdkt  of 

^  ^  -^  *  5        />   guilty  thereon, 

and  put  themselves  upon  the  country.      Upon  this  in-  added,  that,  be- 

cause  it  ap- 

dictraent  they  were  found  guilty.  The  record  then  stated,  peared  to  the 

that  because  it  appeared  to  the  said  justices,  that,  after  after  the  jury 

the  evidence  given  on  the  trial  of  the  said  issue  had  been  of  themhad°°* 

heard,  and  after  the  said  jurors  had  departed  from  the  ^nyi^^"l^d 

court,  in  order  to  consider  of  the  verdict  to  be  by  them  con^^sed  r©. 

^  spcctinghisTer- 

given  thereon,  and  before  the  delivery  of  the  said  verdict  ^'^^^  ^'^^  • 

7^  stranger;  itwaa 

in  court,  one  C.  0.,  a  juror,  did,  without  the  permission  c»  nsidered  that 

the  verdict  was 

of  the  said  justices,  withdraw  and  separate  himself  from  bad,  and  it 

the  rest  of  the  jurors,  and  being  so  separated,  did  hold  quashed,  and  a 

conversation  with  one  J.  C,  the  said  J,  C.  not  being  one  awarded*to^e 

of  the  said  jurors,  of  and  concerning  the  said  trial,  and  ifSeiTpro^*^ 

concerning  the  verdict  then  about  to  be  given  thereon  ;  ^^^^^  ^  •«' 

^  c  '  out  the  appear- 

therefore  it  was  considered,  that  the  verdict  given  in  this  «nceof  thepar- 

°  Ues  at  the  next 

behalf  was  bad  and  erroneous,  and  the  same  was  quashed  sessions,  and  the 

trial  and  con- 
by  the  judgment  of  the  said  justices:  and  it  then  proceeded  vicUon  by  the 

second  jury  * 

as  follows;  "  therefore,  let  a  new  jury  come  before  the  whereupon  all 
justices,  at  the  next  general  quarter  sessions  of  the  peace  premi'Jw'being* 
to  be  holden  at  Chichester^  in  and  for  the  said  county,  to  J^"r^  :^"][ 
try  whether  the  defendants,  or  either  of  them,  are  guilty  ^«Mt^g»^«n» 
of  the  premises  in  the  indictment  charged  upon  them  or  upon  a  writ  of 

"  *^  error  brought, 

not;  because,  as  well  W.  B.  L,y  who  prosecutes  for  our  that  the  judg- 
ment was  right, 
lord  the  king,  as  the  said  defendants,  have  put  themselves 

upon  that  jury :  the  same  day,  &c.,  at  which  last-men* 

tioned 


F0WL»« 
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1821.       tioned  general  quarter  sessions   holden  at  Chichester 
-  aforesaid,  on  &c.,  before  &c.,  justices  of  our  lord  the 

TbeKiKo 

agfdnu  king,  assigned  to  keep  the  peace  in  the  said  county,  also 
to  hear  and  determine  divers  felonies,  &c.  committed  in 
the  county  aforesaid,  come  as  well  the  said  W.  B.  L., 
who  prosecutes  for  our  lord  the  king,  as  the  defendants,  in 
their  proper  persons."  The  record  then  stated  the  con- 
viction of  the  defendants  by  the  second  jury,  whereupon 
all  and  singular  the  premises  being  seen  and  considered, 
judgment  was  given,  &c.  The  errors  assigned  were, 
first,  that  the  justices,  at  the  quarter  sessions  held  at 
Chichester  J  had  no  jurisdiction  to  try  the  offence  charged 
in  the  indictment ;  secondly,  that  the  justices  first  men- 
tioned in  the  record,  had  no  power  or  jurisdiction  to 
quash  the  first  verdict,  and  order  a  new  jury  to  come; 
thirdly,  that  it  did  not  appear  before  what  justices  the 
new  jury  should  come,  or  that  they  were  justices  of  the 
county  of  Sussex;  fourthly,  that  the  new  jury  were 
ordered  to  come,  after  the  benefit  of  clergy  was  allowed ; 
fifthly,  that  there  was  no  bill  of  indictment  preferred 
after  the  first  verdict ;  sixthly,  that  there  was  no  arraign- 
ment after  the  first  verdict 

Norton^  in  support  of  the  writ  of  error.  The  first 
jury  having  pronounced  a  verdict  upon  the  issue  joined, 
the  justices  had  no  power  to  order  a  second  trial ;  for 
that  would  be,  in  effect,  to  grant  a  new  trial  in  a  cri- 
minal case,  which  cannot  be  done;  and  if  the  justices 
had  this  power  in  the  case  of  a  conviction,  they  would 
equally  have  it  in  the  case  of  an  acquittal.  Secondly, 
it  does  not  appear  that  the  new  jury  were  to  come  be- 
fore justices  of  the  county  of  Sussex.  [^Bayley  J.  By 
the  venire,  the  second  jury  is  to  come  before  the  jus- 
tices, 
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tices,  at  the  next  general  quarter  sessions  of  the  peace  182U 
to  be  holden  at  Chichester^  in  and  for  the  said  county.]  tJ*"Z" 
Though  it  is  stated  that  the  jury  should  come  before  againm 
the  justices  at,  &c.,  to  be  hoIden  at,  &c.,  yet  other 
justices  than  those  assigned  for  the  county  of  Sussex 
might  be  present  at  those  sessions ;  and  the  terms  of  the 
record,  in  a  criminal  case,  ought  to  be  construed  strictly. 
It  is  also  stated  upon  the  record,  that  the  prisoners  had 
put  themselves  upon  the  second  jury.  Now  it  does  not 
appear  that  there  was  any  arraignment  before  the 
second  jury;  and,  if  the  record  of  the  first  trial  is  to 
be  considered  as  a  nullity,  then  the  whole  of  it  is  to  be 
deemed  void,  and  a  new  arraignment  and  new  plea 
should  be  taken.  {^Abbott  C.  J.  It  is  expressly  stated^ 
that  they  bad  pleaded  not  guilty,  and  put  themselves 
on  the  country ;  and  having  pleaded  once,  it  was  not 
necessary  for  them  to  plead  de  novo.]  The  judgment 
appears  to  be  given  ^^  on  all  and  singular"  the  pre- 
mises ;  but,  as  one  trial  of  the  two  must  necessarily  be 
irregular,  the  judgment  pronounced  upon  the  whole 
record  must  be  erroneous,  for  it  is  impossible  to  distin- 
guish on  which  verdict  the  judgment  was  fmally  pro* 
nounce4* 

Per  Curiam.  This  judgment  must  be  affirmed.  The 
Court  is  bound  to  pronounce  what  appears  to  them 
upon  the  whole  record  to  be  the  proper  judgment* 
Here,  the  first  verdict  was  either  good  or  bad.  If  it 
were  good,  then  the  second  trial  was  coram  non  judice^ 
and  may  be  considered  as  a  nullity.  If,  on  the  other 
hand,  the  first  verdict  were  bad,  inasmuch  as  the  pri- 
soners had  put  them^lves  upon  the  country,  the  pri- 
soners might  well  be  tried  at  the  next  -  sessions,  and 

the 
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182].       the  second  trial  is  not  to  be  considered  in  the  nature 

j^  j^^j^^     of  a  new  trial,  but  the  first  trial  is  to  be  considered  a 

^««^^        mis-trial,  and  therefore  a  nullity.      In  either  case  the 

rOWLIK* 

judgment  is  right. 

.  Judgment  affirmed. 


Vedn4:sd^.  Thg  KiNG  agoinst  The  Justices  of  Essex. 

Februaiy  7th.  ^ 

By  50  G.  s.  JESSOPP^  on  a  former  daj',  had  obtained  a  rule  calling 

hproYided/  upon,the  defendants  to   shew  cause  why  a  writ  of 

osgri'm/bj^  mandamus  should  not  be  directed  to  them,  commanding 

ll^dCT^thMaict  ^^^  to  enter  continuances,   and  hear  the  appeal  of 

whoihaiieBttf  j^^^   Wright    against  the  conviction  of  a  magistrate 

laoce  to  appear  under  the  50  Geo.  3.  c.  48.  5. 4.,  by  which  John  Wright 

at  the  next  set-  ^  ^  ''    ^  ^ 

lions,  shall  be     was  convicted  in  a  penalty  for  carrying  more  luggage 

at  liberty  to  ap- 

pMl  to  such       tahn  is  allowed  by  the  act.     The  said  John  Wright  had, 

Bessions:  Held,       t^i  •       /»       ^  i  ^        j    •    .. 

that  this  dis-  withm  fourteen  days,  entered  into  a  recognizance,  as 
Slo^^of  any  required  by  the  act,  to  prosecute  his  appeal  against  the 
andOiattf^'  conviction,  and  had  given  notice  of  appeal  lo  the 
party  duly  enter  macristrate:  but  not  to  the  informer.      By  the  practice 

Into  the  recog-  o  '  j  r 

niiance,  the       of  the  sessions  for  the   county  of  Essex,  eight  days* 

sessions  are  *^  a  */ 

bound  to  hear     notice  of  appeal  is  required  to  be  given,  in  all  cases,  by 

the  appeal.  in  i  i  i  .  ■■         i 

the  appellant  to  the  respondent.  It  was  objected  at  the 
sessions,  that  the  practice  not  having  been  complied 
with  in  this  particular,  the  appellant  was  not  entitled  to 
be  heard ;  and  the  sessions  allowed  the  objection,  and 
dismissed  the  appeal.  On  moving  for  the  rule  nisi, 
the  case  of  Rex  v.  The  Justices  of  Kent  {a)  was  relied 
on ;  and  it  was  contended  that  the  entering  into  the 
recognizance  before  the  magistrate,  dispensed  with  the 
necessity  of  giving  notice  of  appeal. 

(a)  SM.S-S. 

Wal/ord 
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Walford  now  shewed  causey  and  contended  that  the        182L 
case  of  Rex  v.  The  Justices  of  Kent  could  not  be  taken       -— 
as  laying  down  a  general  rule,  that  in  all  cases  where        ogamMt 
an  act  of  parliament  directed  a  recognizance  to  be        Essex. 
entered  into   by  a  party  convicted,    as   a    condition 
precedent  to  the  right  of  appealing,  the  giving  notice 
was  dispensed  with;   but  merely  as  proceeding  upon 
the  terms  in  which  the  practice  of  the  sessions  was 
described  in  that  case,  and  upon  the  statute  under  which 
the  appellant  in  that  instance  had    been  convicted. 
The   act  of  parliament  there  referred  to,  gave   the 
party  convicted  twenty-four  hours  to  enter  into  a  recog- 
nizance, at  the  end  of  which  time  it  was  considered  to 
be  the  duty  of  the  informer  to  apply  for  the  penalty ; 
upon  which  application  he  would,  if  a  recognizance  had 
been  entered  into,  be  told  of  that  fact,  and  therefore 
any  other  notice  was  unnecessary.      In  the  present 
instance,  however,  the  party  convicted  had  fourteen 
days  to  enter  into  a  recognizance,  and  therefore  the 
informer  could  not  demand  a  warrant  to  enforce  the 
penalty  until  the  fifteenth.     A  recognizance  might  be 
entered  into,  and  an  appeal  against  the  conviction  be 
allowed  in  that  interval,  behind  the  back  of  the  informer, 
who  could  not,  under  such  circumstances,  be  prepared 
to  support  the  conviction.     If  the  practice  of  the  sessions 
requiring  notice  of  appeal  was  to  be  dispensed  with,  so 
might  the  necessity  of  entering  the  appeal ;  and  so  the 
informer  would  have  no  means  of  knowing  whether  it 
was  intended  to  prosecute  the  appeal  with  effect  or  not, 
but  must  be  put  to  watch  the  proceedings  of  the  Court 
through  the  whole  sessions* 

Vol.  IV.  U  Jcssoj)p 
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IB9U  jMoppy  contra^  was  stopped  by  the  Court 

TlwKnro 
Hfontt  Batley  J.    I  am  of  opinion  that  the  sessions  ought  to 

Tht  J  oitioH  of 

have  heard  this  appeal  Wherever  the  legislature  has 
deemed  a  notice  o(  appeal  to  be  necessary,  they  have  in 
eatress  terms  prescribed  such  notice^  but  here^  by  the 
50  Geo^  8.  cA8.  s,  26.  it  is  expressly  provided,  <^  that  any 
party  aggrieved  by  the  conviction^  who  shall,  within  four- 
teen  days,  enter  into  a  recognizance  to  appear  at  the  neKt 
sessions,  shall  be  at  liberty  to  appeal  at  the  next  general 
quarter  sessions  of  the  peace  to  be  hold^i  for  the  county/' 
The  act  of  parliament,  therefore^  does  not  require  any  ao- 
tioe  of  aj^ieal;  and  inasmuch  as  the  party  convicted  had 
entered  into  a  recognizance  to  prosecute  hi^  appeal  at 
the  next  sessions,  the  informer  must  have  known  that  it 
was  the  intention  of  the  party  convicted  to  appeal,  and 
any  further  notice  was  therefore  unnecessary*  I  think, 
therefore^  that  this  rule  ought  to  be  made  absolute! 

Best  X  concurred. 

Rjile  absolute. 

Abbott  C  J.  and  Holrotd  J.  had  left  the  Court 
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CxvEitAOH  against  Collett.  JFniav, 

JRrinitHyMi. 

I 

DAYLY  shewed  cause  against  a  rule  obtained  by  'Where the i«- 

Moore  for  quashing  the  return  made  by  the  sheriff  latitat  stated 
of  Wilis  to  a  writ  of  latitat    The  return  stated,  that  "^^^^^ 
the  officer  to  whom  the  warrant  was  granted  pnwegded  ^^^^^^^ 
to  an  asylum  for  lunatics,  where  the  defei^dant  was,  JH  ^^  8^  ^* 

•^  '  '  ger,  and  am^ 

order  to  arrest  Um,  and  found  him  insime^  aad  in  a  <*"*<^  torn  the 

retumtf  the 

desperate  and  raving  state^  so  that  he  could  not  be  wrir,  the  Court 

refined  an  at* 

taken  or  removed  without  danger  to  the  life  of  tise  tachment 
officer ;  end  fiirther,  that  he  was  in  nxuik  a  precaviovs  ^^ 
stete  of  health,  that  he  could  not  be  tak^i  Gt  resiofed 
without  endangering  his  own  life ;  but  omitted  to  itate 
that  he  continued  so  till  the  return  of  the  writ,  which 
the  Court  noticed  on  reading  the  return,  and  said  that 
it  was  certainly  bad  on  this  account,  for  which  reason 
the  rule  was  made  absolute.  Upon  this,  B^^  sug- 
gested that  the  return  might  be  amended;  but  tha^  in 
the  mean  time,  a  rule  for  an  attachment  might  be 
moved  for,  which  would  be  absolute  in  the  first  ill- 
stance,  and  he  should  have  no  opportunity  of  shewing 
cause  against  it,  which  would  be  a  case  of  great  hard- 
ship upon  the  sheriff,  who  considered  himself  to  have  a 
good  answer. 

The  Court  then  said,  that  they  would  permit  him  to 
produce^  on  a  future  day,  an  amended  return,  verified 
by  affidavit,  when  they  would  determine  whether  it  was 
sufficient;  and  that  he  should  be  heard  at  the  same  time 
against  the  attachment,  if  moved  for* 

U  8  On 
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162L  On  this  day,  Bayly  produced  an  amended  return, 

_  stating  that  the  defendant  was,  on  the  1 3th  day  oijune 

ogainst  Isstf  the  day  before  the  return  of  the  writ,  when 
the  officer  came  to  arrest  him  in  the  lunatic  asylum, 
insane  and  in  a  desperate  and  raving  state,  so  that  he 
could-  not  be  taken  or  removed  without  danger  to  the 
life  of  the  officer,  dnd  in  so  bad  a  state  of  health,  that 
he  could  not  be  taken  or  removed  without  endangering 
his  own  life ;  and  that  he  remained  and  continued  there 
so  insane,  and  in  such  a  bad  state  of  healtb,  that  he 
could  not  be  taken  or  removed,  without  endangering  his 
liie^  from  thence^  until  the  return  of  the  writ«  This 
was  verified  by  the  affidavit  of  the  attending  physician, 
who  further  stated  that  he  continued  so  till  about  the 
ead  o{  December. 

Moore  then  moved  for  an  attachment,  statuig  that  ft 
commission  of  bankrupt  had  been  since  issued  against 
the  defendant,  under  which  he  bad  been  declared  a 
bankrupt,  and  had  attended  the  meetings  of  the  com- 
missioners, and  answered  rationally  all  the  questions 
that  had  been  proposed  to  him ;  but 

The  Couit  said,  that  being  in  possession  of  the  fact^ 
they  should  not  interfere  by  attachment,  but  leave  him 
to  his  remedy  by  action,  if  he  thought  he  could  make 
any  thing  of  it ;  and  they  peripitted  the  amended 
return  to  be  filed. 
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Barbeb,  against  Gamson,  Friday, 

February  9A. 

IVfARRYAT^   in  last  Michaelmas  term,   obtained  a  Where p«rt of 

111  •  ^*  coinider* 

rule  to  shew  cause  why  the  judgment  in  this  case  ation  money  for 
should  not  be  vacated,  and  the  grant  of  an  annuity,  bemd^^ted 
dated  S?5th  May,  1819,   and  the  deeds  secpring   the  IL*SJSS?.*^ 
same,  delivered  up  to  be  cancelled ;  and  why  the  same,  |2n?'  **^ 
together  with  the  warrant  of  attorney  upon  which  the  ©f'^'ithe 
said  judgment  is  founded,  should  not  be  declared  null  gnmtad,  ihooid 

.T  becompleeed; 

and  void,  on  several  grounds.    It  appeared,  from  the  but  it  a{>pe«ed 
affidavits,  that  the  defendant,  in  March,  1819,  was  de-  depodtedhi^ 
sirous  of  raising  2500/.,    by  way  of  annuity,  to  be  oTerto£^^^ 
charged  on  certain  leasehold  premises,  which,  at  that  SStSielifter 
time,  were  of  about  the  value  of  1200/.    At  the  time  of  t^ni^'tm 
applying  for  the  loan,  he  stated  it  to  be  his  intention,  to  T"  "®  ^*  "* 
employ  part  of  the  sum  advanced  in  building  houses  ^*  ^^^'^^  '^ 
upon  the  leasehold  premises,  which,  when  completed,  aside  tbaanniu- 
would  make  them  fully  worth  2500/.,  and  before  the  gixmad  thet  the 
money  was  advanced,  he  offered  to  the  attorney  for  the  ^^IITby'ti^ 
plaintiff,  that,  as  the  premises  in  their  then  stat^  were  ^^'^  %lmi 
not  a  sufficient  security,  part  of  the  money  to  be  ad-  SfltAk*"^  * 
vanced  should  be  deposited  in  his  hands,  to  be  called  not  the  ewe  of 

^  afnuduleotre- 

for  from  time  to  time,  according  as  it  might  appear,  tainer  oontem- 
under  the  certificate  of  the  defendant's  surveyor,  that      Held,alM^ 

•  that  in  the  me- 

improvements  to  that  amount  had  been  made.     This  morialof  an 
was  assented  to,  and  on  the  25th  May,  1819,  the  day  ^gUI^ai., 
on  which  the  consideration-money  was  paid,   the  de-  !!j?J^°!!^^^ 
fendant,  in  the  presence  of  his  own  attorney,  deposited  ST^JT^^*' 
700/.  for  this  purpose  in  the  hands  of  the  plaintiff's  ^  ^\  •®-»  ^^ , 

*      ^  ^  (naming  them), 

without  stating 
their  description  by  residence  or  otherwise,  or  adding  that  the  annuity  was  granted 
for  their  joint  lives  or  the  life  of  the  sunrivor,  or  for  a  term  of  yean  determinable  on  those 
lives :  Held,  also,  that  in  the  memorial  of  a  warrant  of  attorney  to  confess  judgment,  as  a 
collateral  security  for  an  annuity,  it  ia  not  neoetsary  to  state  for  what  penal  sum  it  autho- 
l^ses  a  confession  of  judgment. 

U  3  attomeyi 
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1821.  attorney,  who  then  signed  the  following  memorandum  : 
j^^^j^  "  Mr.  Gamson  has  placed  in  my  hands  YOO/.,  which 
^5**"*  sum,  or  so  much  thereof  as  may  be  necessary,  is  to  be 
applied  in  erecting  and  finishing  in  a  workmanlike 
manner,  18  messuages  upon  ground  at  QueerCs  Head 
WdUcj  Hoxtoriy  (which  with  other  premises  were  assigned 
as  a  security  for  an  annuity  of  250/.)  to  be  drawn  from 
time  to  time,  as  wanted,  under  the  order  of  Mr.  G.*s  sur- 
veyor, and  the  balance,  if  any,  to  be  returned  to  Mr.  G.'' 
The  whole  of  the  money  was  accordingly  advanced  to 
defendant  from  time  to  time,  with  the  exception  of  one 
sum,  which  was  due  from  the  defendant  to  the  plaintiflTs 
attorney  for  the  expenses  of  the  deed.  The  last  of 
these  payments  was  made  on  the  2d  August^  1819.  It 
was  sworn,  by  the  plaintiff's  attorney,  that  the  700/1 
had  been  placed  in  a  drawer  in  his  office^  and  that 
neither  directly  nor  indirectly  had  any  profit  arisen 
therefirom,  either  to  himself  or  the  plaintiff.  The  ob« 
jections  to  the  annuity  were,  first,  that  this  sum  of  700/. 
had  been  retained  contrary  to  the  provisions  of  53  6.  8. 
c.  141.  5.  6. ;  secondly,  that  the  memorial  stated,  that 
the  annuity  was  granted  for  the  lives  of  four  persons 
named,  whereas  the  deed  stated  it  to  be  for  99  years, 
determinable  on  lives ;  thirdly,  that  the  descriptions  of 
die  cestui  que  vies  were  not  stated,  nor  whether  the  an-* 
xiuity  was  for  their  joint  lives,  or  that  of  the  survivor ; 
and  lastly,  that  the  memorial  did  not  mention  for  what 
peHal  sum  the  warrant  of  attorney  authorised  a  con- 
fession of  judgment. 

Scarlett^  Tindaly  and  E.  Alderson  shewed  causey  and 
were  desired  by  the  Court  to  confine  themselves  to 
tlie  first  objection.  Tbis  was  not  a  retainer  within 
the  act,  for  the  tme  constmctioq  of  the  statute  is  eon* 
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fined  to  cases  where  fraud  has  existed.      The  word  1821. 
'^  practices,"  found  in  the  section,  shews  this;  and  the  ' 

pretences  which  are  named,  are  aU  those  whidi  are  of  a  agaUui 


fraudulent  nature^  and  where  the  money  retained^is 
never  ultimately  paid  to  the  grantor  of  the  annui^. 
This  is  only  a  temporary  retainer,  and  all  fraud  is  ne- 
gatived  by  the  affidavits.     Nor  is  it  a  retainer  for  the 
plaintifiTs  advantage ;  for  it  only  increased  the  value  of 
the  security,  which,  correctly  speaking,  is  only  an  ad«* 
vantage  to  the  defendant.    And  they  cited  Ex  parU 
Mackenzie  (a)  and  (hare  v.  Qihtett  (i),  on  this  part  of 
the  case.    Besides,  at  all  events,  it  is  not  imperative  on 
the  Court  to  set  aside  the  deeds,  but  they  have  a  dis- 
cretion on  the  subject ;    Cook  v.  Power  (c).    And  in 
Berry  v*  Bentley  {d)f  Poole  v.  Caianes  {e)f  and  Drake  v. 
Sogers  {/)f  the  Court  there  exercised  a  discretion,  by 
only  setting  aside  the  annui^  upon  certain  terms.  Hera^ 
the  whole  transaction  being  fiiir,  and  the  Gmrt  having 
a  discretion  on  the  subgeGt,  the  rule  ought  to  be  dis« 
charged^ 

Manyatf  Derman^  and  MarrioU^  contrd.  This  is  an 
attempt  to  evade  the  provisions  of  a  most  salutary  act 
of  parliament,  made  for  the  protection  of  needy  per- 
sonsi  who)  otherwise^  may  be,  from  necessity,  compelled 
to  accede  to  any  terms,  however  unreasonable.  It 
enaotS)  that  if  the  consideration-money,  or  any  part  of 
i^  be  retained,  on  pretence  of  answering  the  fiiture 
payments  oi  the  annui^,  or  on  any  other  pretence, 

(a)  4  TaufU.  923.  (6)  4  Easi,  85. 

(c)  1  Tauni.  372.  (d)  6  T.  JL  €90. 

(e)  6r.J{.58S.  {/)  i  Brod.i Sing.  19.       -' 

y  4  that 
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1821  •       that  it  shall  be  lawful  for  the  Court  to  order  the  deeds 
■"""""       to  be  delivered  up  to  be  cancelled.  &c.     Now  the  words 

Barbia  . 

againtt  are  very  general,  and  include  the  present  case.  If  this 
be  not  a  retainer  within  the  statute,  because  a  part 
only  has  been  for  a  time  retained,  then  it  would  not 
be  within  it,  if  all  the  consideration-money  were  kept, 
and  for  any  longer  period.  There  is  no  difference,  in 
principle,  between  the  two  cases  suggested.  Here,  too, 
it  is  retained  in  consequence  of  a  previous  agreement ; 
and  it  is  for  the  benefit  of  the  grantee,  whose  security  is 
increased  in  value,  and  to  the  detriment  of  the  grantor, 
who  loses  the  intermediate  advantage  to  be  derived  from 
the  use  of  the  money.  The  first  objection,  therefore,  is 
clearly  within  the  statute.  As  to  the  second,  the  me« 
morial  ought  to  have  stated,  according  to  the  fact,  that 
the  annuity  was  for  a  term  of  years,  determinable  on 
lives ;  for,  otherwise^  it  gives  incorrect  information  to 
the  grantor,  for  whose  protection  it  is  required.  And 
a  similar  observation  applies  to  the  third  objection. 
The  Inst  objection  is  founded  on  the  schedule  of  the 
memorial  given  by  the  act;  for  there  it  is  stated,  in  the 
colunm  headed  *^  Nature  of  Instrument,"  **  Indentures 
of  lease  and  release.  Bond,  in  penalty  of  1200L 
Warrant  of  attorney,  to  confess  judgment  on  same 
bond."  So  that  there,  by  reference  to  the  bond,  it  is 
easy  to  ascertain  the  penal  sum  for  which  judgment  is 
to  l)e  confessed.  But  here  there  was  no  bond;  and, 
therefore,  the  warrant  of  attorney  standing  alone,  the 
sum  for  which  it  authorised  a  confession  of  judgment 
ought  to  have  been  added. 

Batley  J.    I  am  of  opinion  that  in  this  case  the 
rule  ought  to  be  discharged.     As  to  the  objection  which 

has 
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bos  been  made,  that  the  annuity  was  m  fact  granted  for  18Si« 
a  term  of  years  determinable  on  lives,  and  yet  that  the  " 
memorial  only  states  the  grant  to  be  for  the  lives  of  four  agamu 
persons  therein  named,  it  is  sufficient  to  say  that  in 
the  53  G.  3.  c.  141.  s.  2.  the  schedule  there  given,  accord- 
ing to  which  the  memorial  is  to  be  drawn  up,  contains  a 
column  headed  thus  ^^  Person  or  persons  for  whose  life 
or  lives  the  annuity  or  rent-charge  is  granted."  It  does 
not,  therefore,  mention  any  thing  respecting  a  term  of 
years ;  and  it  is  quite  sufficient  that  the  act  has  been 
literally  complied  with.  The  same  answer  may  be  given 
to  the  second  objection,  that  no  description  of  the  cestui 
que  vies  by  residence  or  otherwise  is  stated  in  the  memo« 
rial,  nor  whether  the  annuity  be  granted  for  their  joint 
lives  or  the  life  of  the  survivor :  for  no  description  is  re* 
quired  by  the  schedule  and  where  such  description  is  to 
be  given,  as  in  the  case  of  the  witnesses  to  the  deed,  it  is 
specifically  mentioned.  The  third  objection  is,  that  the 
memorial  does  not  mention  the  penalty  contained  in  the 
warrant  of  attorney  for  which  judgment  is  to  be  entered  up; 
but  that  id  not  necessaiy,  for  that  also  is  not  mentioned 
in  the  schedule,  and  there  is  no  reason  why  it  should  be 
done,  inasmuch  as  the  fifth  section  of  the  act  gives. to 
the  party  a  power  of  obtaining  copies  of  all  such  deeds 
or  instruments,  and  he  may^  therefore,  easily  obtain  all 
the  requisite  information.  The  material  question,  bow- 
ever,  is,  whether  the  sum  of  700/.  was  retained  so  as  to 
bring  the  case  within  the  provision  of  the  6th  section  of 
5S  G.  3.  c.  141. ;  and  if  so,  whether  this  Court  is  bound, 
on  that  ground,  to  set  aside  the  annuity.  Now  I  am  of 
opinion  that  the  words  of  the  6th  section  give  to  this 
Court  a  discretionary  power  in  such  cases  as  the  present. 
The  words  are  ^^  that  if  the  consideration,  or  any  part 

of 
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ci  it,  shall  be  returned  to  the  grantee,  or  any  of  the 
notes  in  which  it  is  paid  be  cancelled,  or  if  it  be  ex- 
pressed to  be  pud  in  money,  but  be  paid  in  goods,  or 
if  any  part  be  retained  on  pretence  of  answering  the 
future  payments  of  the  annuity,  or  any  other  pretence, 
and  if  it  shall  appear  to  the  Court,  that  such  practices 
as  aforesaid  or  any  of  them  have  been  used,  it  shall  and 
may  be  lawful  for  the  Court  to  order  every  deed,  &c  to 
be  cancelled,  8co.''     Now  it  seems  to  me^  that  these 
words  import,  upon  the  face  of  them,  to  refer  to  cases 
where  improper  practices  exist,  and  that  they  give  to 
the  Court  a  discretionary  power  to  examine  whether  any 
unfiur  advantage  has  be»  taken  of  the  grantor,  and  if 
so,  either  to  set  aside  altogether  the  annuity,  or  to  im« 
poae  such  terms  as  the  justice  of  the  case  may  require. 
The  words  are  only,  that  **  it  shall  and  may  be  lawful," 
and  it  is  not  added  that  the  Court  are  required  to  order 
the  deeds  to  be  cancelled.    Besides,  this  section  is  a 
transcript  of  the  17  6.  8.  c*  2S^  s.  4.,  and  ypon  that 
clause  the  case  of  Cook  v.  Pcmer  (a)  is  an  authority  in 
point   And  the  cases  of  jB^rry  v«  B^it/2^  (i),  Poofe  V*  Cb- 
banei  (c),  and  Drake  v.  Rogers  ((2),  are  adso  authorities  to 
diew,  that  the  power  of  the  Court  is  discretionary ;  for 
the  Court  could  have  had  no  authority  to  impose  terms 
in  these  cases,  if  it  bad  been  imperative  upon  them  to 
order  the  deeds  to  be  cancelled.    Then,  if  this  be  a  dis- 
cretionary power,  we  ought  to  look  at  the  circumstances 
disolosed  by  these  affidavits,  and  in  that  case  it  seems  to 
me  that  there  is  no  ground  for  setting  aside  the  annuity. 
The  proposal  here  came  from  the  grantor  himselfi  and 


(a)  1  TVmitf.  37S. 
(c)  8r.ll.3S8. 


(6)  6  T.R.  €90. 

(0  2:Brod.tBing,  19. 


no 


♦  v.-  • 
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no  advantage  has  been  derived  to  the  grantee,  exeept  1 821  • 
incidentally  by  the  increased  vaUie  of  the  premises  upon  ■— "" 
the  security  of  which  the  money  was  lent.  Here,  too,  agahut 
^U  the  money  was  paid  over  within  three  months  after 
the  granting  of  the  annuity.  Upon  the  whole,  as  it 
seems  to  me^  the  proper  course  will  be,  to  discharge  the 
present  rule,  upon  the  terms,  that  no  annuity-interest 
shall  be  charged  upon  this  sum  of  700/.  except  from 
the  period  when  it  was  finally  paid. 

HoLRpYD  J.  As  to  the  first  three  objections,  I 
think  it  unnecessary  to  add  any  thing  to  what  has  fallen 
from  my  Brother  Barley.  On  the  last  objection,  also,  I 
entirely  concur  with  him,  in  thinking  that  the  6th  clause 
of  the  53  G.  3.  r.  141.  gives  to  the  Court  a  discretionary 
power,  and  that  it  is  not  compulsory  upon  them ;  and  I 
think  this  woidd  be  the  more  necessary  if,  as  it  has  been 
argued,  the  clause  had  applied  to  cases  where  the  re- 
tainer was  unaccompanied  by  any  circumstances  of  a 
fraudulent  nature.  But  I  think  the  words  <<  pretence*' 
and  **  practices,"  used  in  this  section,  imply  something  of 
an  improper  description,  against  which  this  section, 
which  is  penal  in  its  consequences,  was  intended  to  pro- 
vide ;  and  in  this  view  of  the  case,  I  agree  with  what  fell 
firom  Lord  Chief  Justice  Mansfield  in  the  case  of  Cook  v. 
Power.  Now,  in  a  proceeding  on  a  penal  clause  it  ought 
clearly  to  appear  that  the  practices  have  been  such  as 
clearly  to  shew,  on  the  part  of  the  grantee  or  his  agent^ 
some  misconduct  which  has  been  prejudicial  to  the 
grantor.  There  is  nothing  of  that  sort  disclosed  in 
the  present  affidavits.  The  only  object  of  the  retain- 
ing the  money  was  to  insure  the  laying  it  out  as  the 
grantor  proposed,  vi2«  in  the  building  of  the  houses  in 

^uestlont 
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1831. 

Bakua 

againU 
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question.  Tbisi  then,  was  a  direct  benefit  to  the 
grantor,  the  value  of  whose  premises  was  increased  by 
the  money  so  laid  out ;  but  the  grantee  derived  no  other 
advantage  than  collaterally  by  the  improvement  of  his 
security.  I|  therefore,  entirely  agree  with  my  Brother 
Bcytey^  that  this  rule  should  be  discharged,  and  upon 
the  terms  suggested  by  him. 

Rule  discharged  accordingly,  {a) 

a 

(a)  Abbott  C.  J.  and  Best  J.  bad  left  the  Court  before  the  argument  had 
been  concluded. 


Ftbmarif  lOth. 


Kenwoethy  against  Peppiat. 


A^mritretom-     T\EHANY  had    obtained  a  rule    calling    on   the 

able  on  a  diea       J  J  ^ 

mm  it  aitoga-  plaintiff  to  shew  cause  why  the  alias  bill  of  Middle^ 

ther  void,  and 

cannot  be         sex^  under  which  defendant  had  been  arrested,  and  was 
Court  then  in  custody,  should  not  be  set  aside  with  costs  for 

irregularity,  and  the  defendant  discharged  out  of  the 
custody  of  the  sheriff,  on  the  ground  that  the  writ  was 
made  returnable  on  Friday  next  after  fifteai  days  of 
St  Hilary^  which  fell  on  the  2d  of  February^  the  Purifi- 
cation.' ParkCi  in  the  mean  time,  obtained  a  rule  calling 
on  the  defendant  to  shew  cause  why  the  writ  should 
not  be  amended ;  and  both  rules  were  directed  to 
be  brought  on  together. 


Parke  now  shewed  cause  against  the  first  rule,  and 
supported  his  own,  and  cited  two  MS.  cases  from 
1  Tiddy  162.  (6th  ed.)  Bourchier  v.  WittUj  1  if. 
^/.291.    Davis  y.Owen^  IJS.^-P.  342, 

But 
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But  the  Court  said,  the  writ  being  made  returnable  1821. 
on  a  dies  non^  was  altogether  void;  and  was  distin- 
guishable  from  the  cases  of  amendment  of  the  party's  agoima 
name,  where  as  a  writ  it  was  good,  though  not  appli^ 
cable  to  the  particular  case.  The  amendment  prayed 
for  would  be  making  a  new  writ ;  and  they  discharged 
the  rule  for  the  amendment,  and  made  absolute  the  rule 
for  setting  aside  the  writ  and  discharging  defendant 
from  custody,  upon  his  undertaking  not  to  bring  an 
action  for  false  imprisonment  {a) 

JSai^  J.  hid  lAft  the  CouHi 


(o)    See  BeuhdL  t.  Prettont  5  Sast,  29U     Inwian  T.  Suith,   3  N. 
JRep,  133.  .  Waiker  t.  ffawhy,  1  J^arth.  {^99. 


The  King  against  The  Justices  of  LANCASHittE.  Saturdaj^, 

JFeOfUOTjf  lOui* 

nARKE  had  obtained,  on  the  last  day  of  last  Afi-  lii«  notice  re- 
chaelmas  term,  a  rule  nisi  for  a  writ  of  certiorari,  to  ij  a  2.  c.  i& 
remove  certain  orders  of  magistrates  of  the  county  of  [jig  ^  ^^^^  ^ 
Lancaster  J  made  for  the  repayment  by  the  treasurer  of  J^^JS^inui?^" 
that  county,  to  different  high  constables,   of  several  Jj^t^^^* 
large  sums  of  money  from  the  county  rate,  for  their  ^J*«  V^^ 
reasonable  and  extraordmary  expences  incurred  in  the  wriu 
execution  of  their  duty  in  different  cases  of  riot  and 
tumult.     The  individual,  at  whose  instance  the  writs  of 
certiorari  were  applied  for,  made  an  affidavit  in  support 
of  the  rule ;  but  the  notices  to  the  magistrates  of  the  in- 
tention to  apply  for  the  writ,  contained  no  mention  of 
his  name,  and  were  all  signed  <<  Ixice^  Miller^  and  Lace^ 
attomies." 

The 
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1821.  His  SoUciior^Generalf  with  whom  were  Baine  and 

Siarkie^  shewed  cause,  and  objected,  that  the  notices 

a^amd       Were  insufficient.     By  the   IS  G.  2.  c*  18.  ^.  5»   it  i^ 

^{Im  Jmdces  of 

i.4ynA«»ym».  enacted)  that  no  certiorari  shall  be  granted,  unless  it  be 
duly  proved  upon  oath,  that  the  party  or  parties  suing 
forth  the  same,  have  given  six  days  notice  in  writing  to 
the  justices,  to  the  end  that  they  may  shew  cause  against 
the  issuing  the  certiorari ;  and,  by  5  6. 2.  c.  il>^  no  cer- 
tiorari is  to  be  allowed,  unless  the  party  prosecuting  it, 
before  the  allowance,  enter  into  a  recognizance  for  the 
prosecution  of  the  writ  without  delay,  and  the  payment 
of  costs  if  he  &il.  Here  it  does  not  appear,  by  the 
notice,  who  the  party  suing  out  the  writ  is ;  it  is  signed 
by  the  attomies^  but  they  do  not  add  for  whom  they 
appear,  and,  for  any  thing  that  the  Court  can  know,  the 
party  suing  out  the  writ  may  be  a  mere  stranger,  who 
has  not  a  right  to  interfere  upon  this  occasion ;  and  it  is 
most  important,  that  the  justices  should  know  this,  be- 
cause he  is  to  be  the  party  who  is  to  enter  into  the  re- 
cognizance, and  to  be  ultimately  responsible  to  them  for 
costs, 

Parke^  contra.  The  object  of  the  IS  G.  2.  c.  18. 
$.  5.  was  merely  to  require  the  six  days'  notice^  in 
order  to  enable  the  justices  to  appear,  that  they 
might  shew  cause :  and  here  that  object  has  been  ob- 
tained, for  the  parties  have  appeared ;  as  to  the  recog- 
nizance, it  is  only  requisite  that  it  should  be  entered 
into  before  the  allowance  of  the  certiorari,  which  may 
still  be  done.  It  is  quite  clear  that  the  magistrates  who 
made  the  order,  must  know  who  is  the  party  suing  out 
the  writ,  because  he  has  made  an  affidavit  in  support  of 
the  rule. 

Per 
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Per  Curianu     The  notice  should  be  given   by  the        18S1. 
party  sumg  out  the  writ,  and  that  circumstance  should 
appear  upon  the  face  of  the  notice  itseU,  for  the  object       agaimai 
of  it,  stated  by  the  statute^  is  to  enable  the  justices  to    t.AirnATfntr 
shew  cause  against  the  granting  the  certiorari,  and  they 
may  shew,  for  cause,  that  the  party  suing  out  the  writ 
was  a  stranger  to  the  coun^,  and  not  interested  in  the 
order.    The  justices,  therefore,  ought  to  have  their  at- 
tention called  to  the  name  of  the  party  by  the  notice 
itself.    The  rul^ 'therefore^  must  be  discharged. 

Rule  discharged. 


The  King  against  The  Justices  of  the  Borough  saiwday, 
of  Carmarthen  and  County  of  the  same 
Borough. 

n"^WO  justices  of  the  borough  of  Camnarthen^  on  the  /Where  by  di«r. 

23d  Mcttf^  1820,  by  their  order,  removed  a  pauper  tntetofabo- 
from  the  parish  of  St.  Peter ^  in  that  borough,  to  the  was  a  oouotj  of 
parish  of  New  Churchy  in  the  county  of  Carmarthen*  ^enl  MHioiu 
Against  this  order,  the  parish  of  Nem  Church  appealed,  2dno/!rai««r 
and  in  their  notice  of  appeal  stated  their  intention  of  SItan aJwa?* 
appealing  to  the  next  quarter  sessions  of  the  borough  of  ■«Mn«»M  orf« 
Carmarthen.    At  the  next  sessions  (which,  it  appeared,  might  be  made 

'^^  to  the  next  ge- 

were  the  general  and  not  the  quarter  sessions)  for  the  nenlfeanonsor 
borough,  held  on  the  21st  September  last,  the  parties  mch  borough, 
accordingly  attended,  and  applied  for  leave  to  lodge 
the  appeal ;  but  the  magistrates  refused  the  application. 

W.  E.  Taunton^  in  last  Michaelmas  term,  obtained  a 
rule  nisi  for  a  mandamus  to  the  magistrates  to  hear  the 

appeal* 
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1821.       appeal.     It  appeared,  from  the  afSdavits,  that  the  bo- 

rough  of  Carmarthen  was  a  county  of  itself,  and  that,  by 

agahiat       the  charter,  there  were  annually  elected  therein,  six 

The  Jusdcet  of 

Caaiukthsk.  persons,  called  the  Six  Peers  of  the  Borough,  who,  with 
the  mayor  and  recorder,  were  magistrntes  of  the  bo- 
rough, and  had  the  power,  twice  in  a  year,  to  hold  a 
court  of  view  of  frankpledge,  and  to  summon  the  sessions 
of  the  peace  within  the  borough,  and  to  hold  the  ses- 
sions of  the  peace  there,  and  to  do  and  execute  all 
things  relating  to  the  sessions  of  the  peace,  according 
to  the  custom  of  England ;  and  that  in  the  said  court 
of  view  of  frankpledge  and  sessions  they  had  full  power 
and  authority  to  hea%  execute,  and  determine  upon  all 
articles,  misprisions,  trespasses,  and  offences  within  the 
borough,  which,  according  to  law,  bdong  to  the  court 
of  view  of  frankpledge,  or  to  the  office  of  justices  of  the 
peace  in  their  quarter  sessions,  or  otherwise,  to  execute 
and  determine.  It  also  appeared,  that  the  parish  of  Si. 
Peter  was  co-extensive  with  the  borough;  but  that 
three  out  of  the  eight  magistrates  did  not  reside  in 
the  parish. 

Scarlett  appeared  for  the  magistrates,  and  stated  that 
they  were  willing  to  proceed,  in  case  the  O^urt  thought 
they  had  a  jurisdiction  over  appeals  against  orders  of 
removal. 

Peake  Seijt.  and  Russell  shewed  cause  on  behalf  of 
the  removing  parish.  There  is  nothing  in  the  charter 
of  the  borough  enabling  the  magistrates  to  do  acts  re- 
lating to  the  poor  laws  at  their  general  sessions.  Lord 
Hale  lays  it  down,  that  a  general  sessions  is  perfectly 
dbtinct  from  a  quarter  sessions.  By  the  13  and  14  Car.  2. 

c.  12. 
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12.  s.  2.,  the  appeal  was  given  to  the  quarter  ses^-        18S1. 
sions  against  orders  of  removal.     But  by  8  and  9  W»  S.      _    _ 
c.  30.  s.  6.,  the  phrase  was  altered  to  "  general  or  quarter.         agamsi 

The  Justicflt  ot 

sessions."     These  two  acts  are,  however,  in  pari  ma-    CABiiAftTwiK. 

teria,  and  should  receive  a  similar  construction.    Hex  v« 

T/ie  Justices  of  London,  {a)     Here,  too,  there  are  only 

three  justices  who  can  sit  to  determine  this  appeal.  For, 

by  16  G.  2.  c.  18.,  all  the  rest  are  disqualified*   And  by 

17  G.2.  c.  38.,  it  was  provided,  that  in  limited  jurisdio- 

tions,  where  there  are  not  four  magistrates,  the  appeal 

must  be  to  the  county  sessions. 

W.  E.  Taunton^  contra,  was  stopped  by  the  Court. 

Abbott  C.  J.  I  am  of  opinion,  that  the  true  con- 
struction  of  the  8  and  9  W.  S.  c.  30.  is,  that  if  there  be 
an  appeal  to  the  sessions  of  a  town  which  is  a  county  of 
itself,  where,  by  charter  only,  general  sessions  are  held, 
it  must  be  made  to  the  general  sessions*  Here  the  ma- 
gistrates  are  empowered  to  hear  and  determine  upon 
all  articles  within  the  borough,  which,  according  to 
law,  belong  to  the  office  of  justices  of  the  peace  in  their 
quarter  sessions,  or  otherwise,  to  determine.  Now  this 
is  a  very  large  expression,  and  comprehends,  as  it  seems 
to  me,^  power  to  decide  upon  orders  of  removal.  As 
to  the  other  objection,  it  appears  that  there  are  three 
magistrates,  at  lea^t,  qualified  to  act,  and  a  sessions 
of  the  peace  may,  it  is  known,  be  held  before  two 
magistrates.  The  act  of  parliament,  to  which  a  refer- 
ence has  been  made,  only  applies  to  corporations  or 
franchises,  where  there  are  not  more  than  four  justices 

VoL.IV*  X  alto* 
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altogether ;  and,  besides,  it  does  not  apply  to  appeals 
against  orders  of  removal.  Upon  the  whole,  therefore^ 
I  am  of  opinion,  that  this  rule  ought  to  be  made  abso- 


Th«  Jiulioet  of  « 
#24iMAMnDnr«    ^nte* 


Rule  absolute. 


KS  i«b.  SouDEN'8  Case. 

tea hkbcMOT^  T ^  ^^*  *^^^*  ^^®  retum  to  the  habeas  corpus  stated 
P«»^ted!^  that  the  prisoner,  on  the  11th  September y  1820,  was 

smuggled  goods  dulv  convicted  for  that  he  being  a  subject  of  his  majesty 

on  board,  was  .  ,  . 

found  at  the       was  found  ou  board  a  certain  ship  or  vessel,  to  wit,  a 

fish-markety  ^       . 

within  the  li-  passage  vessel  called  The  Rose  in  June^  the  said  vessel 
dent  town  of*  being  liable  to  forfeiture  under  the  provisions  of  two  acts 
Sit  it  ^d^  ^  parliament,  viz.  24  G.  3.  sess.  2.  c.  47.  s.  1.  and  48  G.  3. 
sTo.t'^l  ^'  82.  s,  1 .,  for  having,  after  the  passing  of  those  acts  and 
^'^7\ '-.}'*  ^^    of  the  i5  G.3.  c.  121  „  been  found  at  the  fish  market 

which,  if  a  ves- 

sei  be  found  at   infithiu  the  limits  of  the  ancient  town  of  Eye^  in  the 

anchor,  or  hoT«  ^ 

«ring  withmthe  couuty  of  Suss^x,  having  QU  bofird  divers  large  quantities 

limits  of  any  of 

the  ports  of  this  ot  Ea$^  Ittdta  Silk  handkerchief,  &a     It  then  stated 

y^afouT  th^t  the  prisoner  was  adjudged,  in  consequence  thereof 

l^SeS  ^^  for^'^t  ^®  s"°*  ^f  ^^^^1  wid  that  for  default  of  pay- 

Bood8™ii*b«l^  ment  he  was  committed  to  the  common  gaol. 

she  becomes 
liable  to  for- 
feiture. Lawes  Serjt.  objected  to  this  return,  that  the  o£fence 

was  not  sufficiently  stated.    This  depends  on  the  24  6.  S« 

s(S$^  2.  c.  47.,  by  which  it  is  enacted,  that  if  any  ship  or 

vessel  shall  be  found  at  anchor  or  hovering  within  the 

limits  of  any  of  the  ports  of  tliis  kingdom,  or  within  four 

leagues  of  the  coast  thereof,  having  on  board  any  goods 

liable  to  forfeiture,  such  ship  shall  be  liable  to  forieiture. 

Here 
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Here  it  is  only  stated,  that  the  ship  was  found  in  the 
fish  market  within  the  limits  of  the  ancient  town  of  Rye* 
Unless  the  ship  be  liable  to  forfeiture,  the  defendabt 
has  not  incurred  any  penalty. 

T^e  Courts  (after  hearing  Shepherd^  in  suppott  of  the 
return,  who  cited  Rex  v.  Hawkins  (a)  and  Rex  v.  Elwell^ 
Bart  (i) )  were  of  opinion,  that  the  objection  was  well 
founded,  the  corpus  delicti  not  being  sufficiently  sttfted, 
inasmuch  as  it  was  quite  consistent  with  the  return  that 
the  vessel  might  be  in  the  fish  market  in  the  aiideiit 
town  of  Rye  J  but  drawn  up  on  the  land,  which  would 
clearly  not  be  a  case  within  the  statute. 

Per  Curiam.  The  prisoner  must  be  discharged. 

(a)  Fwt.  272.  (6)  2  Sir.  704, 


Nash's  Case.  ^^^'lou. 

nrmS  case  was  similar  to  DeybeVs  case,  see  p.  248. ;  the  Where  the  re- 

JL  turn  to  a  hibeii 

return,  after  stating  correctly,  that  the  prisoner  was  corpus  stated 

that  an  EngUA 

found  on  board  a  smuggling  vessel  liable  to  brfinture^  and  Maman  being 

that  he  was  a  seaman,  &0.  proceeded  to  state  that  he^  a  ship  liable  to 

being  such  subject  and  seafaring  man  as  aforesaid,  and  ^^  ^!9^^i^. 

not  being  only  a  passenger  on  board  the  vessel .  at  the  rf^'ijfoj^^ 

time  she  became  liable  to  forfeiture,  was  afterwards,  to  niagisurate,  and 

upon  due  prooft 

wit,  on,  &c-  carried  before  Qeorge  DeU^  Esq.  mayor  of  as  by  the  statute 

■*  ^  in  thatcase 

Daoer^  a  justice,  &c.  residing  near  Dcnxr^  the  port  into  made  and  pro- 
vided is  re- 


quiredy 

committed,  &c. :  Held,  that  this  was  insuffident ;  and  that  it  was  neceMary  to  state  dis- 
tuictl  J  what  proof  was  giren,  in  order  tiiac  the  Court  might  aee  wfaelktr  it  was  the  due 
proof  required  bj  the  7th  section  of  the  act. 

X  8  which 
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1821.  which  the  vessel  had  been  carried,  and  upon  due  proof 
as  by  the  statute  in  that  case  made  and  provided  is  re- 
quired, was  committed  to  answer  such  information  and 
abide  such  judgment  as  might  be  given.  It  then  pro- 
ceeded as  in  DeybeVs  case  to  set  forth  an  impressment 
and  detainer* 

Lames  Serjt.  now  objected  that  this  return  was  insuffi-^ 
cient     It  may  be  admitted,  that  in  the  present  case  it 
is  sufficiently  stated  that  the  vessel  was  liable  to  forfeit- 
ure within  the  45  G.  3.  c.  12  L.  5.  1. ;  but  here  the  par- 
ties have  pursued  the  power  given  by  the  57  G.  3.  c.  87. 
5. 6.,  by  which  act,  in  case  any  person  found  on  board  a 
vessel  liable  to  forfeiture  under  45  G.  S.  c.  121.  be  fit 
and  able  to  serve  his  majesty  in  his  naval  service,  he 
shall,  upon  such  proof  as  by  the  said  act  of  the  45th  year 
aforesaid,  or  any  other  act,  is  required,  be  committed  by 
such  justice  to  prison,  to  answer  such  information  and 
abide  such  judgment  as  may  thereon  be  given  against 
him  in  that  behalf,  whereupon  he  shall  be  liable  to  be  im- 
pressed.    Now  this  section  refers  to  the  proof  required 
^  by  the  45  G.  3.  c.  121.  s.  7«,  where  it  is  stated  that  it 
shall  be  lawful  for  the  justice,  upon  proof  on  oath  by.  one 
or  more  credible  witness  or  witnesses  that  such  person 
was  found  on  board  of  a  vessel  under  such  circumstances, 
unless  he  should  prove  to  the  satisfaction  of  the  justice 
thai  he  was  only  a  passenger,  to  bind  over  such  person 
to  answer  to  any  indictment  or  information ;  so  that  it 
appears  that  a  particular  species  of  proof  was  required 
by  the  statute.   In  this  case,  it  is  only  stated  that  the  pri- 
soner was  committed  upon  due  proof  as  required  by  the 
statute;  but  whether  such  proof  be  or  be  not  within  the 
statute  is  a  question  of  law.  The  return  ought,  therefore, 

to 


IN  THE  1st  &  2d  Years  of  GEORGE  IV.  207 


to  have  stated  what  proof  was  given  before  the  magis'-  18S1* 

trate.  in  order  that  it  may  be  ascertained  whether  his  ^,     , 
judgment  was  correct.     The  Court  then  called  on  the  Cmc. 

other  side. 

Jervisy  contra,  contended,  that  the  commitment  was 
sufficient,  being  only  a  warrant  of  commitment  to  an- 
swer certain  charges,  and  not  a  conviction,  in  which 
case,  he  admitted  that  it  would  not  have  been  sufficient; 
and  he  added,  that  in  drawing  the  return,  it  had  been 
judged  proper  to  follow  strictly  the  words  of  the  com« 
mitraent  by  the  magistrate,  that  the  party  might  not  be 
deprived  of  the  objection  upon  which  the  wic^t  of  habeas 
corpus  had  been  originally  obtained. 

Abbqtt  C.  J.     This  act  of  parliament  of  the  57  G.  3, 
c.  87.    is   one    highly  beneficial  in  preventing  frauds 
upon  the  revenue ;  but  at  the  same  time,  inasmuch  as  it 
trenches  very  strongly  on  the  liberty  of  the  subject,  we 
must  take  care  that  its  provisions  are  strictly  pursued. 
This  averment  is  one  of  a  conclusion  of  law;  it  states 
that  upon  due  proof  the  party  was  committed.      Now 
whether  that  was  so,  this  return  does  not  enable  us  to 
judge ;  for  unless  we  know  what  the  proof  was  which  was 
given,  it  is  impossible  for  us  to  tell  whether  it  was  the 
proof  required  by  the  act  of  parliament.     The  circum- 
stances stated  in  the  introductory  part  of  this  return, 
seem  to  me  to  be  quite  sufficient  to  warrant  this  com- 
mitment ;  and  if  it  had  been  stated,  that  upon  due  proof 
of  the  matters  before  mentioned,  the  prisoner  was  com- 
mitted,   I  should  have  thought  it  sufficient.     In  the 
present  case,  however,  the  prisoner  must  be  discharged, 

■ 

X  3  Binnr 
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l^YUiT  J<  concurred, 

« 

HoLROYD  J.  The  power  of  the  magbtrate  to  com- 
mit depends  on  the  proof  before  him ;  and  the  rule  19} 
that  where  a  limited  authority  is  given,  it  must  be  shewn 
to  hfive  been  fttrictly  pursued*  Here  it  is  only  stated, 
tlu^  op  due  proof  the  justice  committed :  but  he  may 
m^pps^  that  to  be  due  proof  which  is  not  the  proof  re- 
quired by  the  statute-  He  ought,  therefore,  to  state  what 
it  waS|  and  then  the  Court  will  be  enabled  to  form  a 
judgment  whether  he  has  judged  right. 


Bs«T  J,  pcmcurr^. 


The  prisoner  was  discharged. 


Fo^  ISA.  ^^  ^^^^  against  The  Justices  of  Middlesex, 


The  Court  of 
K.  B.  have  no 
jurisdiction  to 
gnnt .  mand^ 
muM  to  magis- 
trates to  make 
an  order  of 
maintenance 
on  a  particular 
parish. 


J^OLLANDi  in  last  Michaelmas  term,  obtained  a 
rule  nisi  for  a  writ  of  mandamus,  to  R.  B*  and 
J^  M*9  Esquires,  two  of  the  justices  of  the  peace  for  the 
cQQnty  of  Middlesex^  commanding  them  to  make  an 
order  on  the  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  Christ  Churchy  for  the  relief  of  a  bas- 
tard child,  residing  in  the  parish  of  St.  Stephen^  Cole- 
man Street^  in  the  city  of  London.  It  appeared,  by  the 
affidavitSgi  that  Alice  Ramsey^  a  single  woman,  being  re* 
sident  in  the  parish  of  Christ  Churchy  became  pregnant 
with  a  bastard  child,  and  that,  on  the  4th  August  1820, 
she  wa$,  by  an  order  under  the  hands  and  seals  of  two 
justices,  directed  to  be  removed  to  the  parish  of  Bilder'^ 


ston 


I 
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siatif  in  the  oounty  of  StfffbUICf  as  the  plflce  of  her  lAst        1A21. 
legal  settlement*    On  the  same  day,  however,  in  con^        " 
sequence  of  her  adranoed  state  of  pregnancy,  the  eite*        agebM 
cution  of  the  order  was  suspended,  and  she  was  delitered     HioDLHti. 
of  the  bastard  child  in  question,  in  the  parish  of  ChriU 
Churchy  on  the  5th  August*  The  order  was  never  senrwl 
on  the  parish  of  BUderston^  nor  was  the  pauper  ever  re- 
moved thither ;  but  on  the  l^th  September ,  she  was,  at 
the  instance  of  the  parish  officers  oi  ChH$t  Churchy  Irho 
bought  the  ring  uid  paid  the  marriage  fees,  married  to 
Thomas  Ramsey^  the  putative  father  of  the  child.    No 
order  of  bastardy  was   ever  obtained  against  Tfumai 
Bamseyi  who  was  a  settled  inhabitant  of  the  parish  of 
Si.  Stepheris^  Coleman  Sireetf  and  with  his  wife  and  the 
child,  chargeable  to  that  parish. 

Andrews  shewed  cause,  and  contaMled,  that  the  child 
being  bom  under  a  suspended  order,  by  the  85  G<  8^ 
c  lOI.  5.  6.,  was  settled  in  the  place  of  the  legal  settle* 
ment  of  Arm  Ramsey  at  that  time.  Now  it  appcMa 
that  that  place  was  BUderston  )  at  any  rate,  there  is  bo 
ground  for  saying  that  she  was  settled  at  Christ  Church  #> 
the  ma^trates,  therefore^  have  no  authority  (o  make 
this  order,  and  there,  is  no  instance  where  thla  Court 
have  interfered  upon  such  tubji 


BoUandf  toxkXxiu  The  child  ia  l^ly  settled  m  CSif/i< 
Ckmths  for  although  it  was  born  under  a  suspended 
order,  yet,  as  that  order  was  never  executed,  it  is  the 
same  as  if  it  had  never  existed;  and  then  the^re  is  no- 
thing  to  take  the  case  out  of  the  ordinary  rule^  that  a 
bastard  is  settled  where  it  is  bom.  And  as  to  the  juris- 
diction of  the  magistrates  to  make  an  order  of  main- 

^  ^  Iwance^ 


300  ;         CASES  in  HILARY  TERM 

183i,       tenancC}  in  the  case  where  a  child  within  the  age  of 
^  _         nurture  is  resident  in  a  place  different  from  its  place  of 

Too  KiKct 

agairui       settlement,  he  cited  Bex  v.  Hernlinsfon  (a\  Simpson  v. 
JifiD^UK^     Johnson  (£),  Rex  v.  Saxmundham  (c)i  Bex  v.  St.  Giles  in 
the  Fields,  (d)     Here^  the  only  mode  of  enforcing  this 
jrighti  is  by  application  to  the  Court  for  a  mandamus. 

Cur.  adv.  vtdf. 


Abbott  C.  J.  now  delivered  the  opinion  of  the  Court. 
We  have  considered  this  question,  and  we  are  all  of 
opinion,  that  this  Court  ought  not  to  grant  a  mandamus 
in  the  present  case.     It  is  the  ordinary  practice  of  the 
Court  to  grant  this  writ,  to  compel  magistrates  to  hear 
and  determine  a  case  in  which  they  have  a  jurisdiction 
to  hear,  but  have  refused  altogether  to  exercise  it :   but 
there   is   not  an  instance  which  can  be  cited,   where 
the   Court  have  granted  a  mandamus    to  justices  to 
compel    them    to    come  to  any    particular    decision, 
which  would  be  the  case  if  we  were,  upon  the  present 
occasion,  to  order  them  to  make  an  order  of  mainte- 
nance upon  the  parish  of  CTirist  Church.     We  had  at~ 
one  time  thought  that  it  might  be  desirable  to  give  our 
opinion  as  to  the  merits  of  this  case,  for  die  guidance  of 
the  magistrates ;  but,  upon  re-considering  the  matter,  we 
think  that  we  ought  not  to  give  an  extra-judicial  opinion 
upon  the  case.     Upon  the  ground,  therefore,  that  we 
think  the  Court  have  no  power  to  grant  a  mandamus  to 
the  magistrates,  to  compel  them  t9  make  such  an  order  of 
maintenance,  we  arc  all  of  opinion  that  this  rule  ought 
to  be  discharged. 

Rule  discharged, 

(a)CiiW.  C  (b)  Doug.  7. 

(c)  Fort.  507,  (d)  Sun,  &  C  2. 
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May  against  Gwynne.  ^J?**'     ^ 

Fcbrway  12th« 

A    RULE  had  been  obtained,  calling  on  the  plain-  The  Court  will 

tiff  in  this  cas^  to  produce  and  permit  the  defend-  vest^r!^rit  of  a 

ant    to    inspect  and   take  copies   of   certain .  papers,  Suonuidffiuut 

belonging  to  the 'parish  oi  Hammersmith^'whiiAi  were  i^SSnof  Amm- 

his  possession.     It  appeared   that  the  defendant  had, "®??  ^^  ***• 

*^  *  *^  '  pATish  chest  m 

by  the  authority  of  the  vestry,  made  a  report  in  writing  *""  custody,  for 
respecting  the  conduct  of  the  plaintiff,  founded,  as  it  puochial  pur- 

posesa 

was  stated,  on  the  inspection  of  certain  documents  then 
in  the  parish  chest,  but  now  in.  the  possession  of  the 
plaintiff.  This  report  having  been  published,  an  action 
was  brought  by  the  plaintifi  for  a  libel,  which  the 
defendant  wished  to  justify,  and  these  documents  were 
necessary  for  that  purpose;  and  the  defendant  contended, 
that  he,  being  an  inhabitant  of  the  parish,  was  en^ 
titled  to  see  and  take  copies  of  them.  It  was  doubtful, 
in  the  affidavits,  whether  the  plaintiff  or  another  per* 
SOU)  was  legally  the  vestry-clerk  of  the  parish. 

Scarlett  and  Gtimey  shewed  cause,  and  contended, 
that  the  plaintiff  was  not  bound  to  produce  the  papers 
for  any  other  than  the  ordinary  parish  purposes,  they 
being  in  his  custody  as  vestry-clerk ;  but  they  added, 
that  he  was  willing  to  undertake  to  produce  the  docu* 
ments  at  the  trial. 

The  Solicitor  Oeneralf  in  support  of  the  rule,  con- 
tended that,  upon  the  affidavits,  it  was  doubtful  whe- 
ther the  plaintiff  was  legally  the  vestry-clerk  ,*  and  that, 

as 


Gwnni& 
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183L  as  an  inspection  of  these  documents  was  absolutely  ne- 
— —  cessary  to  the  defendant's  case,  they  having  been  the 
againti  foundation  of  the  report,  for  the  publication  of  which 
the  action  was  brought,  the  Court  would  compel  the 
plaintiff  to  permit  the  defendants  to  see  and  take  copies 
of  them.  As  to  the  ofler  to  produce  them  for  the  first 
time  at  the  trial,  it  could  be  of  no  benefit  to  the  de- 
iinidant. 

Abbott  C.  J.  This  is  a  motion  of  the  first  imprea* 
sk>n ;  and  I  am  of  qpinion  that  the  Court  ought  not  to 
order  a  plaintiff  to  furnish  evidence  against  himselC  If 
thcl^plaintiff  be  legally  the  vestry-clerk,  then  be  has  a 
right  to  the  custody  of  these  documents ;  and  if  he  bd 
not^  then  the  person  really  entitled  to  the  oflBce  may  bj 
mandamus  obtain  possession  of  them*  But  the  defend* 
ant  has  ao  sndb  right ;  and  I  think  that  we  ought  not  in 
this  case^  which  is  for  a  Ilbd,  to  grant  the  defendant's 
applicaticm.  If  the  papers  had  been  wanted  for  the  puf* 
pose  of  advancing  any  parochial  right,  the  case  wcnild 
have  been  different 

Rule  discharged  with  costs. 


.•— 
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Doe,  on  the  Demise  of  Dormer,  against      ^^^^^ 

WiLSQN. 


TTHIS  waa  an  action  to  recover  poMession  of  copy*  a  copyhold 

hold  messuages,  lands,  and  buildings,  held  of  the  I^"^^ 
manor  of  Crarfey,  otherwise  Crcalejf  Hall,  in- the  county  t^^J^thdr 
of  Herts.    The  declaration  in  ^ectment  waa  served-  on  ^^j^  ^^  ^ 

''  and  the  life  of 

the  31st  Mai/y  181 7,  and  the  demise  was  laid  on  the  3d  ^®  longer  u^er 

of  them,  and 

of  April  preceding.     At  the  trial,  before  GraAapg  B.^  ^^rom  and  after 

the  decease  of 

at  the  LerU  assizes,  1818^  a  verdict  waa  found  for.tb^  thesomTorof 
plaintiff,   subject  to  the  qpinion  of  the  Court  on  the  ri^'hdn^ 

foUowing  case.  erer:   Held. 

Samuel  Fludyery  being  seised  to  him  and  hia  heirs,  at  ^||^^„id 
the  will  of  the  lord,  according  to  the  custom  of  the  ^^^^^ « 

▼ested  estatef 

manor,  of  the  premisea  in  reversion,  expectant  on  the  °<^  o°iy  for 

'        r  their  joint  Ute^, 

determination  of  an  estate  for  life  therein  in  Sarah  Wi^  but  also  for  the, 
letti  contracted  with  the  Honourable  John  Mardaunt  yljor,  with  a 
to  sell  and  convey  to  him  the  said  estate  and  interest i  ^^dorin fee 
and  in  consideratio^  of  9001,  by  him  paid  to  Samud  *«*»«»»«'^^«^- 
FbufyeTf  he,  on  the  24th  March,  1762,,  surrendered  the 
said  premises,  and  the  reversion  and  reversions,   and 
all  the  estate,  right,    title^    and  interest  of  the  aaid 
Samuel  Fludyer,  of  and  in  and  to  the  same,  into  the 
hands  of  the  lord  of  the  said  manor^  out  of  court,'  ac- 
cording to  the  custom  of  the  manor,  to  the  use  and  be- 
hoof of  the   Honourable  John  Mordaunt,  Esq.,  and 
Elizabeth  his  wife„  for  and  during  the  term  and  terms  qf 
their  natural  lives,  and  (he  life  qf  the  longer  hver  qfthem^ 
andjrom  and  ajier  the  decease  <^  the  survivor  ^  them,  to 

the  right  h^n  qf  tSfi  ^ffvim"  ^  AemJ^f!W%  sul^ec^ 


WiLioir. 
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1821.        nevertheless,   to  the  estate  for  life  of  Sarah   WiUett. 
•"—^       And  at  the  next  court-baron,  bolden  on  the  15th  Ap-iU 
agomst        1762,  John  Mordaunt  and  Elizabeth  his  wife  were  ad- 
mitted to  the  premises,  pursuant  to  the  said  surrender, 
to  hold  to  the  said  Jdhn  Mordaunt  and  Elizabeth  his 
wife,  for  their  natural  lives,  and  the  life  of  the  longer 
liver  of  them ;  and  from  and  after  the  decease  of  the 
survivor  of  them,  to  the  right  heirs  of  such  survivor  for 
ever  (subject,  nevertheless,  to  the  life  estate  of  Sarah 
WiUett)  of  the  lord  of  the  said  manor,  at  the  will  of  the 
said  lord,  according  to  the  custom  of  the  said  manor. 
On  the  3 1st  March^  1767,  the  said  John  Mordaimt  and 
Elizabeth  his  wife  (the  latter  being  first  solely  examined 
by  the  steward)  surrendered  the  premises,  out  of  ^ourt, 
into  the  hands  of  the  lord,  by  the  hand  and  acceptance 
of  the  steward,  according  to  the  custom  of  the  said 
manor,  to  the  use  and  behoof  of  Henry  Pratt,  Esquire, 
and  Elizabeth  his  wife,  for  their  lives,  and  the  life  of  the 
longer  liver  of  them,  and  after  the  decease  of  the  sur- 
vivor, to  the  right  heirs  of  the  said  Henry  Pratty  for 
ever,  subject,  nevertheless,  to    the  aforesaid  estate  for 
life  of  the  said  Sarah  WiUett:  and  at  a  court-baron, 
holden  on  the  7th  April,  1767,  Henry  Pratt  and  Eliza-* 
beth,  his  wife,  were  admitted  to  the  said  premises,  pur- 
suant to  the  said  last-mentioned  surrender,  and  to  the 
above -uses  thereof.  On  the  5th  oijtdy,  nSTyJohriMor" 
daunt  died,  leaving  the  said  Elizabeth  Mordaunt,  his  wi- 
dow, him  surviving,  who,  on  the  2Sd  January,  1768,  mar- 
ried the  Honourable  Charles,  afterwards  Lord  Dormer^ 
and  died  on  the  22d  September,  1797,  leaving  the  lessor  of 
the  plaintiff,   her  only  son   and  heir  at  law.     Lord 
Dormej'  died  on  the  29th  March,  1804.     On  the  27th 
Mayy  1775^  Henry  Pratt  and  Elizabeth  his  wife  (the 

latter 


_  <*  • 
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latter  being  first  duly  examined)  surrendered  the  said  182L 
premises,  out  of  court,  to  the  use  and  behoof  of  William  — — * 
IVtlsofty  his  heirs  and  assigns  for  ever,  subject  to  the  t^ainti 
aforesaid  estate  for  life  of  the  said  Sarak  WilleH ;  and 
at  the  next  subsequent  court,  holden  on  the  6th  Junef 
111 5 J  the  said  William  Wilson. 'was  accordingly  admitted 
to  the  premises,  to  hold  to  him  and  his  heirs  for  ever, 
subject  to  such  life-estate  of  Sarah  WiUett.  Sarah  Wil" 
lett  died  upon  the  ISth  April,  1777,  whereupon  the  said 
William  Wilson  immediately  took  possession  of  the  pre- 
mises, and  enjoyed  the  same  from  that  time  until  his 
death.  On  the  29th  December,  1 807,  William  Wilson 
died,  leaving  the  present  defendant,  his  only  son  and 
heir  at  law,  him  surviving,  who  was,  on  the  9th  D^- 
cember,  1808,  admitted  tenant  to  the  premises,  to  hold 
to  him  and  bis  heirs;  and  he  entered  and  still  is  in 
possession  of  the  same.  The  case  was  argued  on  a 
former  day  in  this  term,  by 

Sugden,  for  the  plaintiff.  The  question  in  this  case  '' 
is,  whether  the  ejectment  be  barred  by  the  statute  of 
limitations.  If  Mr.  and  Mrs.  Mordaunt,  by  the  surrender 
of  1767,  conveyed  to  Pratt  an  estate  only  for  their  joint 
lives,  and  not  for  the  life  of  the  survivor;  Mrs.  Jlf<7r- 
daunt,  having  survived  her  husband,  might  have  entered 
on  the  premises  upon  the  death  of  Mrs.  Willett  in  1777. 
If,  on  the  other  hand,  they  conveyed  to  Pratt  the  estate 
for  the  life  of  the  stirvivor,  no  right  of  entry  accrued 
until  the  death  of  Mrs.  Mordaunt  in  1797,  and  then  the 
ejectment  is  in  time.  The  quantity  of  estate  conveyed 
to  Pratt,  must  depend  upon  the  limitation  to  Mr.  and 
Mrs.  Mordaunt  under  the  surrender  of  March,  1762. 
Now  that  was  an  estate  for  their  joint  lives,  and  for  the 
life  of  the  survivor,  with  a  contingent  remainder  in  fee 

to 
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1621.        to  the  surrivor.     In  Co.  Litt.  191  a.  it  is  laid  down  that 
if  lands  be  letten  to  two  for  term  of  their  lives  et  eorum 
alcerius  diutius  viventi,  and  one  of  them  granteth  his 
part  to  a  stranger,  whereby  the  jointure  is  severed,  and 
dieth,  here  shall  be  no  survivor,  but  the  lessor  shall 
enter  into  the  moiety,  and  the  survivor  shall  have  no  ad- 
Tantage  of  these  words,    et  eorum    alterius    diutius 
viventi,  for  two  causes*     first,  for  that  the  jointure  is 
severed.     Secondly,  for  that  those  words  are  no  more 
than  the  common  law  would  have  implied  without  them, 
and  expressio  eorum  quse  tacite  insunt  nihil  operatur. 
IBen/ley  J.     When  Mr.  M.  died,  what  estate  vested  in 
Mrs.  MordaufU  f]     Mr.  and  Mrs.  M.  were  tenants  by 
CTtireties ;  that  estate  could  not  be  severed,  and  there- 
fore it  would  continue  in  Mrs.  Mordaunt  after  her  hosH 
band's  death,  and  she,  as  survivor,  would  take  in  caoa/^ 
quence  of  the  first  limitation.      In  LUt.  s.  £85.  it  is 
laid  down,  that  '^  if  lands  be  given  to  two  men  and  the 
heirs  of  their  two  bodies  begotten,  the  donees  have  a 
joint  estate  for  the  term  of  their  two  lives,  and  yet  they 
have  several  inheritances ;  for  if  one  of  the  donees  have 
issue  and  die^  the  other  which  surviveth  shall  have  the 
whole  by  the  survivor  for  term  of  his  life,  and  if  he 
which  surviveth  hath  also  issue  and  die,  then  the  issue 
of  the  one  shall  have  the  one  moiety,  and  the  issue  of 
the  other  shall  have  the  other  moiety  of  the  land,  and 
they  shall  hold  the  kmd  between  them  in  common,  and 
they  are  not  joint-tenants,  but  tenants  in  common,"  and 
itt  5.  285.  it  is  laid  down^  that  ^*  if  lands  be  gi^en  to 
two  and  the  heires  of  one  of  them,  this  is  a  good  joyn- 
tur^  and  the  one  hath  a  freehold  and  the  other  a  fee 
simple ;  and  if  he  which  had  the  foe  dieth,  he  whick 
bath  the  freebdld  shall  have  Ae  entiertie  by  samvor 

for 
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for  tenne  of  hia  life.''    These  authorities,  clearly  esta*        1881. 
blisb  that  Mr.  il£  and  Mrs.  If.,  by  the  surrender  of       "d^T 
Ijdarck^  1 762,  took  a  joint  estate  for  their  lives,  with  a       yf^HL 
contingent  remainder  in  fee  to  the  survivor.    By  their 
surrender  of  Marckf  1 767,  the  estate  which  was  vested 
in  them  for  their  lives  and  for  the  life  of  the  sorvivoTy 
passed,  but  the  contingent  remainder  in  fee  was  not  af^ 
fected  by  it;  for  such  a  remainder  cannot  be  transferred 
by  surrender,  because  no  person  is  tenant  of  the  remain- 
der, and  it  is  settled  that  a  surrender  cannot  operate  bf 
estoppel,  Goodtitle  v.  Mone{a)j   Doe  v.  Tomkins{b)* 
Upon  the  death  of  Mr.  Mordaimty  the  remainder  be- 
came vested  in  his  widow,  who  survived.    During  her 
lif^  however,  PraU  and  his  wife^  the  surrenderees,  were 
entitled  to  the  possession,  and  consequently  no  r^ht  of 
entry  accrued  till  the  death  of  Mrs.  Mwdauni^  whi<A 
did  not  happen  till  1 797,  within  tw«ity  years  of  the 
bringing  of  this  action^  and  the  statute  of  Kmitations  is 
therefore  no  bar. 

The  SoUciior  General,  contrj.  By  the  surrender  of 
1768^  Mr.  and  Mrs.  Mordamnt  took  an  estate  by  entire 
ties^  during  their  joint  lives,  with  a  contingent  remainder 
in  fee  to  the  survivor,  taking  effect  immediately  upon 
the  decease  of  the  person  v^o  should  first  die.  Upon 
the  death  cf  Mr.  if.,  in  1767,  the  fee  vested  abso- 
aolutely  in  Mrs.  M.f  and  from  that  time  the  statute 
of  limitations  began  to  run.  In  Green,  on  the  demise 
of  Crewe  v.  King{c)t  the  surrender  was  to  husband  and 
wife  and  the  longer  liver  of  tbem,  and  after  the  death  of 
the  loDger  Uver  of  theeo^  to  the  right  hetrs  of  the  kvs- 

(a)  Z  7.1?.  ZC$.  (&}  U  EaU^  185*  («)  %BU  1811. 
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1821.      band  and  wife  for  ever.    The  Court  held  this  to  vest  an 
""■"""       immediate  fee^simple  in  the  husband  and  wife  by  entire- 

agtthui  ties;  but  Blackstone  J.  is  reported  to  have  said,  ^^  Sup- 
posing it  to  be  a  grant  to  husband  and  wife  for  their 
lives,  with  a  contingent  remainder  to  the  survivor  in  fee, 
tlie  effect  would  be  just  the  same ;  for  both  being  seised  of 
the  entirety  for  their  joint  lives,  the  husband  could  not,  by 
any  alienation,  destroy  the  particular  estate,  so  as  to  bar 
the  contingent  remainder :  and  then,  upon  his  death,  she 
(as  survivor)  became  absolutely  seised,  in  her  own  rights 
of  the  remainder  in  fee  simple."  Here  the  fee  is  clearly 
contingent,  and  the  prior  limitation  nearly  verbatim 
with  the  first  in  Green  v.  King.  The  opinion  of  Black-» 
stone  J*,  therefore,  it  an  authority  to  shew,v  that  upon 
the  death  of  Mr.  Jlf.,  the  fee  immediately  vested  in 
Mrs.  M.  In  Fick  v.  Edwards  {a)  lands  were  devised  to 
B.  and  C*9  and  the  survivor,  and  the  heirs  of  such  snr« 
vivor,  in  trust  to,  sell.  Lord  Chancellor  Talbot  held| 
that  the  fee  was  in  abeyance,  but  that  .the  trustees,  by 
joining  in  a  fine,  might  make  a  title  to  a  purchaser  by 
estoppel;  and  Clarke  V.Sydenham  {b)  is  an  authority,  to 
shew,  that,  when,  once  the  survivor  is  known,  the  fee  id 
vested  in  him.  It  is  said,  however,  that  although  Mrs* 
M.  took  a  contingent  remainder  in  fee  simple,  yet  that 
she  and  Mr.  M.  were  entitled  to  a  vested  estate  during 
their  joint  lives,  and  during  the  life  of  the  survivor; 
and  consequently,  that  that  estate,  during  the  life  of 
the  survivor,  not  resting  in  contingency,  was  transfer- 
rable.  at  law,  like  any  other  vested  estate,  and  was,  in 
fact,  transferred,  by  the  surrender  of  1767,  to  Pratt. 
That,  however,  must  depend  upon  the  nature  of  the 

(a)  3  Peete  W.  81^*  (6)  Telv.  B3. 
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estate  taken  by  a  surviving  joint-tenant  for  life.  Now  1821. 
where  an  estate  is  granted  to  A.  and  B.,  during  their 
lives,  or,  which  is  the  same,  during  their  lives  and  the  ^'i^^'^ 
life  of  the  survivor  of  them,  they  take  an  estate  during 
their  joint  lives,  witli  a  mere  possibility  of  remainder 
by  survivorship,  which  is  not  grantable  at  common  law. 
For  if  the  estate  of  the  survivor  was  vested,  it  must 
follow  that  each  joint-tenant  would,  upon  severance 
of  the  jomt-tenancy,  be  entitled  to  a  moiety  during 
his  own  life,  and  for  the  life  of  his  co-joint^tenant.  In 
Eustace  v.  Scawen  (a)  the  law  is  thus  laid  down,  ^^  Et  per 
les  4  justices  fuit  resolve  et  issint  adjudge  que  un  joint* 
tenant  n'ad  ascun  estate  mes  pur  son  vie  demesne  mcs 
solment  possibilitie  de  survivor  pur  le  part  dc  son  com- 
panion, et  quant  il  grant  oustdr  son  estate  ou  fist  par« 
tition  sur  son  mort  son  part  resortera  al  reversion  eC 
le  possibilitie  de  survivor  ale  et  le  grantee  n'ad  forsoue 
estate  pur  son  vie ;"  and  in  the  passage  cited  from  Com 
Litt.  191*  a«  it  is  stated,  ^*  that  if  lands  be  let  ten  to  two 
for  the  tei*m  of  their  lives,  and  the  life  of  the  longer 
liver,  and  one  of  them  granteth  his  part  to  a  stranger^ 
whereby  the  jointure  is  severed  and  dieth^  there  shall  be 
no  survivor.^*  Now,  if  the  estate  for  the  life  of  the  sur* 
vivor  was  vested  during  the  joint  lives,  the  act  of  one 
of  the  joint-tenants  could  not  destroy  the  estate  of  the 
survivor.  Tliat,  therefore,  is  an  authority  to  shew, 
that  the  estate,  during  the  life  of  the  survivor,  is  not  a 
vested  remainder,  but  a  mere  possibility  of  a  remainder. 
Mr.  Butler^  in  his  note  to  this  passage  states,  that  the 
grant  of  an  estate  to  two,  and  the  survivor  of  them,  and 
the  heirs  of  the  survivor,  does  not  make  them  joint* 

■ 

(a)  Sir  W>  Jontt,  55« 
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18Sh       tenants  in  fee,  but  gives  them  an  estate  of  freehold, 
"  during  their  joint  lives,  with  a  contingent  remainder  in 

ngainu  fee.  (a)  According  to  his  opinion,  therefore,  the  first 
estate  is  determined  upon  the  death  of  either  of  the  joint- 
tenants,  which  would  not  be  the  case  if  the  estate  for 
the  life  of  the  survivor  were  a  vested  interest.  This 
construction  of  the  limitation  is  consistent  with  that 
which  prevaik  in  similar  cases.  Thus  a  limitation 
to  A»  and  B.  and  the  survivor  of  them,  and  the 
heirs  of  such  survivor,  creates  a  contingent  remainder 
in  fee^  to  take  efiect  immediately  upon  the  decease  of 
the  one  first  dying.  Now  it  would  be  inconsistent 
with  that  rule^  and  be  contrary  to  the  general  sim- 
plicity of  the  common  law,  to  hold  that  under  a 
limitation  to  A*  and  B*  during  their  lives,  and  the 
life  of  the  survivor  of  them,  and  after  the  death  of 
tb«  survivor,  to  the  heirs  of  such  survivor,  A.  and  B. 
should  take  a  vested  estate,  grantable  at  the  common 
law  by  them  during  their  lives,  and  during  the  life  of 
the  survivor,  with  a  contingent  remainder  in  fee  to  the 
survivor,  commencing  from  the  death  of  such  survivor; 
or,  in  other  words,  that  the  chance  of  survivorship 
should  be  partially  grantable,  and  not  grantable  to  the 
foil  extent. 

Stigdeth  in  reply.  The  efi*ect  of  the  argument  on  the 
other  side  is  to  give  as  small  a  vested  estate  as  pos- 
sible. The  other  is  the  natural  construction;  for  the 
grant  to  Mr.  and  Mrs.  M.  <<  for  and  during  the  term 
and  terms  of  their  natural  lives,  and  the  life  of  the  longer 

(a)  See  S  R<JL  Ab.  150.  pL  5.  9d  Resolutioii  in  JTarUn  T.  Loiey, 
Nojft  157,  IS8.    Bro*  Ah.  JvbU-TtnmUh  pk  28. 
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liver  of  them/'  is  one  connected  sentence  'withoat  a        18tl. 
break,  and  the  next  limitation  begins,    "  from  and  after  jy^^ 

the  decease  of  the  survivor  of  them."  In  point  of  gram-  aminM 
matical  construction,  there  is  no  contingent  limitation 
till  the  decease  of  the  survivor.  The  note  of  Mr.  Bui" 
ler  to  Co.  LitL  191.  a.  has  nothing  to  do  with  the 
present  question ;  for  the  expression  used  by  him  there 
is  merelv  with  referoice  to  the  time  when  the  contin- 
gent  remainder  vests ;  and  there  can  be  no  doubt  that  it 
vests  upon  the  decease  of  either  of  the  joint-tenants  for 
life.  If  Mrs.  M,  had  not  granted  away  her  life-estate, 
it  would  have  merged  in  the  fee.  Vkk  v.  Edwards  has 
always  been  considered  a  case  of  doubtiul  authority ;  but 
the  mode  in  wliich  conveyances  are  taken,  in  cases 
similar  to  Vick  v.  Edwardsy  shews  the  opinion  of  the 
profession,  that  the  trustees  can  convey  a  vested  estate 
for  their  joint  lives,  and  the  life  of  the  survivor  of 
them.  It  is  impossible  to  contend  that  the  right  of 
survivorship  between  joint-tenants  partakes  of  the  na- 
ture of  a  contingent  remainder.  It  is  part  of  the 
quantity  of  estate  contained  in  the  original  limitatian ; 
and  here  the  additional  words  only  express  the  op^- 
ation  of  law. 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court,  and  after  stating  the  facts  of  the  case,  proceeded 
as  follows.  It  is,  therefore,  necessary  to  consider  in  this 
case,  with  respect  to  the  statute  of  limitations,  whether 
Lady  Dormer  could  have  entered  on  the  death  of  Mrs. 
JVilletty  and  this  depends  upon  the  effect  of  the  sur- 
render made  to  Mr.  and  Mrs.  MordaurU  in  1762^  and 

(a)  Sm  Fmme  on  ContrngetU  lUmainden,  6Ui«tf.  p.  S57| 
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1821.  of  the  surrender  tnade  by  them  in  1767.  The  latter 
U^^         i¥BS  made  to  a  purchaser  for  a  valuable  consideration^  and 

.^*»*^  was  undoubtedly  intended  to  pass  the  whole  remainder 
expectant  on  the  death  of  Mrs.  WiUett^  and  Mrs.  Mor- 
dauni  was  examined  apart;  it  must,  therefore,  receive 
the  utmost  effect  of  which  it  was  legally  capable,  and 
be  construed  to  pass  all  that  the  surrenderors  could  law- 
fully convey.  Now  the  quantum  of  estate  which  they 
might  lawfully  convey  must  be  commensurate  with  the 
quantum  of  estate  that  was  actually  vested  in  them  at  the 
time  of  their  surrender ;  and  this  by  the  effect  of  the  sur- 
render to  them  was  an  estate  held  in  entirety  for  their 
joint  lives  and  the  life  of  the  survivor.  This  quantum  of 
estate  was  subject,  in  itself,  to  no  contingency,  although  it 
was  uncertain  which  of  the  two  might  be  the  survivor; 
To  this  estate  was  superadded  a  further  estate  in  fee, 
which  was  contingent  in  respect  of  the  person  in  whom 
'  ,it  might  afterwards  vest.  And  although  it  be  true,  that 
if  the  contingency  had  been  changed  into  a  certainty 
by  the  death  of  Mr.  or  Mrs.  Mordaunt  while  the  estate, 
ori^nally  granted  to  them,  remained  in  the  original 
grantees,  the  survivor  would,  in  that  event,  have  become 
seised  in  fee,  by  the  union  of  the  two  estates,  for  life  and 
in  fee  in  the  same  person :  yet  this  effect  was  prevented 
by  the  previous  surrender  to  Pratt j  who,  in  our  c^inioii, 
took,  under  that  surrender,  an  estate  for  the  lives  of  Mr« 
and  Mrs.  Mordaunt^  and  the  survivor  of  them.  The 
contingent  remainder  to  the  right  heirs  of  the  survivor 
of  Mr.  and  Mrs.  Mordaunt  could  not  pass  by  their 
surrender,  and  was  not  defeated  or  destroyed  by  it. 
The  consequence,  in  our  opinion,  is,  that  upon  the 
death  of  Mr.  Mordauni  this  remainder  vested  in  his 
widow  as  a  remainder  expectant  upon  an  estate  then 

vested 
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vested  for  her  life  in  their  surrenderee,  who  was  tenant  182U 
pur  autre  vie.  This  appears  to  ns  to  flow  from  the  — - 
principles  laid  down  by  Ldttletonj  as  quoted  by  Mr.  Sug*  SJS"^'^ 
den  in  his  argument.  Suppose  the  estate  had  been  sur- 
rendered to  Mr.  and  Mrs.  Mordaunt  for  their  joint  lives 
and  the  life  of  the  survivor,  with  remainder  to  the  eldest 
of  the  four  sons  of  ^.  B.  a  stranger  who  should  hi^)pen 
to  be  living  at  the  death  of  Mr.  or  Mrs.  Mordaunt^ 
whichever  of  the  two  should  die  first  In  such  a  case 
the  contingency  would  have  been  determined  by  the 
death  of  Mr.  Mordaunt^  and  the  remainder  would  then 
have  vested  as  a  remainder  in  the  person  answering  the 
description  expectant  on  the  death  of  Mrs.  Mordaunt. 
And  how  does  this  differ  firom  the  eflfect  of  the  two  sur- 
renders in  the  present  case,  considering  that  effect  to  be 
to  constitute  a  contingent  remainder  in  the  survivor  of 
Mr.  or  Mrs.  Mordaunt^  expectant  upon  an  estate  held 
by  a  stranger  for  the  life  of  that  survivor  ?  And  might 
not  Mrs.  Mordaunt  become,  upon  the  death  of  her  hus- 
band, seised  of  a  remainder  expectant  on  an  estate  then 
held  for  her  life  by  Pratt  or  the  person  claiming  under 
him  ?  We  think  that,  upon  the  events,  she  might  and 
did  become  seised  of  such  an  estate,  descendible  to  h^ 
heir,  and  who,  therefore,  had  twenty  years  allowed  for 
his  entry  after  her  death,  upon  which  event  the  right  of 
entry  first  accrued.  And  this  opinion  does  not  impugn 
either  of  the  cases  cited  on  the  other  side.  In  Vick  v. 
EdwardSf  the  object  was  to  pass  the  fee,  and  Lord  7W- 
boi  thought  that  might  be  done  by  a  fine,  operating  by 
way  of  estoppeL  A  surrender  of  a  copyhold  cannot 
have  that  efiect.  In  Green  v.  King^  the  husband  only 
had  surrendered ;  and  it  was  held,  that  his  surrender 
had  no  efiect  upon  the  estate  of  his  wife.    In  the  pre- 
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sent  case  Mrs.  Mardaunt  joined  in  the  surrender.  Upon 
the  whole,  therefore,  we  are  of  opinion,  that  there  must 
be 

Judgment  for  the  Plaintiff. 


Thurtdt^, 
February  Ist. 


The  Kino  against  Burdett, 


Wh«e«nm-  J^JRLETT  moved  in  arrest  of  judgment,  and  con- 
leffed  that  a  li-  tended,  first,  that  it  did  not  appear  on  the  record 
lished  of  and     with  sufficient  Certainty  that  the  libel  was  published  of 

concerning  the  .  .  /.     i  .  i  i 

government  of  Mio  Concerning  the  government  of  this  realm,  there 
the^°^d^    being  no  introductory  averments  stating  any  facts,  so  as 

not,  in  express 
terms,  charge 
the  acts  to  have 
been  done  by 

the  government  jj^^  j|  jj^  not  appear  With  sufficioit  certainty  concem- 

or  Its  order,  the  *■  *■  *' 

Court  are  to 
take  the  whole 
libel  together, 
to  interpret  it 
in  the  way  in 
which  ordinary 
persons  would^ 
understand  it, 
and  to  judge, 
from  the  whole 
tenor  of  it,  whe- 
ther it  be  written 

of  and  concerning  the  government ;  and  the  Court  having  come  to  this  conclusion,  such  an 
information  was  hdd  godd  after  verdict,  although  the  record  did  not  contain  any  averment 
of  extrinsic  facts,  in  order  to  shew  that  the  libel  was  written  of  and  concerning  the 
government. 

Where  the  information  alleged  tliat  the  defendant,  intending  to  cause  it  to  be  believed 
that  divers  subjects  of  our  lord  the  king  had  been  inhumanly'  killed  by  certain  troops  of  our 
lord  the  king,  published  a  libel  of  aud  concerning  the  said  troops ;  and  the  only  innuendo 
in  the  libel  was  applied  to  the  word  dragoons,  meaning  the  said  troops  of  our  said  lord  the 
king,  and  meaning  thereby  that  divers  liege  subjects  of  our  lord  the  king  had  been  inhu- 
manly cut  down  and  killed  by  the  said  troops  of  our  said  lord  the  king :  Held,  after 
verdict,  that  this  was  sufficiently  certain,  without  defining  what  particular  troops  w«i« 
meant. 

Where  a  defendant  was  convicted  of  a  libe],  which,  on  the  face  of  it,  purported  to  h«v« 
been  written  in  consequence  of  his  having  read  a  sutement  of  facts  in  different  newspapers, 
an  affidavit  that  he  did  read  such  statements  in  such  newspapers  may  be  received  in  miti- 
gation of  punishment ;  but  an  affidavit  that  the  facts  contained  in  those  statements  were 
true,  is  not  admiiiibie. 


to  shew  with  certainty  that  the  libel  in  the  record 
applied  necessarily  to  the  government ;   and,  secondly. 


ing  what  troops  the  libel  was  published,  it  being  stated 
only  that  it  was  of  and  concerning  certain  troops,  {a)  He 
referred  to  Bes  v,  Homej  Cawper  672. ;  Ball  v.  Boaney 
Cro.  El.  308. ;  and  Bex  v.  Shiplei/y  21  Hcmll,  St. 
TV.  1042. 

Cur.  adv.  vtdt. 


(o)  See  tht  laliMnttioo;  unb^,  p,  115. 


Abbott 
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Abbott  C.  J.  This  was  an  informatioii  which  charged  1691. 
that  the  defendant  unlawfully,  and  intending  to  excite 
discontent,  disaffection,  and  sedition  amongst  the  liege  agamti 
subjects  of  the  king,  and  particularly  amongst  the  sol-  g^^j^ 
diers  of  the  king,  and  to  excite  the  liege  subjects  of  the  Febryary  3d. 
king  to  hatred  and  dislike  of  the  government  of  th^ 
realm,  and  to  insinuate  and  cause  it  to  be  believed  by 
the  liege  subjects  of  the  king,  that  divers  of  the  liege 
subjects  of  the  king  had  been  inhumanly  cut  down^ 
maimed,  and  killed  by  certain  troops  of  our  lord  the 
king,  on  the  day,  and  at  the  time  mentioned,  unlawfully 
and  maliciously  did  compose,  write,  and  publish,  and 
cause  to  be  composed,  written,  and  published,  a  certaia 
scandalous,  tnalicious,  and  seditious  libel  of  and  con^ 
ceming  the  government  of  this  realm,  and  of  and 
concerning  the  said  troops  of  our  lord  the  king^  accord- 
ing to  the  tenor  and  effect  following.  The  alleged  libel 
is  then  set  forth  upon  the  record,  and  only  one  innuendo 
introduced,  which  follows  the  word  dragoons^  and  is 
as  follows :  ^*  Meaning  the  said  troops  of  our  said  lord 
the  king,  and  meaning  thereby  that  divers  liege  subjects 
of  our  lord  the  king  had  been  inhumanly  cut  down, 
maimed,  and  killed,  by  the  said  troops  of  our  said  lord 
the  king."  A  motion  has  been  made  to  arrest  the 
judgment  upon  two  objections :  the  first  is,  that  it  does 
not  sufficiently  appear  upon  this  record  that  the  libel  is 
written  of  and  concerning  the  government  of  the  realm ; 
and  the  second  is,  that  that  part  which  relates  to  the 
troops  of  our  said  lord  the  king  is  indefinite^  and  that 
it  should  rather  have  been  charged,  if  at  all,  as  a  libel 
upon  the  troops  generally,  than  as  **  of  and  concerning 
the  said  troops."  It  was  contended  that  the  Court,  in 
forming  its  judgment  in  this  cas^  is  to  look  at  the 

y  #  record 
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1 821«  record  alone ;  and  that  if  an  ofience  be  not  there  charged 
with  su£Bcient  certainty,  we  cannot  aid  the  imperfection 

The  KixQ 

agamtt  of  the  rccord  by  any  extrajudicial  knowledge  we  may 
have  of  any  supposed  facts  and  circumstances  to  which 
the  writer  may  be  imagined  to  refer.  For  the  general 
doctrine  of  the  law  upon  this  subject,  we  were  most  pro- 
perly referred  to  the  judgment  given  by  Lord  Chief 
Justice  De  Grey^  in  the  case  of  The  King  v.  Home. 
That  judgment  has  been  universally  considered  to  con- 
tain the  best  and  most  perfect  exposition  of  the  law 
upon  this  subject,  and  is  equally  to  be  admired  for  the 
learning  and  sound  sense  that  is  to  be  found  in  it,  as  for 
the  plain  and  uDa£fected  manner  in  which  the  whole  is 
drawn  up.' 

Our  judgment  upon  the  present  occasion  is  founded 
upon  the  application  of  the  principles  there  laid  down 
to  the  case  now  before  the  Court*  We  were  also 
referred  to  the  case  of  The  King  v.  Shipley^  where  the 
judgment  was  arrested.  Now,  upon  looking  at  the 
record  in  that  case,  I  find  that  in  two  instances,  at 
least,  the  words  <*  the  king,"  occurring  in  thepamphlet) 
are  alleged  by  innuendo  to  mean  '*  our  said  lord  the 
king ;"  and,  in  one  instance,  the  expression  '*  the  par- 
liament," occurring  in  that  pamphlet,  is  asserted  by 
that  information  to  mean  *^  the  parliament  of  this 
country."  But  upon  reading  the  whole  of  that  pam- 
phlet, it  is  obvious  that  its  general  character  was  that  of 
an  abstract  and  hypothetical  composition,  in  parts  per- 
fectly abstract,  in  other  parts  hypothetical ;  and  there 
was  not  any  averment  on  the  record  to  shew  that  those 
things,  which  were  there  put  by  way  of  h}'pothesis  and 
supposition,  were  intended  to  apply  to  the  existing  state 
of  the  country,  nor  to  the  e^cisting  sovereign  or  parlia- 
ment ; 
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ment;  and  I  conceive  the  ground  of  the  judgment  of       1821. 
the  Court  in  that  case,  of  which  we  have  not  a  full  and        ' • 

TbeKnro 

perfect  report,  must  have  been  that  that  particular  pub-  ^againtt 
lication  was  in  its  own  nature  so  abstract  and  so  hypo« 
thetical,  that  without  eomething  more  than  appeared 
upon  that  record,  the  Court  could  not  pronounce  those 
matters  to  be  scandalous  or  defamatory,  of  and  concern- 
ing the  kingdom  or  the  king.  But  the  record  in  the 
present  case  is  of  a  very  different  nature.  The  writer  of 
the  paper  in  question  begins  by  mentioning  his  having 
read,  in  some  papers  that  had  arrived  late  the  day 
before,  some  matters  which  had  filled  him  with  indig- 
nation  and  horror;  he  therefore  begins  by  saying,  in 
plain  terms,  that  he  has  read  something  which  is  to  be 
the  subject  of  what  he  shall  hereafter  say.  Then  the 
question  is,  upon  this  part  of  the  case^  whether  that 
which  follows  must  not  be  understood  by  the  Judges 
(as  undoubtedly  it  will  be  by  all  other  men)  to  be  of 
and  concerning  the  government  of  this  kingdom,  and 
calculated  to  excite  disaffection  and  dislike  to  that 
government.  It  is  true,  that  the  writer  h^^^  not  dis- 
tinctly asserted  that  that  act  of  the  draf"  ,  or  military 
to  which  he  is  adverting  was  done  by  the  authority,  or 
that  it  even  had  the  approbation,  of  the  government. 
We  are,  however,  to  judge  from  the  whole  tenor  and 
import  of  that  writing,  whether  it  does  not  mean  to 
convey  to  the  minds  of  his  majesty's  subjects  that  mucli 
has  been  done  amiss  by  the  existing  government.  Is  it 
possible  to  understand  as  alluding  to  any  other  than 
the  government  of  the  country,  that  which  is  said  very 
early  in  this  paper  concerning  the  use  of  a  standing 
army  in  time  of  peace,  or  the  reference  to  the  wisdom 
of  our  forefathers  in  dismissmg  the  Duick  guards  of 

King 
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1821.       King  William?    The  passage  by  which  the  gentlemen 
fj^  -^^^     of  England  are  strongly  invited  to  exert  themselves  to 
JJJ*^       uphold  the  rights  and  liberties  of  their  country ;  that  by 
which  other  persons  are  invited  to  join  in  the  general 
voice^  and  to  demand  justice  and  redress^  and  to  head 
public  meetings  for  that  purpose ;  the  supposition  that 
death  by  military  execution  may  be  the  consequence  of 
meeting,  but  that  a  man  can  never  die  so  well  as  in 
advocating  the  cause  of  the  liberties  of  his  country ; 
the  allusion  to  the  abdication  of  King  JameSf  and  the 
conduct  of  the  military  on  the  acquittal  of  the  sevea 
bishops;  and  the  contrast,  which  immediately  follows^ 
between  that  which  is  supposed  to  have  been  the  exist- 
ing law  of  military  discipline  at  that  time  and  the 
present ;  —  are  all,  as  it  seems  to  me,  capable  of  only  one 
application.    It  seems  to  me,  therefore,  to  be  utterly 
impossible  that  any  person  should    read    this  paper 
without  saying,   upon  the  whole,   that  it  is  a  strong 
appeal  to  the  people  of  this  country  to  exert  themselves 
in  maintenance  of  the  rights  and  liberties  of  the  country, 
which  rights  and  liberties  cannot  have  been  invaded  and 
put  in  jeopardy  by  the  unauthorised  act  of  particular 
troops,  but  only  by  some  act  of  the  existing  government 
of  the  country.     For  these  reasons,  we  are  of  opinion, 
that  reading  and  understanding  this  as  Judges,   in  the 
way  in  which  other  men  should  read  and  understand  it, 
we  are  bound  to  say  that  it  is  a  paper  plainly  importing 
in  itself  to  be  of  and  concerning  the  government  of  the 
country.      It  appears  to  me  that  there  is  no  other 
alternative ;  for  if  we  do  not  say  that  it  is  of  and  con- 
cerning the  government,  we  can  only  say  that  it  is  alto- 
gether without  application. 

I  come 
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I  come  now  to  the  second  objectioni  viz.  the  want  of       1821. 
certainty  in  the  manner  in  which  the  troops  are  men«       — — 

TheKiiw 

tioned.  I  take  it  to  be  perfectly  clear,  that  slanderous  j^amit 
matter  on  any  part  of  the  king's  troops  might  be  the 
subject  of  criminal  prosecution,  although  the  writer 
should  not  define  what  particular  part  of  the  troops 
were  referred  to.  Let  us  look,  then,  to  the  whole  of  this 
record,  and' see  what  the  defendant  had  in  view.  It  is 
charged,  that  intending  to  insinuate  and  cause  it  to  be 
believed  that  divfsrs  of  the  liege  subjects  of  our  lord  the 
king  had  been  inhumanly  cut  down,  maimed,  and  killed 
by  certain  troops  of  our  lord  the  king ;  (that  is,  by  part 
of  the  troops  of  our  lord  the  king,)  he  published  of  and 
concerning  the  said  troops  of  our  lord  the  king;  (that  is, 
of  and  concerning  some  troops,  an  undefined  part  of  the 
troops  of  our  lord  the  king ;)  certain  matters,  and  having 
used  the  word  dragoons,  it  is  averred  that  he  used  that 
word  to  denote  the  said  troops;  that  is,  those  troops  be- 
fore mentioned,  whom  it  was  his  object  to  bring  into 
hatred  and  contempt.  Understanding  that  to  be  the  plain 
and  obvious  meaning  of  this  record,  taken  together,  we 
are  of  opinion,  that  the  objection  cannot  prevail.  But^ 
even  supposing  that  it  was  imperfectly  and  indistinctly 
charged,  yet,  taking  this  as  a  libel  of  and  concerning 
the  government,  and  of  and  concerning  certain  persons 
not  sufficiently  ascertained  and  defined,  the  latter  part 
must  be  rejected,  and  the  information  would  then  stand 
as  a  charge  of  a  libel  of  and  concerning  the  government. 
For  these  reasons,  we  are  of  opinion,  that  no  rule  ought 
to  be  granted. 

Rule  refused. 


The  defendant,  in  mitigation  of  punishment,  put  in  Saturday, 
anaffidavity  stating  that  he  ma  read  in  certam  news- 
papers 


B0BIUTT. 


S«0  CASES  w  HILARY  TERM 

1821.       papers  an  account  of  the  transactions  represented  to 
*"■■"       have  taken  place  at  Manchester  on  the  16th  of  August. 

^lie  King 

agamu  They  stated,  that  the  yeomanry  cavalry  rode  in  among 
a  large  body  of  people  assembled  for  the  purpose 
of  petitioning/or  a  reform  in  parliament,  and  that  seve« 
ral  persons  were  killed,  wounded,  and  maimed.  The 
affidavit  then  stated,  that  the  defendant,  considering 
that  the  unprovoked  aggression  committed  on  an  un- 
armed multitude,  and  the  mischiefs  inflicted  by  the 
cavalry,  demanded  the  most  immediate  and  strongest  ex- 
pression of  abhorrence,  under  the  impression  of  strongly 
excited  feelings  of  indignation  wrote  the  address,  but 
denied  that  he  had  any  seditious  intention  therein,  or 
any  other  intention  than  that  of  rousing  the  attention  of 
his  countrymen  to  a  transaction  which  he  considered  as 
a  gross  and  "wanton  outrage  upon  the  liberty  of  his  ma- 
jesty's subjects,  and  of  exciting  an  early  attention  to  the 
extreme  danger  of  substituting  military  force  for  the 
civil  power  in  the  preservation  of  the  peace.  To  this 
affidavit  no  objection  was  made.  Other  affidavits  were 
then  tendered  on  the  part  of  the  defendant,  to  shew  that 
the  statement  contained  in  those  newspapers  was  founded 
in  truth. 

The  Attomey'General  contended  that  these  affidavits 
could  not  be  received.  If  such  affidavits  were  received, 
counter  affidavits  on  the  part  of  the  prosecution  must  be 
received  also ;  and  the  consequence  would  be,  that  the 
Court  would  be  compelled  to  try  upon  affidavit,  the 
question  whether  the  persons  composing  the  yeomanry 
cavalry  at  Manchester y  on  the  1 6th  oi  August j  had  or  had 
not  been  guilty  of  a  crime.  In  The  King  v.  Finnerfy, 
in  Hilary  term,  18U;  affidavits  of  the  trnth  of  the  iacts 
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stated  in  the  libel  were  refused  in  mitigation  of  punish-        16S1* 

ment.      [Best  J.    In  The  King  v.  Draper^  in  Easter 

term,  1809,  the  Court  received  such  affidavits,  but  I       offamu 

believe  it  was  with  consent  of  the  prosecutor.]     Here 

the  libel,  on  the  face  of  it,  appears  to  be  founded  on  the 

statement  which  the  defendant  read  in  certain  news« 

papers.    He  was  entitled,  therefore,  to  shew,  that  he  did 

read  such  statement  in  such  newspapers ;  but  his  offence 

cannot  be  altered  by  the  truth  or  £edsehood  of  those 

statements,  and  therefore  the  truth  can  be  no  ground 

for  the  Court  to  mitigate  his  punishment. 

Scarlett  J  Denmatt,  PMUippgj  Btackburtie^  and  EoarUf 
contra.  These  affidavits  are  admissible.  The  object 
of  the  defendant  is  not  to  charge  the  government  with 
the  acts  which  took  place  at  Manchesfer^  but  to  shew 
that  his  address  to  his  constituents  was  called  for  by  facta 
which  really  existed.  If  the  facts  were  wholly  false 
that  might  be  urged  strongly  in  aggravation  of  punish* 
ment,  and  if  so,  the  truth  of  those  fetcts  may  as  fairly 
be  urged  in  mitigation.  In  Starkie  an  Ubely  p.  561.,  it 
is  stated,  that  although  the  trut;^  of  the  publication  can<* 
not  constitute  a  distinguishing  boundary  between  cri'* 
minality  and  absolute  innocence,  yet  it  may  materially 
affect  the  measure  of  punishment,  and  3  Bacoris  Alt.  495. 
is  an  authority  to  the  same  affect.  They  also  referred 
to  Bex  V.  Home{a)j  and  The  JSarl  of  Leicester  v. 
WaUer.  {b) 

Abbott  C«  J«   I  am  of  opintoh  that  these  affidavitis 
cannot  properly  be  laid  before  the  Court.  It  is  perfectly 

(a)  C9Wp^  6Sf.  (()  S  Camfh.  2SU 

dear 
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1891.  d«ir  that  if  we  receive  those  now  offered,  we  must  receive 
"-*-^  affidavits  on  the  other  side  in  contradiction,  and  then 
agabut  the  Court  must  necessarily  be  placed  in  the  situation  of 
trying  facts  relating  to  the  misconduct,  real  or  sup- 
posed, of  those  who  constituted  a  part  of  his  majesty's 
army,  in  their  absence,  and  perhaps  to  their  very  great 
injury.  It  seems  to  me  that  the  proper  course  to  adopts 
in  the  present  stage  of  the  proceeding,  is  to  look  at  the 
situation  in  which  the  defendant  himsel  was  placed  at 
tbe  time  he  composed  and  published  the  libel  for  which 
he  is  now  called  upon  to  answer.  We  should  con- 
sider ourselves  as  possessing  the  same  means  of  know- 
ledge^ and  no  other,  of  the  matters  which  formed  the  in- 
ducement to  the  composition  itself,  which  the  defendant 
himself  then  possessed.  He  has  informed  us  by  his  af- 
fidavit, that  he  was  induced  to  write  and  publish  diis 
address  to  his  constituents,  in  consequence  of  represent- 
ations seen  in  various  newspapers,  as  to  something  that 
either  had  or  was  supposed  to  have  occurred  at  Man- 
chester. It  seems  to  me  that  we  should  do  great  in- 
justice to  the  defendant,  if  we  were  to  allow  ourselves 
to  be  induced,  for  the  purpose  of  aggravating  punish- 
ment, to  receive  any  affidavits  of  the  falsehood  of  thoee 
representations  on  which  he  tells  us  he  was  moved  to 
write  that  which  he  did.  I  think,  as  on  the  one  band 
we  cannot,  with  justice  to  the  defendant,  receive  such  af> 
fidavits,  so  on  the  other  hand  we  cannot  receive  affida*> 
vits  which  go  to  shew  that  a  great  part  of  the  represent^ 
ation  contained  in  those  newspapers,  which  led  the 
defendant  to  express  hia  feelings  thus  strongly,  ^as 
founded  in  truth.  The  affidavit  n^ade  by  the  defend- 
ant himself,  stating  that  his  feelings  were  strongly  ex- 
cited by  the  statement  he  had  read  in  the  newspapers, 

was 
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was  most  properly  laid  before  us*     To  that,  in  forming       183U 
an  estimate  of  the  character  of  that  which  was  written 
by  the  defendant,  I  shall  give  its  due  and  prefer  weight; 
but  I  am  clearly  of  opinion  that  these  affidavits  now 
offered  cannot  be  received. 

Batlet  J.  I  entertain  no  doubt  that  in  this  case  any 
evidence  of  the  truth  of  the  facts  charged  in  this  infor- 
mation is  inadmissible.  If  we  were  to  accede  to  it,  we 
should  let  in  a  most  dangerous  rule  of  practice^  and  <»e 
which  would  be  a  great  disgrace  to  the  administration 
of  justice.  The  libel  in  question  imports,  that  the 
troops  had  killed  men  unarmed,  unresisting^  and  had 
^disfigured,  maimed,  cut  down,  and  trampled  on  women. 
If  that  were  done,  if  unresisting  men  were  cut  down, 
whether  by  troops  or  not,  it  is  murder '  for  whidi 
the  parties  are  liable  to  be  tried  by  the  law  of  the 
country;  and  I  for  one  will  ever  uphold  this,  that 
a  man  shall  come  to  his  trial  fairly,  and  without 
any  prejudice  created  upon  the  public  mind  in  that  re- 
spect. In  Rex  V.  Fleet  (a)  the  publication  of  depositions 
taken  before  a  coroner  was  brought  under  the  consider^ 
ation  of  the  Court,  who  thought  it  a  ground  for  a  cri* 
minal  uiformation.  For  by  putting  the  public  into 
possession  of  the  facts,  ^  before  the  period  at  which 
the  party  is  to  be  put  upon  his  trial,  such  a  prejudice 
in  the  public  mind  may  be  created,  as  to  make  it 
impossible  when  the  party  is  afterwards  put  upon  hia 
trial  on  that  inquest,  to  select  a  jury  whom  that  pre- 
judice has  not  reached.  The  law  oi  England  is  anxious 
for  the  interests  of  persons  against    whom   charges 

may  be  made.    If  a  man  commits  a  crim^  there  is 

• 
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1821.       a  legal  and  constitutional  mode  by  which  that  crime 
,_r^^"        may  be  brought  into  discussion.     He  is  liable  to  be 

(Hfif^  tried)  but  though  hb  crime  may  be  as  great  and  as 
aggravated  as  possible,*  he  ought  to  have  a  full,  fair,  dis- 
passionate, and  temperate  investigation  of  his  conduct 
at  the  time  of  trial.  In  this  case,  the  libel  imputes  that 
which  would  be  inurdef,  and  it  charges  not  any  par- 
ticular individual,  but  a  body  at  large  with  the  crime. 
Now  it  is  impossible  for  a  man  to  read  this,  even  al« 
though  he  may  not  be  able  to  fix  on  any  .of  the  per- 
sons  constituting  a  part  of  that  body,  without  a  degree 
of  irritation  being  created  against' them,  so  that  if  after- 
wards they  are  singled  out  as  the  individuals' against 
whom  an  indictment  is  preferred,  a  prejudice,  not  against, 
them  individually,  but  as  having  constituted  a  part  of 
that  body,  would  probably  be  raised.  Then  if  the 
Court  allow  the  tnith  in  this  case  to  be  laid  before 
them  in' mitigation  of  the  punishment  of  a  person,  who,, 
not  in  the  course  of  the  administration  of  justice,  but  aa 
a  volunteer,  has  laid  this  before  the  public,  they  would 
give  to  him  an  opportunity  of  bringing  forward  a 
charge  against  a  body  of  men ;  and  if  any  of  the  indi- 
viduals of  that  body  afterwards  are  put  upon  their  trial 

• 

for  the  share  they  have  taken  in  the  transaction,  it  may 
be  difficult,  nay,  impossible, '  that  they  should  have  au 
unprejudiced  trial.  In  the  observations  I  have  made^ 
I  have '  confined  myself  to  those  cases  in  which  the 
charge  is  a  charge  of  an  indictable  offence.  There 
™ay,  by  possibility,  be  cases  in  which  the  publication 
may  be  a  libel  or  not,  according  as  the  fact  be  true 
or  false;  and  in  such  cases,  where  the  falsehood  is 
essential  to  constitute  the  crime,  or  the  truth  is  suf« 
ficient  to  do  away  the  crime,  as  it  seems  to  me^ 
the    truth    may  possibly   be    received    in    evidence. 

I  do 
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I  do  not  therefore  mean  to  say  that  there  may  not  be  1821. 
some  cases  in  which  the  truth  may  be  brought  forward  as 
an  answer  to  the  charge,  or  as  a  mitigation  of  punishment.  ogainst 
I  will  put  a  very  plain  ond  familiar  case.  Suppose 
that  I  publish  that  on  such  a  day  a  man  was  convicted  of 
perjury,  and  the  fact  was  so.  Am  I  then  to  be  mdicted 
for  telling  the  public  that  he  was  so  convicted  of  per* 
jury?  I  am  at  liberty  to  shew  that  he  was  indicted  for 
the  crime,  that  be  was'  convict^, 'and  that  tl^erefore 
there  v/as  no  ofience  in  my  making  that  communication 
to  the  public,  of  an  existing  fact.  That  is  one  instance, 
and  very  probably  many  other  instances  ejusdem  gene- 
ris might  be  put.  The  case  of  The  King  v:  Home  has 
been  mentioned.  It  is  phlinly  distinguishable  from  the 
case  before  the  Court,  on  the  ground  that  the  libel  did 
not  impute  to  any  persons  there  mentioned,  that  they 
had  been  guilty  of  an  indictable  offence.  It  appears  to 
me,  upon  the  whole,  that  it  would  be  a  great  obstruction 
to  public  justice,  and  a  great  stigma  on  the  administra- 
tion of  justice  in  this  country,  if,  in  a  collateral  way, 
in  a  transaction  in  which  the  public  mind  may  hap« 
pen  to  be  interested,  any  person,  by  a  voluntary  publi« 
cation  on  his  part,  should  be  at  hberty  to  raise  the 
question,  whether  particular  individuals  had  or  had  not 

been  guilty  of  particular  crimes,  instead  of  doing  so  in 

» 

a  constitutional  mode,  by  bringing  forward  the  charges 
against  those  individuals  openly,  and  giving  them  a  fair 
opportunity  of  defending  themselves  against  the  accu- 
sation. I  think,  therefore,  that  these  affidavits  camiot 
be  read. 

HoLROYD  J.  I  am  also  of  opinion,  that  iti  this  case 
we  are  bound  by  law  to  say,  that  these  affidavits  cannot 
be  read«  Thi9  is  a  libel  which  assumes  certain  facts  to 
-   Vol.  IV.  Z  have 
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1821.       Iisve  bten  stated  in  the  pablie  papen,  and  certainly  tlia 
ij.    «         truth  that  those  newspapers  had  contained  those  parti-* 

agpinst       calars  (whether  the  account  given  in  those  papers  was 
correct  or  not)  may  legally  and  properly  be  offered  to  the 
Caattj  in  considering  the  motiyes  and  gtoimds  for  the 
impression  which  produced  that  pnblication  whidi  is 
charged  as  a  libel.    The  libel  does  not  assume  to  pro^ 
deed  on  any  facts  knnnm  to  the  defendant:  but  only  en 
information  which  he  has  received  upon  the  subgeet; 
And  the  affidavits  now  offered  are  not  to  shew  what  in- 
formation  the  defendant  received,  and  upon  which  he 
acted  in  publishing  this  libel,  but  certain  mattersi  the 
existence  of  whtch^  if  troe^  formed  no  ground  or  motive 
dn  which  he  acted  in  publishing  the  letter  in  questicML 
It  appears  to  me,  that  it  would  not  be  proper  for  tkeCosrt 
to  deceive  affidavits  stating  that  there  waa  no  feundaticm 
ht  ttH  for  those  accovmts  which  were  given  in  the  news- 
|tacpers,  and  upon  winch  the  defendant  aeted«    U^  then, 
that  circumstance  would  not  constitute  an  aggraivation 
of  the  o£fence»  the  contrary  cmght  not  to  operate  m 
aUeviation  of  it.    The  falsehood  of  these  accounts  does 
n<^  form  any  ingredient  in  the  crime  for  which  d«e  de^ 
feiidant  is  called  up  for  puni^ment,  and  therefore  ft  is 
Itot  t<»  hef  assumed,  thai  the  aceeunta  there  stated  were 
fUse^  but  only  that,^  not  blowing  whether  they  were 
true  or  false,  upon  the  feaMfaig  of  those  pifiers,  he^  with 
the  intent  charged  in  the  indietntat  (which  is  found  by 
the  jury,)  published  this  paper,  containing  a  statement 
it  the  facts,  or  rather  itn  asssonptioii  of  the  facts  as  re- 
presented  in  the  newspapers,  and  expressing  the  irrit- 
ated feelings  of  his  mind  upon  the  subject.     The  false- 
hoody  in  this  oase,  is  no-  ingredi^t  in  the  crime  chaifed 
l^nst  Sir  V^Bmiettt     The  charge  is,  that  he  has 
put^tabed  tftis  upoa  readiagp  tbesii  thii^gd^  in  a  pubUe 
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nfewspaper.     Whether  they  be  thie  or  whether  thfey  bfe        isdu 
fake,  he  has  given  vent  to  those  feelings,  in  brdel*  that, 
this  matter  might  be  pnblished  thronghdut  the  km^btn^ 
with  a  view  to  call  a  meeting  of  Ms  eltetofs,  ana  in 
order  that  otbfer  ptibUc  meetings  niight  be  held  throdgh- 
oat  the  kingdom.    That  in  the  charge  for  whidi  life  k 
brought  np  tb  receive  th^  Judgment  61  the  Cdtlr^  it 
which,  as  it  appears  to  me,  fitlsehood  is  rib  ingredient ; 
we  are  not  to  ^stime  that  the  c^temetits  are  fHls^'  ittia 
therefore  we  are  not  to  rteeite  affidavits  to  shew  that  tU^' 
are  true,  particularly  if  they  go  to  afiect  other  persons; 
bodies  of  men^  the  particular  individtials  of  whom  kte 
not  named.     It  migfat  be  necessary  perhaps  for  lill  thbiH^ 
mdividuals  to  conie  With  affid^tits  befo'r^  it  bini\A  Ik 
said  that  the  cbargef^  niad6  by  thes^  ^ffidavittf  tf^re  fUlly 
answered.    The  effect  on  the  mlttds  of  tb6  public  wdtfld 
be  most  injurious,  if;  preVidUsly  to  the  bringiit^  dt  pet-' 
sons  to  trial  who  hate  conuofiitted  oiBences  as  diarged  Vf 
this  libel,  such  a  publication  as  this  tdrHd  be  perriiltted. 
The  law  of  England  sayi^'  that  libels  are  tlbt  to  be  pftrb- 
lished  respecting  persons  accused,  but  they  are  to  cdchfi 
fairly  to  their  trial.    It  Spears  to  ine,'  thAi  we  are  by 
law  boilnd  to  say,  that  we  cannot  receiv6  thes^  Affida- 
vits in  mitigation  of  punishment. 

Bestt  J.  J  am  of  the  same  opinion.  This  Kbel  iitr-^ 
putes  the  coriimission  of  a  crime  to'  certain  persbnsr 
composing  part  of  the  king's  troops, '  who  are  stat^  itf 
have  killed  or  maimed  certain  subjects  of  the  king. 
That  crime  may  be  either  nmrder  or  tdftrislaughier, 
according  to  circumstanoea ;  and  if  we  W^re  td  recite' 
affidavits  to  shew  that  the  facts  allnded  to  in  thli  libel 
were  true,  we  must  receive  also  countet-affiditvits  dn  thle 
other  side ;  and  we  should  thte  try  dpott  affidavit,  in 
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the  absence  of  the  paities  to  whom  the  crime  is  imputedi 
the  question  of  their  criminality.  A  distinction  has 
been  taken  between  giving  the  truth  in  evidence  at  the 
ti'ial,  and  giving  it  in  evidence  in  mitigation  of  punish-* 
ment*  In  my  opinion,  it  is'  less  objectionable  that  it 
should  be  received  in  evidence  at  the  trial,  than  in  this 
stage  of  the  proceeding;  because  the  matter  must  now 
be  tried  upon  affidavit,  and  every  lawyer  knows  how 
difficult  it  is  to  get  at  the  truth  of  such  matters  upon 
affidavits.  The  present  case  is  very  distinguishable 
from  The  King  v.  Draper,  to  which  I  have  called  the 
attention  of  the  Court  The  libel  of  the  defendant, 
there,  consisted  in  a  statement  of  facts  within  his  own 
knowledge;  but  that  which  induced  the  defendant  to 
pubUsh  this  libel,  was  the  statement  of  facts  which  he 
read  in  the  newspapers.  The  truth  or  falsehood  of 
these  facts  is  not  the  subject  of  enquiry  here,  but  the 
spirit  which  actuated  the  defendant  at  the  time  of  the 
publication.  To  judge  of  that,  we  must  consider  his 
situation  at  that  time,  and  the  means  of  knowledge 
which  he  then  possessed.  That  was  wholly  derived 
from  the  statement  he  had  read  in  the  newspapers ;  and 
therefor^  in  this  case,  his  criminality  in  publishing  the 
libel  in  question  is  neither  increased  nor  diminished  by 
the  truth  or  falsehood  of  the  facts  stated  to  have  occur- 
red  at  Manchester.  For  these  reasons,  I  am  of  opinion 
that  these  affidavits  cannot  properly  be  laid  before  the 
Court. 


The  defendant  now  put  in  an  affidavit,  stating  that 
all  the  different  accounts  he  read  in  the  newspapers,  and 
received  elsewhere,  pf  the  meeting  at  Manchester,  how- 
ever they  varied  respecting  the  motives  and  objects  of 
the  persons  assembled  there^  did  all  concur  in  stating 

the 
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the  &ct  that  no  violence,  nor  any  disorderly  conduct,         1821. 

had  been  committed  by  the  people,  and  that  no  attempt 

had  been  made  on  the  part  of  the  civil  power,  either  to        agahut 

apprehend  the  speakers  or  to  disperse  the  crowd ;  but 

that  an  armed  body  of  yeomanry,  without  any  previous 

notice,  rode  in  amongst  an  unresisting  multitude,  and 

committed  the  acts  stated  in  the  newspapers :  and  that 

he,  the  defendant,   had  no  doubt  in  his  own  mind  that 

the  statement  was  true* 

The  Court  sentenced  him  to  pay  to  the  king  a  fine  of 
2000^,  and  to  be  imprisoned  three  calendar  months. 


The  King  against  Davison. 

THE  defendant  was  indicted  for  the  publication  of  a  A  judge  tt  nid 
blasphemous  libel.     At   the  trial,   at   the  London  power  of  fining 
sittings  after  Trinity  term,  before  Best  J.,  the  defendant  rcontonpt 
conducted  his  own  defence,  which  he  read  from  a  written  S^^^- 
paper.    In  the  course  of  this,  he  made  several  offen-  5J^5L^^" 
sive   observations    concerning  the    Christian  religion,  j^* 
and  derogatory  to  the  character  of  persons  who  were 
not    present    in  Court    to  defend   themselves.      The  . 
learned  Judge  warned  him  of  the  impropriety  of  such 
conduct,  and  told  him  he  would  not  allow  him  to  revile 
the  Christian  religion,  or  attack  the  character  of  per- 
sons not  before  the   Court.      After  this  admonition, 
the    defendant,    as   a  reason    for   his  not  employing 
counsel,  used  this  expression :  <^  No  barrister  will  un* 
dertake  and  uphold  an  honest  defence  in  a  cause  like 
mine."     The  learned  Judge  again  interposed,  and  told 
bim  that  his  conduct  was  highly  improper,  and  that 
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f  8?I«       I)§  f|[}ffst  cpofine  |^unself,  s^rictlj^  tp  matter  relevant  to 
-L— gT         Ws  4efpnpe,  and  that,  if  bp  departed  frora  that  course, 
*JSf^       hp9  the  learned  Judge,  shpuld  bq  obligeji  to  pse  the 
m^Qs  )ie  had^  to  restf^  bioi ;  to  yrbich  the  defendant 
r^{)|i^f   "  My  lord,  if  jo)i  ^lave  your  dungeon  ready,  J 
wjlJ  give  ypi}  the  l^ey."   For  fhat  €;xpf ession  t^e  learned 
Jffiflge  fined  hipi  20L    The  defendant  afterwards  used 
^e  following  expressioi^^.     ^^  The  Deist  |s  anat|iema« 
tised,  because  he  cannot  believe  t^at  somi^  tracli^pps^ 
handed  down  among  the  Jews  and  the  Christians,  are  a 
Piyj|i^  r^yel^tipi),  ^d  npt  only  superior  to  the  iseveral 
and  f  j^pectiye  Revelations  possess^  by  the  Turk^  the 
Brahmins,  or  the  Hindoos,  and  many  others,  but  the 
only  genuine  and    authentic    revelation  in  existence. 
Now  it  so  happens,  that  the  Deist  considers  this  col- 
lection of  anci^t  tracts  ^  cpnt^  ^ntiments,  stories, 
and  representations,  totally  derogatory  to  the  honour  of 
1^  pod,  d^^r^ptiY^  tp  pure  principles  of  wprality,  and 
pj[)pp^ed  tp  the  b^f  inte^rests  of  society."     For  these 
^:{cpfe8siQps  the  learned  Judge  fine4  bim  40/.    The  de- 
fen^ai^t,  after  tbat,  sc^d,    *^  The  bishops  are  generally 
{jCeptic^ ;"  for  w^icb  the  learned  Judge  fiqed  him  402» 
"j^he  defendant  hi^ving  been  convicted.  Cooper^  in  3fi- 
^h^elmas  term,  pbtained  a  rule;  nisi  for  a  new  trial,  upon 
^  affid^vi^  wjiich  stat^,  that,  by  these  fines,  the  de- 
fepf^ant  y^^^  intimidated  and  co^fouqded,  qn^  omitted 
spme.  i^Qft  ^^e^i^l  part$  of  his  d^ence,  among  yrhich 
^^re  a  hundred  r^speptabl^  apthor4|ie$,  selected  firoia 
the  lyritiugs  of  ecc|psi^tics  as  ifell  as  laymen,  in  favour 
of  a  fre^  toleration,  and  ag^nst  every  species  of  perse- 
cution, QU  the  score  of  opiqion,  which  deponent  had 
cpnnepte^  by  a  cbaip   of  reasoning  and  appropriate 
^epar^ ;  (^(^  it  further  stated  his  belief  tbfit,  had  he 
bf^  permitt;^  ^  gp  Q{i  i^ithout  tho99  interi^qpti^nf 
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and  fines,  which  paralyzed  his  cnergieB,  be  should  have        18S1. 
succeeded  in  making  an  impretaion  on  the  jury  in  hia 
favour,  and  obtvned  a  verdict  of  acquittal 


Gumey  and  Marriott ^  inMicAadmat  term,  shewed 
cause.  These  fines  were  pn^rly  imposed;  the  first 
was  for  an  expression  that  contained  a  direct  insult  to 
the  judg^  and  therefore^  pf  itsell^  was  a  contempt  of 
Court  Tlie  second  fine  was  for  a  repetition  of  the 
ofience  for  which  he  was  indiqted*  That  was  a  cou^ 
t^mpt,  therefore^  inasmuch  as  it  was  a  breach  of  the  law 
committed  in  the  face  of  the  Court;  and  also  was  a  di« 
rect  contravention  of  the  order  of  the  learned  judge.  The 
last  fine  was  for  an  attack  upon  the  character  pf  per- 
sons not  before  ^e  Courtf  and  was  a  contempt,  as  it  ww^ 
in  contravention  pf  the  order  given  by  the  learned 
judge.  These  fines,  therefore^  were  all  properly  inv- 
posed,  and  the  necessity  for  imposing  them  was  created 
by  the  miscopduct  of  the  defendant  himself.  He  cannoti 
therefore,  make  the  impositions  of  those  fines  a  ground 
for  a  new  trial. 

Coop&  contra,  A  judge  has  no  power  to  fine  a  ^ 
fendant  for  impropriety  in  the  course  of  his  speech  to  a 
jury  in  his  defence.  In  Finet^s  Abridgment,  more  than 
eighty  instances  of  contempt  are  given,  but  there  is  oonq 
of  a  fine  on  a  defendant  for  a  contempt  committed  in  his 
defence.  Lord  Coke^  in  his  2nd  Institute  228,,  con^ 
menting  upon  the  statute  of  Westminster^  says,  that  it 
extends  only  to  extrarjudidal  slanders ;  and,  therefore^  if 
any  man  bring  an  appeal  of  robbery,  murder,  or  other 
felpny,  against  any  of  the  poers  or  nobles  of  tb^  realm, 
and  charge  them  with  fpurderi  robbery,  or  felony, 
f4beit  the  cb^r^  be  &lse^  yet  shall  tbe^  bf^v^  no  action 
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1821.        de  scandalis  mugnatuiDi  neither  at  the   common  law^ 
•  nor  upon  oither  of  the  statutes  for  the  bringing  of  his 

TbeKuro  . 

j^amtt  action,  nor  for  affirming  the  same  to  his  counsel,  or 
attorney,  or  cursitor,  for  the  framing  of  his  writs,  or 
Jor  speaking  the  same  in  evidence  to  a  jury.  And  the 
reason  given  is,  ^^  that  men  should  not  be  deterred  to 
take  their  remedy  by  due  course  of  law."  Now,  if  a  man 
is  not  to  be  deterred  by  the  fear  of  an  indictment  for 
libel,  or  an  action  for  scandal,  from  prosecuting  public 
offences,  or  the  assertion  of  his  civil  rights,  much  more 
ought  a  defendant,  in  a  case  like  this,  to  be  free  from 
all  risk  and  fear.  If  men  are  to  be  free  from  all  intimi- 
dation that  may  make  them  hesitate  to  promote  public 
justice,  by  prosecuting  others,  surely  they  are  to  be  equally 
unrestrained  by  any  fear  of  consequences  from  what  they 
may  say  in  defence  of  themselves.  This  has  always  been 
received. and  acted  upon  as  law,  and  that  too  even  by. 
the  Star  Chamber.  The  case  of  Bastwiclcj  Burton^  and 
Prynn  {a\  is  an  authority  to  shew  that  a  party  cannot  be 
prosecuted  or  sued  for  any  thing  alleged  by  him  as  a 

« 

party  in  a  cause.  Now  where  an  indictment  will  not  lie,  a 
judge  cannot  fine  for  contempt.  As  a  defendant  cannot 
be  indicted  for  scandalous  matter  on  third  persojis  spoken 
in  his  own  defence,  it  follows  that  he  cannot  be  fined.  For 
if  a  judge  could  fine  him,  and  so  punish  him  summarily, 
the  higher  mode  of  punishment  would  be  possessed,  when 
the  lower  was  wanted,  which  would  be  an  absurdity. 
No  such  power  ever  was  exercised  by  a  judge  till  the 
present  instance,  and  the  non-exercise  of  it  is  sufRcient 
to  shew  that  it  is  against  law.  On  the  other  hand,  there 
are  instances  where  defendants  have  used  the  most  con- 
temptuous expressions  in  the  course  of  their  defence, 
and  yet  no  fine  has  been  imposed ;  Sir  Walter  Baleigh*s 

(a)  5  HoweWt  gtaU  Trials,  714. 
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case,  2  HcwelTs  Stete  Trials,  p.  15  •    Colonel  LUbume%        laSU 
case,  4  HawelPs  State  Trials,    1291,  are  in  point     In      ^    _ 
the  case  of  Bastwicky  Burton^  and  Prynnj  3  HinoelT^       jagtAui 
State  Trials,  722,,  Bastwick  reproached  the  bar  for  want 
of  independence  in  addressing  the  Court,  imputed  iin« 
piety  to  the  bishops,  and  directly  attacked  the  Court 
itself.     The  conduct  of  Lord  EUenborotdgh  C.  J.  in  The 
King  V.  EcUofif  and  that  of  Abbott  C.  J.  in  Rex  v.  Car^ 
lile^  are  strong  negative  authorities  to  shew  that  no  such 
power  exists. 

Abbott  C.  J.  If  I  thought  that  the  decision  I  am 
about  to  pronounce^  could  have  the  efiSsct  of  restraining 
any  person  who  may  hereafter  stand  on  his  trial^  from 
making  a  bold,  as  well  as  a  legitimate  course  of  defence^ 
I  would  pause  before .  I  pronounced  that  dedaicm. 
The  question,  indeed,  is  a  momentous  one.  It  is  ab« 
solutely  a  question,  whether  the  law  of  the  land  shall, 
or  shall  not  continue  to  be  properly  administered.  For 
it  is  utterly  impossible  that  the  law  can  be  so  administered, 
if  those  who  are  charged  with  the  duty  of  administering 
it,  have  not  power  to  prevent  instances  of  indecorum 
from  occurring  in  their  own  presence.  That  power  has 
been  vested  in  the  judges,  not  for  their  personal 
protection,  but  for  that  of  the  public.  And  a  judge  will 
depart  from  his  bounden  duty,  if  he  forbears  to  use 
it  when  occasions  arise  which  call  for  its  exercise.  I 
quite  agree  that  this  power,  more,  especially  where 
it  is  to  be  exercised  on  the  person  of  a  defendant, 
is  to  be  used  with  the  greatest  care  and  moderation. 
But  if  the  publication  of  blasphemy  and  irreligion 
can  not  in  any  other  way  be  prevented,  in  my  opinion, 
a  judge  will  betray  his  trust  who  does  not  put  it  in 
force.    An  allusion  has  been  made  to  my  own  personal 

conduct 
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182I«       obnduct  on  a  former  occttuon.    I  hare  oft^  4oubtedt 
' '      whether  I  did  not  in  diat  ca«e  permit  too  much  to  be 

Hie  Kino 

ofoM       done;  but  I  thought  then^  that  it  WM  better  to  err  oa 
the  tide  of  forbearance.      The  question  here  i%  if  a 
judge,  Bitting  at  nisi  prins,  bM  power  to  impose  a  fine 
on  a  defendant  for  a  amtesipt  ?    That  he  has  pow^  to 
do  so^  I  can  entertain  no  doubt;  no  lawyer  cm  dpubt 
the  power  o(  every  court  to  fine  for  contempt.    Am  to 
the  particular  occasion  on  which  th^«e  fines  w^re  ynfh 
posedy  I  disclaim  any  right  to  judge  of  it ;  but  I  should 
be  wanting  to  myself  and  my  feelings,  as  well  as  my  duty 
to  others,  if  I  did  not  say,  thatt  in  the  vieiy  that }  hi^ve 
taken  of  this  case^  it  is  most  numifest  tba(  tbp  4efond* 
ant  came  into  court  with  m  express  design  to  revile 
the  Christian  reUgioQf    |t  became  the  duly  of  the  judge 
to  prevent  him  from  so  doings  by  the  impositioi;  of 
a  fine,  when  he  fouod  that  remonstrance  had  not  that 
efled.    Can  we  collect  firom  any  thing  uow  before  us, 
that  the  e£bct  of  that  was  to  stop  the  defendant  in  any 
Ii^timate  eour^  pf  defence  whatever^  or  to  deprive  him 
of  the  means  pf  urging  imy  topic  to  the  jury  which 
muld  have  led  them  to  pronounce  a  verdict  other  than 
they  did  ?    Ilie  publicatipn  of  the  papers  was  proved 
beypnd  doubt,  and  their  meaning  is  not  made  thp 
sulyect  of  any  question*     The  object  the  defendant 
seiimed  to  have  iu  view,  was  tp  re-assert  the  substance 
pf  the  sentiments  contained  in  those  papers,  and  to 
maintain  that  he  had  a  right  to  do  so*    Is  a  judge  to 
sit  imd  bear  n  man  maintain  his  right  to  assert  or 
publish  blasphemy  ?    Can  the  law  be  administered,  if 
the  affirmative  of  that  proposition  be  for  a  moment  ad* 
mitted?    I  fgn  quit^  confident   that  it  cannot.     But 
what  k  i^  (bft  tUm  d^^dant  h^s  bee^  restrained  from 
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doiqg  ?  Lqot^ipg  at  tps  own  ^iffifjl^frit,  li^  lajni,  (bat  bis  I8SI. 
piipe^  contained  a  great  de^l  ffipre^  thpt  fpme  part  of  it, 
ill  bis  judgment  wd  b^e^  w^  $(  f^d  propqr  tQ  b^ 
submitted  to  the  coosider^tipp  of  the  juryi  beqmsf?  i( 
cqntained  tbe  sentim^Ats  find  ppifpoQS  pf  inany  bi|ri(^ 
persons  as  to  the  M9prppfi^j|r  of  prpsecu|ion  for  re^ 
L'gious  opinions.  But  bpif^^  vf^  tbfit  in  any  degriee  re« 
levant  to  the  point  in  quefftfon?  Upon  tbe  ^b^l^^ 
I  think  that  tbe  1^  <4iinp(  be  prpperly  ^piim^tfsr^, 
unless  tbi^  power  of  inning  q^s^}  ai)d  t}^^^  tbe  e^^n 
qs^  of  it,  oT^  the  presisplj  pcci^iop|  vf|)f|  called  for  |)y  tjic 
copdMct  of  tbe  dfifwd^;  ««fdi  beijjg  pprfectly  §fttifi4^ 
that  (he  ^ep^  of  it  Ydlfi  W^  t9  d^W€|  the  4p&f»d«Wt  pf 
«»F  ^Wng  that  fnjgb^  JwyP  W^^.  hm  m  WS  addf jes^  tp 
tbe  jury,  I  am  clpar|y  of  ppiui^Ri  {Ijat^  lyp  pugbf  ^o^  (9 
gi:fU)t  a  new  trial. 

^AYLEy  J.  J  entirely  ^ee  wj^h  ypy  Lprd  Pbjrf  Jp^ 
tipesi  that  in  this  c^e  there  Qugbt  |ipt  be  a  new  tpf^^ 
The  question  is  shqrt)y  tbi^j  wbeth^^'  fpr  (bp  future, 
dfic^i^cy  and  decorum  sbMl  pr  ^b^U  pot  be  preserved  iq 
courts  of  justipe;  or  ^b^tbeii  un^^r  colpiir  of  defend- 
ing  himself  against  aqy  p^^cular  chft^get  a  defend- 
ant is  at  liberty  to  introduce  new.  miscbieyou^  and 
irrelevant  matter  upon  his  trjt^.  J  ^ree  tbfit  9  d^ 
fendant,  in  all  cases<|  should  hav^  every  facility  al- 
lowpd  him  in  bis  addr^  to  tbe  ^ury,  prpyid^  he 
confines  hin^self  within  those  rv|les  wbidi  decency  and 
decorum  requirfi.  In  eveiy  ca^^  the  subject  of  ^i^cus- 
sion  before  the  jury  is  to.  \).^  ponsidered,  and  a  judge  is 
hound  to  see  that  the  arguq^ei^ts  which  ^re  adduced,  are 
such  as  are  consistent  with  decency  and  decorum^  and 
no^  foreign  tp  the  matf ^r  pi^  which  th^  jury  haye  to  ^e^ 
^    Wb??i  §  ^?e  is  popdqcted  by  coffl^ft^lj Jl|ey  i^^^ 

perfectly 
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]82h       perfectly  well  what  the  rules  of  law  are,  and  they  have 
that  regard  for    their  own  character  which  generally 

AgoMtf       prevents  thera  from  doing  any  thing  which  may  break  in 
upon  the  rules  of  decency  and  decorum.     They  have  also 
sufficient  knowledge  (arising  from  their  experience  and 
education,)  to  form  a  judgment  whether  the  matter  be 
relevant  or  not.     But  defendants  arc  not  in  the  same 
situation  in  which  counsel  are;  they  have  not  the  same 
character  to  maintain,  and  are  not  always  so  well  in- 
formed as  to  know  what  is  relevant  or  irrelevant.     But 
every  man  who  comes  into  a  court  of  justice,  either  as  a 
defendant  or  otherwise,  must  know  that  decency  is  to  be 
observed  there,  that  respect  is  to  be  paid  to  the  judge^ 
and  that,  in  endeavouring  to  defend  himself  from  any 
particular  charge,  he  must  not  commit  a  new  qfience. 
Of  the  power  of  a  judge  to  fine  for  a  contempt  of  court) 
I  have  not  the  least  doubt,  and  I  am  of  ophiion  also^ 
that  the  judge  alone  is  competent  to  determine  whether 
what  is   done,    be  or  be  not  a  contempt;    and  that 
neither  this   court,  nor  any  other  co-ordinate  court, 
has  a  right  to.  examine  the  question,  whether  bis  dis- 
cretion, in  that  respect,  was  fitly  and  properly  exercised. 
If,    indeed,   the  judge  were  to  use  his    power    cor- 
ruptly, he  would  be  liable  to  an  impeachment.     If,  in 
this  instance^  I  were  at  liberty  to  express  an  opinion  on 
the  propriety  of  the  fines  in  question,  I  should  certainly 
say,  that  I  see  no  reason  whatever  to  be  dissatisfied  with 
the  exercise  of  that  discretion.     1  think  the  conduct  of 
the  defendant  called  for  the  interposition  of  the  judge ; 
and  that  he  would  have  abandoned  his  duty  to  the  pub- 
lic, if  he  had  not  interposed.     The  question  for  us  to 
consider  is,  whether  the  actual  exercise  of  that  power 
did)  in  this  particular  instance,  produce  such  an  effect 
on  the  defendant  as  to  give  him  a  fair  and  reasonable 

ground 
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ground  for  making  an  application  to  the  discretion  of       *a**» 
this  court,  in  order  to  have  a  new  trial.     Now,  in  con-      Th«  Knrc 
sidering  that,  we  must  of  necessity  look  to  the  conduct       bj^m. 
of  the  defendant  himself  at  the  time  when  he  was  fined : 
for  if  we  find,  as  in  the  present  case,  that  his  conduct  was 
improper,  then  we  cannot  interfere  in  his  behalf,  for  it 
is  his  own  fault,  if  he  has  been  deprived  of  the  means 
of  laying  before  the  jury  that  which  might  have  been  a 
legitimate  ground   of  defence.      We  must  also  con- 
sider whether  it  is  probable  that  he  has  been  precluded 
from  urging  that  which  might  have  operated  upon  the 
minds  of  the  jury,  so  as  to  induce  them  to  come  to 
a  different  conclusion,  because,  unless  that  was  so,  it 
furnishes  no  ground  for  a  new  trial.     Now  it  is  not 
suggested  to  us,  that  it  is  probable  that  the  defend- 
ant was  precluded  from  insisting  on  any  thing  which 
might  have  had  a  favourable  eflfect  on  the  minds  of  the 
jury.      When    I  look  at  the  libel  in  question,   and 
the  evidence  of  the  publication  of  the  two  papers,  it 
seems  to  me  to  be  utterly  impossible  to  suppose,  that 
any  thing  could  have  induced  the  jury  to  come  to  a  dif- 
ferent conclusion  firom  that  at  which  in  this  case  they 
did  arrive.    And  thinking  as  I  do  upon  that  point,  it 
seems  to  me,  that  it  would  be  a  perfect  abandonment  of 
our  duty,  if,  in  this  case,  we  were  to  accede  to  the  pre- 
sent application. 

HoLftOYO  J.  I  am  also  dearly  of  Opiiiion  that  we 
should  not  be  justified  in  granting  a  new  trial.  All  the 
cases  on  this  subject,  with  respect  to  the  power  oF  courts 
of  record  to  fine  and  imprison  for  contempt,  are  col- 
lected together  very  ably  by  Mr.  Justice  Wtlmoi,  with  a 
view  to  a  judicial  opinion,  in  the  King  v.  Almon  (a). 

(a)  WUfMt*§  Ifoies,  2i3. 

As 
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1821.       As  &r  as  I  can  in  this  case  enter  into  the  consideratioa 
of  the  subject  as  to  the  propriety  of  the  fines  in  qtiestiony 
I  think  the  jadge  was  fully  justified  in  imposing  them^ 
and  not  only  fiiDy  justified^  but  was  called  on  in  the 
dischaii^  of  his  duty  to  impose  them,  in  order  to  pre- 
y^it  the  line  of  defence  in  which  it  manifestly  appears 
the  defendant  was  determined  to  proeeedi  even  after  a 
warmng  had  been  given  to  him  to  desist*    The  judge 
had  the  defence  of  the  law  entrusted  to  him^  and  he 
must  either  have  permitted  a  breach  of  it,  in  which  case 
I  think  he  would  have  abitndoned  his  duty,  or  he  must 
have  fined  or  imprisoned  the  party.      If  be  had  im- 
prisoned the  par^  as  for  a  contempt,  that  mif^t  have 
had  a- worse  effect  on  the  defendant^  and  the  only  course^ 
therefore,  which  he  could  take,  was  that  of  fining. 
After  the  first  fine  was  imposed,  one  should  have  sup- 
posed that  it  would  have  prevented  a  repetition  of  the 
offence ;  but  it  seems  as  if  there  was  a  direct  design  to  set 
St  defiance  the  law,    for   the  defendant  said  that  he 
would  persist  in  that  course  of  defence.     Now,  what 
is  that  line  of  defence?    The  defendant  is  called  upon 
to  answer  for  a  crime  for  publishing  a  blasphemous 
libel.      In  such  a  case,   instead  of  ddending  himself 
by    shewing  that  he    is  not  guilty,  or  has  done  it 
under  such  circumstances  as  will  justify  his   act,  he 
chooses  to  justify  the  thiug  itself,  and  says  that  he  will 
persist  in  the  blasphemy.  That  is  an  offence  at  law  com- 
mitted in  the  face  of  the  court.     Then  is  the  judge, 
whose  sworn  duty  it  is  to  punish  crime  when  established 
by  proof,  and  brought  before  him  judicially,  to  sit  and 
hear  the  law  defied,  and  suffer  a  crime,  a  repetition  of 
the  same  crime,  to  be  committed  in  his  presence? •  The 
law  arms  him  with  an  authority  to  fine  and  imprison  a 
person  for  so  doing,  and  makes  it  incumbent  on  the 
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jttdge!  9o  tot^U  In  the  ettae  of  tai  instAt  to  hiitnell^  I82]. 
it  is  not  on  his  own  account  that  be  eommits,  for  that 
is  a  consideration  which  should  neter  eslter  his  liihld. 
But,  though  he  tnaf  desj^iso  the  insnlty  it  i»  a  dMf 
which  be  owes  to  the  station  to  Hfldiii  be  belongs,  bpsI 
to  i>fcifier  those  fbitig«  to  pass  whicb  l¥ill  ftiake  bim  dee- 
picabte  in  the  eyes  of  otbera*  It  is  Ms  doty  to  fsapptfrt 
the  dignity  of  bis  station,  and  uphold  tbe  law,  to  tba^ 
in  his  presence  at  least,  it  shall  not  tte'  infiriltged*  I 
think  the  jt^ge  in  this  case  was  josfified  ra  stoi^|iii^ 
the  defendant  in  this  line  of  bis  defence^  and  was  jto- 
trfied  in  fining  bim  fi>r  petsisting  in  it«  I  mention 
ttiese  things,  beetade  it  is  toid,  tbiit,  siipposing  tbe 
judge  had  the  power,  be  laay  barre  ktq^/ttjperty  ua^  i^ 
and  that  if  that  was  the  c^ase^  it  might  be  a  groittid  Ibr 
letting  the  defendant  have  a  new  trial^  and  tbalt  hf  the 
imposition  of  the  fines,  the  defettdsnt '  becaM6  Hih 
baffassed^  and  bad  not  i$och  adrantageff  odtmkbug  bis 
defence  as  be  oCberWise  mtgbt  bftye  bad.*  Bitt  iff  tbrt 
<^ase,  if  any  embamisscnent  arose^  it  Wa»  owing  to*  bts 
own  pei^inacity^  and  bis  deteftnination  to  go  0!a^  Again&t 
the  law.  I  can  see  no  groond  foi^  granting  a  new  trial. 
He  doei»  not  now  stat6  m  his  affidavit  any  legal  ddence 
i^cb  be  was  prevented  frotfi  makii^g,  nor  lay  Bitf 
thii^  before  us  which  etta  induce  any  reasonable  peMM 
to  coiisider  that  the  verdict  could  b«ve  been  oAerwise^ 
It  itofrid  at  all  events  be  necessary  for  him  to  lAieV, 
that  be  bad  some  grottmls  of  defense  which  nright  hav^ 
indttced  tbe  jury  to^corae  to  a  conclusion  in  his  fa^MMr. 
He  has  not  done  that  by  his  i^fidaVit  Agre^ng,  as  1 
doj  wilh  the  rest  of  the  court,  upcm  the  po^^er  W  iittt, 
I  am;  of  opinion  that  we  ought  not  to  grant  a  new  trial 
kk  this  case* 

Best  J 
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1821.        ;   Best  J.    No  man  who  pretends  to  any  knowledge  of 
— —        the  law  can  doubt,  that  a  judge  of  a  court  of  record  has 
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agittiui  authority  to  fine  or  unprison  for  any  contempt,  com* 
mitted  in  the  &ce  of  the  Court  From  the  earliest  pe- 
riod of  our  history,  tjbis  authority  has  been  exercised. 
The  year-books  record  instances  of  such  commitments^ 
and  there  are  similar  instances  in  other  books  of 
reports.  At  those  times  when  our  ancestors  have  abo- 
lished or  restrained  improper  authorities,  they  have  not 
touched  this,  because  they  found  it  essential  to  the  due 
administration  of  justice.  A  court  of  nisi  prius  is  a 
court  of  record,  and  the  judge  presiding  in  it  is  there* 
fore  invested  with  the  power  of  committing  for  cod- 
tempt.  If,  however,  it  is  made  to  appear  to.  the  Conrt^ 
from  which  the  record  was  sent,  that,  by  the  improper 
imposition  of  such  fines,  a  defendant  who  defended  him- 
self has  been  prevented  from  making  a  full  and  fair 
defence^  that  court  ought  to  grant  a  new  trial,  although^ 
strictly  speaking,  punishments  for  contempt  cannot  be 
inquired  of  in  any  other  court  than '  that  by  which 
they  were  imposed.  For  the  same  superintending  au- 
thority which  gives  the  Court  in  bank  a  power  of  pre- 
venting injustice  from  any  error  of  the  judge  at  nisi 
prius,  must  enable  the  Court  tcj  inquire^  whether  the 
improper  infliction  of  a  fine  has  restrained  a  defendant 
from  offering  either  evidence  or  observations  to  a  jury 
proper  to  be  submitted  to  them.  But  if  the  fine  be  pro-> 
per,  a  defendant  cannot  be  allowed  to  complain  of  the 
effect  that  the  imposition  of  it  has  occasioned  to  him. 
This  would  enable  a  party  to  take  advantage  of  his  own 
delinquency.  I  conceive  that  I  had  authority  to  fine  the 
defendant  for  any  insult  offered  to  me,  or  for  transgress- 
ing any  proper  rule  laid  down  by  me  for  the  decent 
and  orderly  conduct  of  the  cause.    I  was  satisfied  that 

this 
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this  defendant,  from  his  manner,  and  the  language  he        1S21. 
used  in  the  beginning  of  his  defence^  was  desirous  that 
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I  should  commit  him.  *  I  told  him  that,  besides  the  tigahui 
power  of  committing,  I  had  that  of  fining,  and  that  I 
should  exercise  this  power,  if  he  ofiered  me  any  insult ; 
if  he  attacked  the  truths  of  Christianity,  or  calumniated 
parties  not  before  the  court.  For  the  grossest  viola^ 
tions  of  this  order,  which  I  have  already  stated  to  the 
Court,  I  fineH  him  three  times.  He  submitted  himself 
to  my  authority,  and  I  ordered  the  fines  to  be  takeii  offi 
Whatever  it  might  have  been  fit  to  do  in  the  case  <^ 
The  King  v.  CarliUy  I  think  I  could  not,  with  propriety, 
have  acted  otherwise  than  I  did  on  this  occasion.  It 
has,  since  Carlile  was  tried,  been  seen,  that  persons  in- 
dicted for  libels,  who  defend  themselves,  think  that 
they  may  insult  the  judge,  calumniate  all  who  are  in 
authority  in  the  country,  and  utter  blasphemy  more 
horrible  than  that  for  which  that  defendant  was  con- 
victed. I  am  therefore  clearly  of  opinion,  that  there 
is  no  ground  for  this  application  for  a  new  trial,  and 
that  this  rule  ought  to  be  discharged. 

Rule  discharged. 

John  Robinson  Franklin,  Daniel  Brent* 
William  Sims,  James  Sims,  and  Jacob 
Sims, Plainti£&i 

AND 

John  Hosier  and  Others,  Assignees  of  the 
Estate  ^and  Effects  of  William  Masson,  a 
Bankrupt,  ...       Defendants^ 

CAMUEL  Brent,  the  elder,^  Daniel  Breni,  John  Brent,  A  ship-wni^c 

O         .  ^  m  •        t  ''**  ^  ^'^i*  upon 

and  Samuel  Brent,  the  younger,  m  the  year  1812,  aiiiipforr*. 
carried  on  the  business  of  shipwrights,  in  co-partner*  ''**^ 
Vol.  IV.      *  A  a  ship 
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Fkankuk 
agqinu 


18S1*       ^ip  together,  at  Bother  hit  he,  in  the  county  of  Surrey. 
In  the  month  of  July,  1812,  a  ship  called  The  Northum- 
berland^ whereot  the  said  John  Robinson  Franklin^  Daniel 
Brenty  WtUiam  SimSf  Jacob  Simsj  William  Masson^  and 
James  Masson^  were  owners,  and  the  said  William  Masson 
was  managing  owner,  returned  to  the  port  of  London 
from  the  East  Indies^  and  requiring  considerable  repairs  ; 
she  was,  after  discharging  her  cargo,  put  or  sent  by  th^*. 
9aid  William  Masson^  as  such  managing  owner,  into  the 
4ock-yard  of  the  said  Samuel  Brent  and  Co.,  for  the 
purpose  of  being  thoroughly  repaired,  and  they,  by  the 
direction  of  the  said  ff  iUiam  Masson^  duly  repaired  the 
said  ship.  William  Masson^  shortly  prior  to  such  repairs 
being  completed,  stopped  payment,  and  on  the  19th  of 
Januaryy  1 803,  a  commission  of  bankrupt  issued  against 
him,  under  which  he  was  declared  a  bankrupt,  and  at 
the  time  of  his  failure  and  bankruptcy,  the  Northumber' 
land  was  in  the  actual  possession  of  Samuel  Brent  and 
Co.,  in  their  dock^  for  the  purpose  aforesaid,  and  they 
refused  to  part  with  the  possession  of  the  ship,  alleging 
thai  they  had  a  right  to  detain  her  until  the  amount  of 
the  repairs  should  be  paid. 

The  question  directed  by  the  Lord  Chancellor  for  the 
opinion  of  the  Court  was,  whether  Daniel  Brent y  John 
Brentj  and  Samuel  Bretity  the  younger,  and  their  late 
deceased  partner,  Samuel  Brenty  the  elder,  as  shipwrights, 
having  the  said  ship  Northumberland  in  tlieir  actual  pos- 
session, in  their  dock,  at  the  time  of  the  bankruptcy  of 
William  Massim^  the  managing  owner  of  the  scud  ship, 
had  a  Ken  on  the  said  ship  for  the  repairs  of  the  wA 
ship*    The  case  was  argued  in  last  Michaelmas  term,  by 

Campbelly  in  suppprt  of  the  lien.    It  may  be  laid  down 
as  a  general  rule,  that  every  artificer  has  a  particular 

3  •  Jlicn 
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Jien  on  a  chattd  which  has  been  ddivered  to  him  in  liis  1821. 
business,  and  on  which  he  jiaa  expended  his  bbonr.  p  ^ 
The  law  inclines  against  general  lienS)  but  considers  ^flbm 
particular  liens  as  founded  in  justice  and  favourable  to 
trade.  Accordingly  they  have  not  been  ccmfined  to  cases 
in  which  an  obligation  is  created  by  law  to  do  the  aet 
from  which  the  debt  to  be  secured  arises^  as  in  the  case 
of  carriers  and  innkeepersi  but  they  have  been  estab* 
lished  in  every  trade  in  which  they  have  been  questioned. 
In  all  the  cases  in  which  the  existence  of  a  general  lien 
in  any  particular  trade  has  been  debatedt  the  existence 
of  a  particular  ]ien  has  been  admitted.  Ex  parte 
Deexe  (a).  In  Ex  parte  Shank  (&)|  Lord  Hardwicke 
assumes  that  a  ship-carpenter  has  such  a  lien  while 
the  ship  remains  ih  his  possession.  In  Rc^Ui  v. 
Mitchell  (c),  Lord  JWenbarough  held^  that  a  ship 
carpenter  has  no  lien  where  the  repdrs  are  done  to 
the  ship  on  credit,  which  is  inconsistent  with  lien; 
but  here  the  money  for  the  repairs  is  alleged  to  have 
been  due,  while  the  ship  remained  in  the  possession  of 
the  carpenters.  The  last  case  on  the  subject  is  Ex  parte 
Bland  {d)j  and  there  Lord  Eldan  says,  *^  The  principle 
which  regulates  the  present  application,  I  find  accu- 
rately laid  down  by  Mr*  Abbott  {e) :  where  the  repairs  are 
executed  in  a  port  in  this  country,  the  vessel,  till  parted 
with,  is  specifically  chargeable  with  their  amount,  but 
Uie  lien  is  lost  with  the  possession.'' 

Litiledaley  contxL  The  chancellor  must  at  least  have 
entertained  doubts  upon  the  subject,  by  sending  the  case 
here.  A  distinction  may  be  taken  between  ships  and  other 

(a)  1  Atk,  SaS.  {h)  1  Aik.  234. 

(€)  4  Cumpbn  146.  (<f)  S  Jlojv^  91* 

{e)  jUboti  anShifffing,  194. 

chattels; 
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1821.  chattels;  for  ships  generally  bear  an  infinitely  greater 
'*""'~~  proportion  to  the  repairs  done  upon  them,  than  other 
agabui  chatteb  ddivered  into  the  possession  of  an  a^ficer ;  and 
it  is  a  matter  of  public  importance,  that  they  should  be 
employed  in  navigation,  rather  than  rot  in  a  carpenter's 
dock.  Here  an  additional  difficulQr  arises  from  one  of 
the  ship  carpenters  being  likewise  a  part  owner  of  the 
ship;  and  it  is  impossible,  under  these  circumstances, 
to  say,  that  he  has  a  legal  lien  agdnst  bimsdf. 

Cur.  adv.  vuU. 

The  following  certificate  was  afterwards  sent  to  the 
Lord  Chancellor. 

This  case  has  been  argued  before  us  by  counsel,  and 
we  are  of  opinion  that  Daniel  BrerUj  John  Breni^  Samuel 
Brent  the  younger,  and  the  deceased  Samuel  Brent,  as 
shipwrights,  having  the  sai^  ship  the  Northumberland 
in  their  actual  possession  in  their  dock  at  the  time  of  die 
bankruptcy  of  William  Masson,  had  a  lien  on  the  whole 
ship  or  vessel  called  the  Northumberland. 

''  C.  Abbott. 

J.  Bayley. 

G.  S.  HOLKOYD. 

W.  D.  Best. 


END   OF   HILARY   TERM. 
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ARGUED  AND  DETERMINED  1821 


IN  TKS 


Court  of  KING'S  BENCH, 


IN 


Easter  Term^ 

III  the  Second  Year  of  the  Ueign  of  Geobgf.  IV. 


Page,  Assignee  of  Ehrenstrom,  a  Bankrupt^ 

against  Bauer,  (a) 

A  SSUMPSIT  upon  promises  to  the  bankrupt  be*  Inassumpnt 
fore   his   bankruptcy,   and   qIso  to   the  assignee  JomH^^S^!^ 
aaer  the  bankruptcy.      Tlie  plaintiff  was   the  provi-  ^J^^^' 

sional  P»^*« 

Sn«ral  issue : 
eU,  that  the 
fact  of  the  bankrupt's  estate  having  been  assigned  by  the  pnnrisional  aisitfnee  to  the  new 
.  assignees,  between  the  time  of  issuing  the  ktitat  and  the  ddiverj  of  the  deelantion,  is 
no  ground  ef  nonsuit  upon  a  plea  of  non  assumpsit.     Quare,  Whether  it  would  hare 
been  an  answer  to  the  action,  if  specially  pleaded? 

(a)  By  the  I  &  2  G.  4.  c  16.  it  is  enacted,  **  That  it  shall  and  may  be 
lawful  to  and  for  the  Judges  of  this  Court,  or  any  tliree  or  more  of  them, 
and  they  are  required,  unless  prevented  by  illness,  public  business,  or 
other  reasonable  cause,  to  meet  at  Serjeants*  Inn  Hallt  or  at  some  conve- 
nient place  in  IVc^lminUer,  according  to  their  discretion,  on  the  TWfdajr 

Vol..  IV.  B  b  fort- 
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1821.  flional  assignee  appointed  under  the  5  Geo.  2.  r,  30. 
p^^^  5.  80.  The  latitat  was  sued  out  during  the  time  that 
agamst  jjg  continued  assimi^e ;  biit  before  the  declaration  was 
delivered,  the  new  assignees  were  appointed,  and  all 
the  bankrupt's  property  duly  assigned  to  them.  This 
action  was  continued  by  them  for  the  benefit  of  the 
creditors.  The  cause  was  tried  before  Best  J.,  at  the 
London  sittings  before  last  Michaelmas  term ;  and  it  was 
contended,  that  as  the  property  of  the  bankrupt  had 
passed  from  the  plaintiff  before  the  declaration,  he  had 
no  cause  of  action  whatever.  Best  J.  was  of  opinion 
that  that  was  no  matter  of  defence  upon  the  general 
issue,  and  he  directed  the  jury  to  find  a  verdict  for  the 
plaintiil)  with  liberty  for  the  defendant  to  move  to  enter 
a  nonsuit;  and  a  rule  nisi  having  been  obtained  for 
that  purpose  in  last  Michaelmas  term, 

Gitmey  and  Bamewall  now  shewed  cause.     The  fact 
of  the  bankrupt's  estate  having  passed  to  new  assignees. 


fortnight,  or  some  subsequent  clay  before  Easter  term  then  next  ensuing, 
and  also  on  the  SOth  day  of  Qciober  and  the  10th  day  of  January  for 
ever  hereafter,  unless  either  of  the  said  last-mentioned  days  shall  be  a  Sun- 
day, and  then  on  the  following  day ;  and  also  on  some  day,  to  be  by  them 
appointed,  before  erery  other  Easter  term,  if  the  time  of  the  circuits  sliall 
so  permit,  and  to  sit  on  the  several  days  hereinlicfore  appointed,  and  so  on 
from  day  to  day  {Sundays  excepted)  until  the  commencement  of  the  term 
next  following,  for  the  despatch  of  all  such  matters  as  now  arc,  or,  at  the  end 
of  any  term  preceding  the  said  respective  days,  hereafter  may  be  depending 
in  the  said  Court,  whether  on  the  crown  or  plea  side  thereof,  and  to  hear, 
decide,  and  pronounce  rules,  orders,  and  judgmenu  upon  all  such  matters ; 
which  rules,  orders,  and  judgments  shall  be  drawn  up  and  entered  of 
record,  either  as  of  the  term  last  past  before  the  pronouncing  thereof,  or  as 
of  the  term  then  next  ensuing,  as  the  said  Judges  shall  direct ;  which  said 
dieetings  of  the  said  Judges  shall  be  called  The  Sittings  before  Term** 

The  Judges  of  this  Court  sat  at  the  Sessions*  House,  Westminster,  from 
Wednesday,  AprU  25th,  until  the  term.  Holroyd  J.  was  absent  during 
the  first  six  days,  in  consequence  of  the  severe  indisposition  of  his  son. 

after 
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after  the  suing  out  of  the  writ,  and  before  the  declar-        1821. 
ation,  would  not,  even  if  specially  pleaded,  furnislian         p 
answer  to  this  action.     If  it  would,  the  object  of  the  ap-       ojpdn$i 
pointment  of  a  provisional  assignee  under  the  5  Geo.  2. 
c  30.  would  be  defeated ;  for  by  5.  SO.  the  commission- 
ers are  authorised,    '^  for  the  better  preserving  and 
securing  the  bankrupt's  estate,''  immediately  to  appoint 
a  provisional  assignee.      Such  appointment,  however,    * 
would  not  tend  to  the  better  securing  of  the  bankrupt's 
estate,    if  actions  commenced  by  such  assignee  were 
necessarily  to  be  defeated  by  the  appointment  of  the 
new  assignees.      An  action  commenced  for  the  very 
purpose  of  saving  the  statute  of  limitations  might  thus 
be  defeated.     The  debt  for  which  such  action  might  hA 
commenced  cannot  be  excepted  out  of  the    property 
assigned    to    the  new  assignees;    for   the  provisional 
assignee  is  bound  by  the  words  of  the  statute  to  assign 
to  the  new  assignees  all  the  estate  and  effects  of  the 
bankrupt.    Hemt  v.  Manteli  (a),  and  Waugh  v.  Austen  (£), 
are  authorities  to  shew  that  the  bankruptcy  of  the  plain- 
tifi^  after  the  commencement  of  the  action,  does  not 
abate  the  suit ;  yet,  in  that  case^  the  property  is  wholly 
divested  out  of  the  bankrupt  from  the  time  of  the  act  of 
bankruptcy.    Admitting,  however,  that  this  would  be  an 
answer  to  the  action,  if  specially  pleaded,  it  is  cleac  that 
the  defendant  cannot  avail  himself  of  it  upon  the  plea  of 
the  general  issue.     It  is  a  settled  rule  in  pleading,  that 
matter  of  defence  arising  after  action  brought  cannot 
be  pleaded  in  bar  of  the  action  generally,  Le  Brett  v. 
PapiU(m,{c)      In  Morgan  v.  Painter  {d\  the  plaintiff 

(a)  «  WUi.  572.  (6)  3  T.  S.  437, 

(c)   4  East,  507.  (rf)  C  T.  R.  265. 

B  b  2  took 
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18S1.       took  husband  after  suing  out  the  writ,  and  before  the 
"'"'       declaration ;  and  it  was  held  that  the  defendant  could 

Paok 

ngahui  not  give  the  coverture  in  evidence  under  the  general 
issuer  but  must  plead  it  in  abatement.  Here,  the  pro- 
perty of  the  bankrupt  was  vested  in  the  plaintiff  at  the 
time  of  suing  out  the  latitat ;  and  tVood  v.  Newton  (a), 
Johnson  v.  Smith  (i),  Bridges  v.  Knapton  (c),  and 
Hardymann  v.  Whitaker  (J),  are  authorities  to  shew  thai 
the  issuing  of  the  latitat  may  be  considered  as  the  com* 
mencement  of  the  suit* 

Marryat  and  F.  Pollock^  contra.  The  fiict  of  the 
bankrupt's  estate  having  passed  to  the  new  assignees 
before  the  delivery  of  the  declaration  would  undoubt- 
edly have  been  an  answer  to  this  action,  if  specially 
pleaded.  Kinnear  v.  Tarrant  {e)  is  an  authority  to  shew, 
that  in  scire  facias  against  bail  it  is  competent  to  the 
defendant  to  plead  in  bar  against  the  issuing  of  execn- 
tion,  that  before  the  issuing  of  the  writ  of  alias  scire 
facias  the  plaintiff  became  bankrupt,  and  a  commiasioB 
issued  against  him,  on  which  he  was  declared  a  bank- 
rupt before  the  return  of  the  writ,  end  his  eflfects,  debts. 
&c.  assigned  to  the  provisional  assignee,  who,  before 
plea  pleaded,  assigned  to  the  assignee  under  the  com- 
mission, who  was  entitled  to  sue  the  defendants,  &c. 
The  ground  of  that  decision  was,  that  the  plaintiff  had 
no  property  in  the  subject  matter,  in  respect  of  whid 
the  action  was  brought.  It  is  an  authority  therefor 
expressly  in  point,  to  shew  that  this  action  could  not  ^ 

(a)   1  WUu  141.  (/;)  2  Burr.  950. 

(c)  2  Burr,  965.  (rf)  2  East,  574. 

(f)  15  Jffl*/,  622. 
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supported,  if  the  defendant  had  pleaded  specially  that        18:21. 
the  estate  of  the  banl^rupt  had  passed  out  of  the  plain-       ' 

Pack 

tiff  before  declaration.      Secondly*  the  defendant  may       n;:^^^ 
avail  himself  of  this  matter  of  defence  upon  the  general 
issue ;   for'^he  5  Geo.  2.  c.  30.  s.  SO.  enacts,  **  That  all 
the  estate  and  effects  of  the  bankrupt,  which  shall  be 
delivered  up  or  assigned  by  the  provisional  assignee, 

■ 

shall  be,  to  all  intents  and  purposes,  as  effectually  and 
legally  vested  in  the  new  assignees  as  if  the  first  assign- 
ment had  been  made  to  them  by  the  commissioners." 
Now,  if  the  assignment  had  been  made  in  the  first  in- 
stance to  the  new  assignees,  the  plaintiff  would  not  have 
had  any  cause  of  action.  This  is  distinguishable  from 
Morgan  v.  Painter  (a),  for  there  the  matter  insisted  on 
was  only  tlic  subject  of  a  plea  in  abatement,  where  the 
defendant  gives  the  plaintiff  a  better  writ;  but  the  matter 
■  of  defence  insisted  on  here  shews  that  the  plaintiff  had 
no  right  of  action  at  all.  The  declaration,  too,  may  be 
considered  as  the  commencement  of  the  action ;  for  a 
plaintiff  may  include  in  his  declaration  any  debt  accruing 
after  the  suing  out  of  the  writ,  and  before  the  term  of 
which  the  declaration  is  entitled.  The  writ  is  only 
considered  as  process  to  bring  the  defendant  into  court. 

Abbott  C.  J.  The  rule  is,  that  the  plaintiff  shall 
recover  where  the  general  issue  is  only  pleaded,  if  it 
appear  that  he  had  a  cause  of  action  at  the  time  of  the 
4ssuing  of  the  writ.  There  is  no.  special  plea  upon  this 
record.  Unless,  therefore^  the  act  of  parliament  which 
has  been  referred  to,  makes  this  case  an  exception  to  the 
general  rule,  the  plaintiff  is  entitled  to  recover.     By  the 

(aj  6  r.  JJ.  26J. 

B  b  3  5  Geo. 


Paok 
Bauxs. 
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18S1.  8-Geo.3.  cSO.  s.  30.,  *'  all  the. estate  and  efiecCs  of  the 
bankrupt,  which  shall  be  delivered  up  or  assigned^  shall 
be^  to  all  intents  and  purposes,  as  efiectually  and  legally 
vested  in  such  new  assignee  or  assignees,  as  if  the  first 
assignment  had  been  made  to  him  or  them  by  the  com- 
missioners.'' It  has  been  argued,  that  this  clause  has 
the  eflfect  of  entirely  annihilating  the  interest  which  the 
provisional  assignee  had  at  the  time  of  issuing  his  writ* 
In  construing  this  clause,  we  ought,  however,  to  con- 
sider the  object  of  the  statute,  which  was  to  enable  the 
assignee  to  obtain  the  possession  of  all  the  bankrupt's 
proper^,  in  order  to  distribute  it  among  the  creditors. 
If  we  were  to  hold,  that  the  effect  of  the  assignment  to 
the  new  assignees  is  to  defeat  an  action  commenced 
by  the  provisional  assignee^  we  should  thereby  in  part 
drfeat  the  object  of  the  legislature;  for  a  party  against 
whom  an  action  is  so  commenced  might  thus  be  en- 
abled, before  the  appointment  of  the  new  assignees,  to 
remove  himself  out  of  the  reach  of  the  process  of  the 
Court.  It  is  unnecessary,  however,  to  say  what  thfe 
effect  of  such  a  defence  would  be,  if  specially  pleaded. 
It  is  su£5cient  to  say,  that  under  this  plea  the  defendant 
cannot  avail  himself  of  this  defence. 

Batlet  J.  There  is  a  privity  between  the  provisional 
assignee  and  the  assignees  who  are  afterwards  appointed^ 
in  the  same  manner  as  there  is  a  privity  between  one 
assignee,  who  is  afterwards  removed,  and  the  person 
who  is  substituted  in  his  place,  (a)  In  this  case,  it  is 
material  to  consider  the  situation  in  which  the  plaintiff 
stood  at  the  time  when  the  action  was  commence.  Vlow  a 

(a)  De  CQS9on  v.  Vaughan,   10  £ait,  61. 

plaintiff 
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plaintiff  is  at  liberty  to  consider  the  suing  out  of  the  writ        ^^^ ' » 
as  the  commencement  of  the  action.     It  is  true^  tliat  in         p^^^ 
some  cases  he  is  entitled  so  to  consider  the  time  when  the       ^s^^^'^j 
declaration  is  delivered ;  but  there  is  no  case  in  which 
he  is  compelled  to  consider  the  declaration  as  the  com- 
mencement of  the  action,  in  opposition  to  the  period  of 
time  when  the  writ  was  sued  out.     Here  then  the  plain* 
tiif  had  a  cause  of  action  vested  in  him  as  assignee  of  the 
bankrupt,  at  the  time  when  the  action  was  commenced* 
A  circumstance  afterwards  occurs  between  the  issuing  of 
the  writ  and  the  declaration,  which  would  have  taken 
from  the  plaintiff  the  right  of  suing  at  all,  if  it  bad 
happened  at  an  antecedent  period.     It  seems  to  me, 
however,  that  that  having  taken  place  at  a  subsequent 
time  is  no  answer  to  this  action  upon  the  plea  of  the 
general  issue.     The  defendant  does  not,  indeed,  deny 
that  the  assignee  of  the  particular  bankrupt  has  a  cause 
of  action ;   but  the  defence  is,  that  the  plaintiff  is  no 
longer  his  assignee ;  and,  therefore,  by  a  circumstance 
which  has  occurred  in  the  course  of  the  suit,  there  is  a 
disability  in  him  to  sue.     That  fact,  however,  as  it  ^- 
pears  to  me,  ought  to  have  been  specially  pleaded,  and 
cannot  be  given  in  evidence  under  the  general  issue.     I 
cannot  distinguish  this  from  the  case  of  a  plaintiff  who 
has  commenced  a  suit,  and  afterwards  becomes  bank- 
rupt :  his  assignee  is  entitled  to  continue  the  suit,  in  the 
name  of  the  bankrupt ;  yet,  in  that  case,  all  his  rights 
are  vested  in  the  assignee  from  the  time  of  the  act  of 
bankruptcy.     Unless,  however,  those  facts  are  spedaliy 
pleaded,  the  assignees  are  entitled  to  continue  the  suit  in 
the  name  of  the  bankrupt.    It  seems  to  me,  therefore, 
upon  the  same  principle,  that  in  this  case  the  right  of 
action  having  been  once  vested  in  the  first  assignee,  the 
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other  assignees  are  at  liberty  to  go  On  with  the  suit^ 
nnless  the  defendant,  by  a  special  plea,  insist  that  the 
BjiyM.       *°^^  should  be  carried  on  in  the  name  of  another.     I 
think,  therefore,  that  this  rule  should  be  discharged. 

Best  J.  At  the  time  of  the  trial,  I  was  much  struck 
with'the  inconvenience  that  would  frequently  arise,  if  a 
provisional  assignee  might  not  maintain  and  continue 
on  action.  It  is  useful  to  appoint  a  provisional  assignee, 
either  to  protect  the  property  against  an  extent,  or  to 
sue  a  debtor  about  to  remove  himself  out  of  the  process 
of  the  Court.  I  therefore  entertain  great  doubt 
whether  the  fact  of  the  property  of  the  bankrupt  having 
been  transferred  to  other  assignees,  subsequent  to  the 
commencement  of  the  suit,  would  be  a  subject  matter, 
of  defence^  if  specially  pleaded.  I  am  quite  clear,  how- 
ever, that  upon  this  plea  of  the  general  issue  it  is  no 
defence ;  and,  therefore,  I  think  that  this  rule  ought  to 
be  discharged. 

Rule  discharged. 


Webster  and  Another  against  Seekamp   and 

Others. 

A  shipowner       A  SSUMPSIT  by  plaintiff,  brass-founders  at  Liver^ 

h  liable  for  ne-   -*•  -^  _  .  /.    .    .     .  .„   ^ 

cessary  repairs  pool^  to  rccover  the  amouut  of  their  bill  for  cop-^ 

by  AeniLrte?i   Paring  a  ship,  of  which  the  defendants,  who  resided  at 
^i3^""S^!    fyswkhy  vfeve  owners.      In  Septemier,  1819,  the  vessel 

sarj"  means 

Mich  as  are  fit  and  proper  for  the  vessel  upon  her  voyage,  and  such  as  a  prtident  owner 

liiinsdC  if  present^  would  order. 
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was  at  Liverpool^  bound  on  a  voyage  to  Neilofoundland  1821. 
and  the  Mediterranean,  The  captain  of  the  ship  or- 
dered  the  plaintii&  to  copper  her ;  and  it  was  proved  agamu 
that,  although  it  was  extremely  useful  to  copper  vessds 
bound  to  the  Mediterranean^  it  was  not  absolutely  ne- 
cessar}',  for  many  vessels  went  to  the  Mediterranean 
without  being  coppered.  At  the  trial,  before  Best  J., 
at  the  London  sittings  before  Michaelmas  term,  it  was 
contended  that  the  owner  of  a  ship  was  Uable  only  for 
contracts  made  by  the  captain  in  respect  of  stores  or 
repairs  that  were  absolutely  necessary;  and*  therefore^ 
that  the  defendants  in  this  case  were  not  liable.  The 
learned  Judge  left  it  to  the  jury  to  say  whether  the 
coppering  was  useful  and  proper  for  a  vessel  about  to 
proceed  on  a  voyage  to  Neo^bundland  and  the  Mediter^ 
ranean,  and  whether  it  were  such  as  a  prudent  owner 
himself,  if  present,  would  have  ordered.  The  jury 
found  that  it  was,  and  the  plaintiff  obtained  a  verdict. 
A  rule  nisi  for  a  new  trial  having  been  obtained,  in 
Michaelmas  term, 

Gurfiey  and  Littledale  now  shewed  cause.  The 
owners  are  liable  for  any  necessary  supplies  furnished, 
or  repairs  done  by  the  master's  order,  {a)  The  term 
necessary  means  what  is  reasonably  fit  and  proper  for 
the  occasion.  So,  also,  an  infant  is  liable  for  neces- 
saries, which  means  such  things  as  are  suitable  to  his 
degree,  estate,  and  condition ;  &r  that  is  the  language 
of  the  replication  to  a  plea  of  infancy. 

Princepf  contra.  The  question  left  to  the  jury  was, 
whether  the  supplies  furnished  were  such  as  a  prudent 

('i)  AbbiiU  on  Shij>jntigt  ^tli  cdiL  p.  1 27. 

owner. 
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]  821.  owner,  if  present,  would  have  ordered.  Tlie  true  que»-f 
tion,  however,  was,  whether  they  were  absolutely  ne-^ 

asaimt  cessarv ;  and  Carey  v.  While  (a)  is  an  authority  to  shew* 
that  the  liability  of  the  owner  depends  upon  that  fistct 

Abbott  C.  J«  The  general  rule  is,  that  the  master 
may  bind  his  owners  for  necessary  repairs  done,  or  sup^ 
plies  provided  for  the  ship.  It  was  contended  at  the 
triaL  that  this  liability  of  the  owners  was  coniGned  to 
what  was  absolutely  necessary,  I  think  that  rule  too 
narrow,  for  it  would  be  extremely  difficult  to  decide^ 
and  often  impossible,  in  many  cases,  what  is  abso*- 
hdely  necessary.  If,  however,  the  jury  are  to  ^iquire 
only  what  is  necessary,  th^e  is  no  better  rule  to  ascer- 
tain thaty  than  by  considering  what  a  prudent  man,  if 
present,  would  do  under  circumstances  in  which  the 
agent,  in  his  absence,  is  called  upon  to  act  I  am  of 
opinion,  that  whatever  is  fit  and  proper  for  the  service 
on  which  a  vessel  is  engaged,  whatever  the  owner  of 
that  vessel,  as  a  prudent  man,  would  have  ordered,  if 
present  at  the  time,  comes  within  the  meaning  of  the 
term  ^^  necessary,"  as  applied  to  those  repairs  d(xie  or 
things  provided  for  the  ship  by  order  of  the  master,  for 
which  the  owners  are  liable.  I  think,  therefore^  that 
the  question  in  this  case  was  properly  left  to  the  jiiry» 
and  that  this  rule  ought  to  be  discharged. 

Batley  J.  The  captain  of  a  ship,  as  agent  for  the 
owners,  has  a  general  authority  to  act  for  them.  Tbiej 
ought  not  to  appoint  a  man  upon  whose  compliance 
with   their  orders,  and  on  whose  prudence  and  dis- 

(rt)  5  BrowH^i  PnrU  Ca.  325.     jIbboU  on  Shipping,  4th  edit.  1 2D. 
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cretion  they  cannot  rely.  The  owners  are  responsible  1821. 
for  any  thing  ordered  by  him  for  the  ship  within  the 
scope  of  his  general  authority.  Now,  I  think,  it  is  agahut 
within  the  scope  of  his  authority  to  order  such  repairs 
or  supplies  as  it  may  reasonably  be  supposed  that  the 
owners,  if  they  had  had  an  opportunity  of  deciding  for 
themselves,  would  have  ordered;  and  I,  therefore,  think 
that  this  rule  should  be  discharged. 

Best  J.  I  thought,  at  the  time  of  the  trial,  and  cbn- 
tinue  to  think,  that  the  rule  tlien  contended  for  was 
much  too  narrow..  It  is  a  rule  which  can  never  be  en- 
forced, and  cannot,  therefore,  be  a  safe  rule  to  be  acted 
upon  in  cases  of  tliis  sort.  No  man  can  say  what  is  abso' 
lutely  necessary.  If  the  topmasts  were  lost,  a  vessel  might 
sail  without  them,  and  possibly  perform  her  voyage  with 
safety.  A  topmast  might,  therefore,  be  said  not  to  be 
absolutely  necessary.  Yet  no  prudent  man  would  pro- 
ceed to  sea  without  it.  If;  therefore,  that  rule  is  not 
the  proper  one,  I  know  no  other  than  that  which  was  left 
to  the  jury  in  this  case,  viz.  what  repairs  were  proper  or 
necessary.  The  mode  of  ascertaining  that  is  to  ask  what 
a  prudent  owner  himself  would  do  if  present.  The  case 
of  Carey  v.  White  is  very  distinguishable  from  the  pre- 
sent ;  for  there,  money  was  supplied  to  the  captain,  and 
he  had  the  opportunity  of  applying  it  to  any  purpose 
which  he  thought  proper,  which  is  a  very  different 
case  from  that  of  necessary  repairs  done  to  a  ship. 
I  am,  therefore,  of  opinion  that  this  rule  ought  to  be 
discharged. 

Rule  discharged* 
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effects,  without  prejudice;   and  I  will  prepare  my  ac-         J 8 21. 
counts.  In  consequence  of  this  there  was  an  adjournment 
of  his  last  examination  to  the  5th  Any  oi  December ,  1818,        onainu 
when  he  again  prayed  further  time,  and  stated  that  he 
would  apply  himself  constantly  to  the  making  up  and 
balancing  of  his  accounts.     On  the  next  and  three  fol- 
lowing  adjournments  he  did  not  attend,  on  the  alleged 
ground  of  illness.    On  the  25th  of  Jlfoy,  1819,  the  ques-* 
tion  as  to  the  balance-sheet  being  repeated,  he  stated  that 
he  was  not  then  ready,  but  again  promised  to  prepare 
liimself  with  it ;  and  added,  that  he  was  not  then  pre- 
pared to  make  any  further  disclosure  of  his  estate  and 
effects,  but  was  ready  to  answer  any  questions.     On  the 
7th  June^  he  stated  that  he  wanted  more  time  to  pre- 
pare his   balance-sheet;    and    being    asked  what   was 
the  amount  of  the  debts  due  to  him  ?  he  answered,  *'  My 
accounts  not  being  made  up,  I  cannot  say ;  I  think  they 
amount  to  1 0,000/.     I  cannot  say  whether  they  amount 
to  15,000/. ;  but  I  think  not  so  much  as  20,000/."    The 
meeting  was  then  adjourned  to  the  6th'  Juttfy  on  his 
promising  to  furnish  a  full  statement  of  his  accounts, 
and  a  proper  balance-sheet,  to  his  assignees,  by  the 
25th  June.     On  the  6th  Jtdy  he  said  his  balance-sheet 
was  not  finished,  but  was  in  progress ;  and  the  meeting 
was  further  adjourned  to  the  10th  of  August^  on  his  pro- 
mising to  furnish  the  balance-sheet  to  his  assignees  by 
the  30th  ofjidi/.     On  the  10th  oi  August^  he  said  his 
balance-sheet  was  not  yet  prepared,  and  then  the  fol- 
lowing question  Vras  put :  Have  you,  since  the  30th  of 
Jidi/y  when  you  failed   to  fulfil  your  promise  of  fur- 
nishing the  balance-sheet  to  your  assignees,  made  any 
communication  to  them  on  the  subject  of  that  balance- 
sheet?     A.  "  I  have  not  failed  in  my  promise,  nor  have 

I  nindc 
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1821.        I  made  any  communication  to  any  one;  my  balance- 

sheet  not  being  yet  finished,  I  have  not  seen  it  neces- 

aeainst        sary.''     Q,.  Is  that  the  only  answer  you  mean  to  give 

MlTFOBD. 

to  that  question?  A.  *^  I  have  given,  and  will  still 
give  every  diligence  to  make  up  my  balance-fiheet  as 
soon  as  possible,  the  accounts  being  very  voluminous, 
and  therefore  I  could  not  do  it  before."  Upon  this  the 
defendant  was  committed  for  not  giving  satisfactory 
answers.  The  learned  Judge  was  of  opinion,  at  the 
trial,  that  the  defendants  were  not  justified  in  commit- 
ting the  bankrupt ;  he,  however,  reserved  the  question 
for  the  opinion  of  the  Court,  whether,  under  the  cir- 
cumstances, tlie  commitment  was  lawful.  The  jury 
found  a  verdict  for  the  plaintifi*;  damages,  200L  A  rule 
nisi  for  entering  a  ponsuit  having  been  obtained  in  last 
Michaelmas  term, 

Adolphus  and  F.  Pollock  now  shewed  cause.  The  de- 
fendants were  not  justified  in  committing  the  plaintiff  to 
prison  under  the  circumstances  of  this  case.  By  the 
5  Geo.  2.  c.  30.  s.  16.  the  commissioners  of  bankrupt  are 
authorised  to  commit  the  bankrupt  to  prison  in  three 
cases  only,  viz.  where  he  refiises  to  answer,  or  does  not 
answer  to  the  satisfaction  of  the  commissioners,  or  re- 
fiises to  sign  his  examination.  Here  the  ground  of 
commitment  was,  that  the  bankrupt  refused  to  produce 
a  balance-sheet.  That  is  not  a  case,  therefore,  within 
the  statute;  and  the  defendants  were  not  justified  in 
their  commitment.  It  is  true  that,  by  5. 4.,  the  bank- 
rupt is  bound  to  assist  the  assignees  in  making  up  his 
accounts ;  but  if  he  refuses  so  to  do,  the  commissioners 
have  no  power  to  commit  him.  The  circumstance  of 
the  bankrupt,  in  this  case,  having  promised,  from  time 

4  to 
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to  time,  to  prepare  a  balance-sheet,  cannot  give  to  the        1821.  ' 
commissioners  a  power  of  commitment,  which  they  did       T 
not  otherwise  possess ;  besides,  the  proposition  of  a  ba-       agahut 
lance-sheet  never  proceeded  from  him,   but  from  the 
commissioners. 


MafTyatf  Gaselecj  Montagu^  and  JVUde,  contrd.  The 
bankrupt  was  in  fact  committed  in  this  case  for  refusing 
to  answer  questions  lavrfuUy  put  to  him,  in  order  to 
obtain  a  full  and  true  disclosure  of  his  estate  and  effects, 
within  the  meaning  of  5  Geo.  2.  c.  30.  By  s.  1.  he 
is  bound  to  make  such  full  and  true  disclosure  of  his 
estate  and  effects,  even  without  any  questions  being  put  to 
him  by  the  commissioners  for  that  purpose.  It  is  clear, 
however,  that  the  commissioners  may  lawfully  put  such 
questions  to  him,  and  if  be  does  not  give  satisfactory 
answers,  that  they  may  commit.  If,  therefore,  in  this 
case  the  commissioners  had  asked  him,  upon  interro- 
gatories, of  what  his  estate  and  effects  consisted,  what 
debts  were  due  to  and  from  him,  what  his  capital  ori- 
ginally was,  and  what  his  expenditure  had  been,  he 
would  have  been  bound  to  give  satisfactory  answers  to 
such  questions*  A  balance-sheet,  in  fact,  contains  a 
statement  in  writing  which  would  form  answers  to  such 
questions.  The  bankrupt  here,  in  his  examination,  re- 
presented an  account  in  writing  to  be  absolutely  neces- 
sary, in  order  to  enable  him  to  give  a  full  disclosure  of 
•his  estate,  and  he  promised,  from  time  to  time^  to  pro- 
'duce  a  balance-sheet.  The  reasons  given  by  him,  from 
time  to  time,  for  not  producing  it,  are  unsatisfactory. 
Stanley  Goddard's  (a)  case  is  an  authority  to  shew,  that 
the  bankrupt,  having  consented  to  give  a  balance-sheet, 

(a)  This  case  came  on  before  the  Loid  Chancellor,  in  IGchttelmat 
term,  1820. 

is 
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182T.       is  bouQil  to  produce  it.    The  bankrupt,  therefore,  in 
this  case,  not  having  given  satisfiu:toi*y  answers  to  tiie 

^gomtt  question  put  to  him  by  the  commissioners,  relative  to 
his  producing  a  balance-^heet,  in  effect^  has  declined 
to  answer  questions  lawfully  put  to  birn  by  them,  re- 
lative to  the  disclosure  of  his  estate  and  effects.  They 
were,  therefore,  justified  in  committing  him.  The 
statute  itself  clearly  contemplated  that  the  discovery 
of  the  estate  and  eilects  to  be  given  by  the  bankrupt 
should  be  in  writing:  for  the  fifth  section  enables 
him  to  inspect  his  books,  und  to  take  with  him  two 
persons  to  make  extracts  from  tlience,  the  better  to 
enable  him  to  make  a  full  and  true  disclosure  and 
discovery  of  his  estate  and  effects;  and  the  sixth  SQction, . 
which  provides  for  the  cusc  of  the  bankrupts  being 
in  prison,  directs  that  the  assignees  shall  appoint  one 
or  more  persons  to  attend  him,  from  time  to  tiipe^ 
and  produce  to  him  his  books,  pa|>ers,  and  writings, 
in  order  to  prepare  his  last  discovery  and  examination^ 
according  to  the  directions  before  mentioned,  a  copy 
whereof^  viz.  (of  his  last  discovery  and  examination^) 
the  assignees  shall  apply  for,  and  the  bankrupt  shall 
deliver  to  them,  ten  days  at  least  before  his  last  examin- 
ation«  It  is  clear,  therefore,  that  in  the  case  of  th^ 
bankrupt  being  in  prison,  he  is  bound  to  furnish  to  the 
assignees  an  account  in  writing  of  his  estate  and  effects ; 
and  that  affords  a  very  strong  argument  that  the  dis- 
covery required  to  be  made  by  tlie  first  section  should 
be  in  writing.  Where,  indeed,  a  bankrupt  has  been 
concerned  in  extensive  commercial  dealings,  he  can 
hardly  make  a  full  and  true  disclosure  of  his  estate  and 
effects,  without  reducing  it  iuto  the  form  of  a  written 
statement,  or,  in  other  words,  without  producing  a  ba- 
lance- 
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lanoe^heet ;  and  if  the  prodtiction  of  a  balance-sheet  be        1S2L 
absolutely  necessary,  in  order  to  enable  him  to  make         " 
the  disclosure  of  his  estate  required  by  the  first- section,        agahut 
he  n  bound  to  produce  it.    It  has  been  the  invariable 
practice,  for  a  series  of  years,  to  require  an  account  in 
writing  from  the  bankrupt,  as  appears  by  the  app^idix 
to  Mr.  GreerCt  Treatise  on  the  Bankrupt  Laws,  pub* 
liehed  in  1 780,  p.  432. 

Abbott  C.J.  I  am  of  opinion  that  the  rule  for 
entering  a  nonsuit  must  be  made  absolute.  The  question 
is  not  whether  a  bankrupt  is  boutid  generally  to  deliyer 
to  the  commissioners  an  account  in  writing  of  his  estate 
and  effects,  but  whether,  under  the  circumstances  of  this 
case,  it  appears,  on  the  whole  matter  before  us,  that 
the  bankrupt  has  declined  or  refused  to  give  answers 
to  lawful  questions  propounded  to  him  by  the  com- 
missioners, with  a  view  to  the  discovery  and  disclosure 
of  his  estate  an8  effects.  Upon  the  whole,. I  am  of  opi- 
nion, that  he  has  declined  to  give  satisfactory  answers  to 
sudt  questions.  It  appears  to  me,  from  a  careful  review 
of  all  the  provisions  of  the  statute  of  the  5  Geo.  2.  r.  SO., 
thfit  the  legislature  contemplated  that  the  bankrupt 
should  deliver  to  the  commissioners  an  account  in 
writing  of  his  estate  and  effects.  The  statutes  before 
the  time  of  James  the  First  are  silent  as  to  any  ex- 
amination of  the  bankrupt;  but  by  the  ISth  of  Hiz. 
c.  Y.  s.  £.,  the  persons  acting  under  the  Lord  Chancel- 
lor'f  commission  had  an  absolute  power  over  the  body 
as  well  as  the  estate  of  the  bankrupt,  and  they  could 
therefore  exercise  that  power,  to  compel  him  to  do  all 
diat  they  should  think  necessary  to  obtain  knowledge  of 
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that  the  assignees  may  know  that  he  does  make  a  full    ,    lo2K 
and  true  disclosure,  they  are  authorised,  by  the  fourth        dav» 
section,  to  require  him  to  attend  them,  to  assist  them  in      j^f^tt^, 
making  out  the  accounts  of  his  estate  and  effects.     The 
object  is,  that  the  assignees  may  not  be  compelled  to  ^ 

take  blindly  such  account  as  he  thinks  fit  to  give  them, 
but  that  he  shall  come  to  them  to  make  it  out  in  their 
presence,  which  may  be  a  check  on  him.  Tie  fifth 
section  is  compulsory  on  the  assignees,  and  in  favour  of 
the  bankrupt.  For  by  that  it  is  enacted,  that  the 
bankrupt  shall  be  at  liberty  to  inspect  his  books,  papers, 
and  writings,  and  to  bring  with  him  two  persons,  at  any 
one  time,  to  make  such  extracts  and  copies  from  thence 
as  he  thinks  fit ;  and  this  is  to  be  done,  the  better  to 
enable  him  to  make  a  full  and  true  discovery  and  dis- 
closure of  his  estate  and  effects.  He  has  therefore  given 
to  him  the  power  of  examining  his  own  books,  in  order 
that  he  may  be  enabled  to  make  out  his  accounts,  so  as 
to  make  a  full  and  true  discovery  and  disclosure  of  *hi8 
estate  and  effects ;  and  this  rather  imports  that  this  dis- 
closure should  be  in  writing.  The  sixth  section  is  more 
explicit  on  this  subject,  and  provides,  that  in  case 
the  bankrupt  is  in  execution,  or  cannot  be  brought  be- 
fore the  commissioners,  the  commissioners  shall  from 
time  to  time  attend  the  bankrupt  and  take  his  dis- 
covery; and  the  assignees  shall  have  power  and  are 
required  to  appoint  one  or  more  persons  to  attend  him 
in  prison  from  time  to  time,  and  to  produce  to  him  his 
}x)oks,  papers,  and  writings,  in  order  to  prepare  his 
last  discovery  and  examination,  (which  words,  it  is  to 
be  observed,  are  thus  classed  together,)  *^  according  to 
^e  directions  before  mentioned ;  a  copy  whereof  (timi 
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1821.  1^  of  his  last  discovery  and  exatnination,)  the  assignees 
*""""*  of  the  estate  shall  apply  for ;  and  the  bankrupt  shall 
againti  deliver  the  same  to  them  or  to  their  order,  ten  days  at 
least  before  such  last  examination.  Now  it  is  impos- 
sible to  understand  this  section  in  any  other  way  than 
as  saying,  that  the  discovery  of  the  bankrupt's  estate 
should  be  in  writing;  for  the  bankrupt,  if  in  prison,  is 
entitled  to  be  attended  by  one  or  more  persons,  who 
are  to  produce  to  him  his  books,  in  order  that  he 
may  prepare  his  last  discovery,/ viz.  the  discovery  of 
his  estate,  which  must  be  in  writing  (because  the 
assignees  are  entitled  to  have  a  copy  of  it),  and  ready 
ten  days  before  he  comes  up  for  hb  last  examination, 
in  order  to  give  them  an  opportunity  of  conadering 
it,  and  putting  such  qu^tions  as  may  be  thought 
necessary,  respecting  those  items  which  he  may  think  fit 
to  put  in  that  account.  The  sixteenth  section  authorises 
the  commissioners  to  examine  the  bankrupt^  as  well  by 
word  of  mouth  as  on  interrogatories  in  writing,  touch- 
ing all  matters  relating  to  his  trade,  dealings,  esktte^  and 
^ffectSy  and  to  take  down,  or  reduce  into  writings  the 
answers  of  verbal  examinations  of  every  such  banknqpt 
had  or  taken  before  them  as  aforesaid ;  which  examin- 
ation, so  taken  down,  or  reduced  into  writing,  the  party 
examined  shall  sign  and  subscribe.  And  in  case  any 
such  bankrupt  shall  refuse  to  answer,  or  shall  not  fiilly 
answer,  to  the  satisfaction  of  the  commissioners,  all 
lawful  questions  put  to  him  by  the  said  commissioners,  as 
well  by  word  of  mouth  as  by  interrogatories  in  writings 
or  shaU  refuse  to  sigi^  and  subscribe  his  examination, 
so  taken  or  reduced  into  writing  as  aforesaid,  (not  having 
a  reasonable  objection  either  to  the  wording  thereoi^ 

or 


Mrtoab* 


IN  THE  Second  Year  of  GEORGE  IV.  MS 

or  otherwise  to  be  allowed  by  the  commissioners,)  they  1821. 
may  commit  him.  That  section  contains  the  specific  power  -^— • 
of  examination,  together  with  the  authority  to  com-  jtgamu 
mit,  if  satisfactory  answers  are  not  made  to  such  lawful 
questions  as  may  be  propounded  to  him.  This  I  think 
is  a  summary  view  of  all  those  provisions  of  the  statute 
that  relate  to  the  subject  tiow  before  the  court*  Taking 
the  whole  together,  it  seems  to  me  clear  that  the  legislap- 
ture  does  contemplate  that  the  bankrupt  shall  iiimish  to 
the  commissioners  some  written  disclosure  or  discovery 
of  his  estate  and  effects ;  and  the  uniform  practice  has 
been  conformable  to  this  construction  of  the  statute. 
For  it  appears  by  Mu  Green's  treatise  on  the  Bankrupt 
Laws,  that  it  has  been  usual  for  the  bankrupt  to  give  in, 
at  his  last  examination,  scibe  written  account  of  his 
estate  and  effects.  That -which  is  called  the  balance- 
sheet  contains  only  the  summary  of  his  estate  and 
effects,  specifying  what  debts  are  due  from  him,  what 
effects  he  then  possesses,  in  addition  to  debts  which  are 
due  to  him,  what  he  has  expended}  what  his  capital  was, 
how  that  has  been  laid  out  so  as  to  account  for  the 
reason  of  his  becoming  a  bankrupt.  All  these  matters 
are  exceedingly  important^  with  the  view  to  the  certi- 
ficate  which  is  afterwards  to  be  granted  to  him.  The 
question  then  is,  whether  this  bankrupt  has  not  declined 
to  answer  questions  lawfully  put  to  him  respecting  the 
account  in  writing,  which  he  was  bound  to  deliver.  It 
appears  in  this  case,  that  on  the  examination  of  the 
14th  Naoember,  the  bankrupt  was  asked  by  the  com- 
missioners, "  Where  is  your  balance-sheet?'  in  other 
words :  You  have  come  to  pass  your  last  examination,* 
are  you  prepared  with  an  account  in  writing  of  your 
estate  and  effects  ?  The  answer  is,  "  I  have  none  pre- 
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1821.        pared/' —  "  Where  is  the  statement  of  your  property  ?'* 
(which  is  the  same  thing  as  the  balance-sheet) —  "Have 

««otiw*  younotgot  it?*  —  " No*"— "Why  not?' — A. "  Having 
committed  no  act  of  bankniptcyi  I  think  I  am  not  bound 
to  prepare  it."  —  Q.  "Do  you  wish  this  meeting  to 'be 
adjourned  for  a  fortnight,  that  you  may  prepare  a  state- 
ment of  your  accounts  ?'  —  A.  "  1  beg  leave  to  repeat 
my  protest  against  the  validity  of  this  commission:  I 
cannot  be  prepared  within  the  term  mentioned ;  but  if 
the  examination  is  adjourned  for  a  sufficient  period,  I 
am  ready  to  furnish  the  assignees  with  any  information 
in  my  power  respecting  the  estate  and  effects  without 
prejudice,  and  will  prepare  my  account."  Now  the 
allegation  that  he  was  not  prepared,  because  he  intended 
.  lo  dispute  the  commission,  is  no  reason  for  not  making 

^  a  disclosure  of  his  estate  and  effects.     If  there  be  good 

reason  for  disputing  a  commission,  or  for  suspending  a 
disclosure  and  discovery,  until  the  validity  of  the  com-  ^ 
mission  shall  have  been  tried,  the  authority  of  the  great 
seal  would,  on  proper  application,  be  exercised  for  that 
purpose.  The  bankrupt,  however,  adopts  the  balance- 
sheet,  as  tlie  best  mode  of  giving  the  account  required 
of  his  estate  and  effects ;  for  he  promises  to  prepare  it,  if 
time  be  given.  Then  time  is  given  to  him»  On  the 
5th  December^  a  second  examination  takes  place ;  and  he 
is  asked  if  he  has  got  a  statement  in  writing ;  but  he  says^ 
he  is  not  prepared  to  make  a  full  disclosure,  and  prays 
time  till  the  5th  of  January  next,  within  which  time  he 
binds  himself  to  make  up  the  accounts.  Time  is  given 
till  the  10th  of  August.  At  each  meeting  the  enquiry  is 
made,  "  Are  you  ready  with  that  account  in  writing 
which  you  have  originally  said  you  would  give  us,  and 
which  by  law  you  certainly  ought  to  give  us,  unless  you 

have 
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have  reasonable  excuse?*  He  is  not  ready.  Some  1821. 
questions  are  put  to  him  as  to  his  estate.  He  is  asked, 
**  Do  you  know  whether  your  debts  or  your  credits  are  agaimt 
!0,000t  or  1 5,000/.?'—"  I  really  cannot  tell,  without  the 
account  in  writing."  When  questions  are  put  to  draw 
from  him  answers  as  to  his  estate  and  effi^ts,  he  answer?, 
he  cannot  tell  without  the  account  in  writing,  which  he 
had  before  promised  to  make  out  as  the  most  coavenient 
manner  of  making  that  disclosure  which  the  law  rc<- 
quires.  From  time  to  time,  frivolous  excuses  are  made  i 
and  in  the  whole  interval  not  one  single  step  is  taken 
by  the  bankrupt  towards  the  accomplishment  of  that 
object,  which  he  had  originally  said  he  would  accom- 
plish, which  the  legislature  manifestly  intended  should  be 
obtained  from  a  bankrupt,  and  which  the  ordinary  prac- 
tice required.  I  view  the  whole,  considering  it  only  as 
one  examination.  I  am  clearly  of  opinion,  that  the 
bankrupt  has  refused  and  declined  to  give  answers  to 
those  lawful  questions  that  were  propounded  to  him  by 
the  commissioners,  in  order  to  obtain  a  disclosure  and 
<liscovery  of  his  estate  and  effects.  I  think,  therefore, 
that  the  defendants  were  justified  in  committing  hint, 
and  that  the  rule  for  a  nonsuit  should  bo  made  absolute-. 

Baylev  J.  The  original  impression  on  my  mind  in 
this  case  was,  that  the  commissioners  had  exceeded 
their  authority,  in  requiring  a  balance-sheet  from  the 
bankrupt,  and  that  continued  to  be  my  opinion,  until 
a  very  late  period  of  the  argument.  But  now  that  my 
attention  has  been  fully  called  to  the  difierent  clauses  of 
the  5th  Geo,  2.  c.  30.,  I  am  satisfied  that  the  commis* 
sionei's,  in  this  case,  have  required  no  more  from  the 
bankrupt  than  they  were  warranted,  in  doings  and  that 
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1621*        the  bankrupt  has  declined  to  answer  questions  law* 
"■"■""        jfidly  put  to  him.     The  first  clause  of  the  5th  Geo.  2. 

Davie  . 

agamsi        directs,  '*  that  the  bankrupt  shall  fully  and  truly  dis- 
close and  discover  all  his  estate  Bnd  effects,  real  and 
personal;"    and  on  his  examination,  he  is  to  deliver 
up  his  books  and  writings.    That  clause  is,  however, 
perfectly  silent  as  to  the  question  whether  there  is  to  be 
a  discovery  or  disclosure  in  writing  made  by  the  bank- 
rupt.    The  sixth  section  provides  for  the  case  where 
the  bankrupt  has  not  access  to  his  own  books,  and  di- 
rects that  those  books  shall  be  carried  to  him ;  and  that 
<^  in  that  case  he  shall  prepare  his  last  discovery  and 
examination,  according  to  the  directions  before  men* 
tioped."      Now  there  are  no  directions   before  men- 
tioned, except  as  to  the  discovery  and  disclosure  ex- 
pressly pointed  out  and  provided  for  by  the  first  section. 
The  sixth  section  then  proceeds,  "  a  copy  whereof," 
(that  is,  of  that  last  discovery  and  examination,  accord- 
ing to  the  direction  before  mentioned,)  *^  the  assignees  of 
'the  estate  shall  apply  for,  and  the  bankrupt  shall  de- 
liver to  them,  or  their  order,  ten  days  at  least  before  his 
last  examination<"     If  the  bankrupt  is  therefore  in  cus- 
tody, and  if  the  books  are  carried  to  him,  under  the 
provisions  of  the  sixth  section,  he  is  bound  to  make  a 
discovery  and  disclosure  of  his  estate,  in  order  that  he 
may  be  able  to  furnish  a  copy  of  that  discovery,  ^  for  his 
examination ;  and  for  that  purpose,  it  is  quite  clear  that 
it  must  be  in  writing ;  and  that  raises  a  very  strong  argu* 
ment,  that,  under  the  first  section,  the  disclosure  and 
discovery  which  he  is  to  supply  to  the  commissioners  is 
also  to  be  in  writing.     For  the  purposes  of  this  case,  it 
is  not  nece^ary  to  lay  down,  as  a  general  rule,  that  the 
bankrupt  shall  in  all  cases  be  compelled  to  make  such 

dis- 
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jduclosure  and  discovery  in  writiiig,  because  here  the         1821. 
bankrupt  himself,  from   time  to  timew  describes  that       "~~~" 
mode  of  proceeding  as  necessary,  for  the  purpose  of       agauui 
making  his  disclosure  and  discovery.     He  therefore  ac- 
cedes CO  the  application  for  a  disclosure  and  discovery 
in  that  way,  as  being  the  mode  best  adapted  to  the  pur« 
pose.  Supposing,  however,  that  the  commissioners  have 
not  strictly  a  right  to  insist  upon  a  discovery  in  writings 
and  that  the  bankrupt  might  refuse  to  furnish  it;  then 
he  must  give  such  a  disclosure  and  discovery  as,  under 
all  the  circumstances,  he  may  be  ci^ble  of  giving;  and 
if  he  gives  it  by  word  of  mouthy  it  must,  at  all  events, 
be  as  complete  and  AiU  a  disclosure  as  if  it  had  been  in 
writing.     He  is  bound,  under  the  first  section,  to  pre* 
pare  himself  at  the  time  when  the  commissioners  are 
to  meet,  to  make  a  full  disclosure;  and  if  he  cannot 
do  that  without  writing,  then  it  must  be  done  in  writing* 
It  occurred  to  me  at  one  period,  that  it  might  be  a 
hardship  on  a  bankrupt  to  force  him  from  time  to 
time  to  be  going  through  a  yery  long  and  laborious  in- 
vestigation, when  he  might  not  have  the  means  of  sup- 
porting himself  during  the  intermediate  period  of  time* 
And  if  an  extraordinary  case  of  that  description  were  to 
occur,  I  have  no  doubt  but  that  thecommissicHiers  (if 
the  assignees  refused  the  bankrupt  the  means  of  sub- 
sistence) would  think  that  a  reasonable  excuse  &r  the 
disclosure  not  having  been  made  at  any  of  the  periods 
appointed  for  that  purpose,  and  would  from  time  to 
lime  enlarge  the  period,  until  the  assignees  and  creditors 
flhould  consent  to  furnish  the  means  of  subsistence  to 
the  bankrupt  in  that  intermediate  time.     That  observ- 
ation gets  rid  of  a  difficulty  which  once  pressed  on  my 
mind.     It  seems  to  me,  that  it  is  the  duty  of  the  bank* 

rupt. 
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1821.        rupt,  before  the  period  of  time  fixed  for  his  last  examin'^ 
*~^"        ation,  to  put  himself  in-  a  situation  to  disclose  every  thing 
agamii       which  the  first  section  of  the  act  requires ;  and  that  if  it 
be  essential  that  he  should  have  written  documents,  in 
order  fully  to  do  so,  he  should  get  those  written  docu^ 
ments  prepared*     Since  the  passing  of  the  statute^  the 
uniform  practice  has  beeni  at  the  last  examination,  for 
the  commissioners  to  ask  the  bankrupt  for  a  balance- 
^heet,  or,  in  other  words,  for  a  discovery  and  disclosure 
in  writing  of  his  estate  and  effects.     When  the  cora- 
tiiissioners,  at  the  first  meeting,  asked  the  bankrupt  for 
his  balance-sheet,  if  he  had  refused  to  give  a  written 
Account,  they  might  have  called  upon  him  then  to  make 
the  same  disclosure  which  a  balance-sheet  would  exhibit. 
They  might  have  asked  him  of  what  his  estate  consisted; 
how  he  had  disposed  of  all  the  property  which  he  pos^ 
sessed  before  the  bankruptcy,  and  what  debts  were  due 
to  and  from  him  ;  and  they  might  then  have  reduced 
these  answers  into  writing.     Instead  of  that,  however, 
the  bankrupt  agrees  to  prepare  a  balance-sheet ;  and  ill 
many  of  his  answers,  describes  an  account  in  writing 
as  absolutely  necessary  to  make  a  full  and  true  disclosure 
of  his  estate;  for  he  says  he  cannot  tell  how  much  his 
debts  or  credits  are,  till  his  accounts  are  made  up.  I  think, 
therefore,  that  the  non-production  of  a  balance-sheet, 
after  so  many  adjournments  of  the  last  examination,  and 
^fter  he  had  firequently  promised  to  prepare  one,  was,  in 
fact,  declining  f o  answer  what  his  estate  and  efi*ects  were'. 
If  the  bankrupt  had  refused  to  answer  the  questions) 
Of  what  do  your  estate  and  effects  consist  ?  how  do  yon 
account  for  the  amount  of  your  debts?  what  is  due  to  yoir  ? 
what  is  due  from  you?  I  should  have  had  no  doubt  that 
he  Would  have  refused  to  answer  questions  lawfully  put  to 

him, 
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biiDi  within  the  16th  section  of  the  5  Geo.  2.  c.  30.     I        1821. 
think  his  neglect  to  produce  the  balance-sheet  is  sub- 
stantially  the  same  as  if  he  had  refused  to  answer  those        agamsi 
questions.     On  that  ground,  therefor^  (  think  that  the 
commissioners  were  justified  in  committing  him,  and 
that  judgment  of  nonsuit  ought  to  be  entered* 

Best  J.     It  is  not  necessary  for  us  in  this  case  to 
decide  whether  commissioners  have  a  right  to  require  a 
balance-sheet,  because  it  is  clear  from  GoddarcTs  case, 
that  if  the  bankrupt  chooses  to  submit  to  this  as  a  mode 
of  examination,  when  once  he  has  so  submitted,  he  must 
conform  to  it*     Now  I  am  quite  clear,  on  looking  at  the 
evidence,  that  he  did  submit  himself  to  this  mode  of  exa- 
mination;  for  he  states,  <^  If  you  will  give  me  till  such  a 
time,  I  will  prepare  my  balance-sheet.'*     In  consequence 
of  his  giving  that  answer,  the  commissioners  might  avoid 
putting  certain  questions  which  would  have  been  put  if 
be  had  not  chosen  to  give  an  answer  in  writing  instead 
of  an  answer  by  parol.      I  am  of  opinion,  therefore, 
that  whether  the  commissioners  had  authority  or  not,^ 
under  this  act  of  parliament,  to  require  a  balance-sheet, 
as  this  man  has  consented  to  furnish  a  balance-sheet,  he 
was  bound   to  do    it;   and  that  not  having  given   a 
satis&ctory  reason  for  his  neglecting  to  do  so,  the  de- 
fendants were  justified  in  committing  him.    Looking  at 
all  the  provisions  of  the  5  Geo.  2.  c.  SO.,  and  the  con-n 
stant  practice  which  has  prevailed  from   the  time  of 
passing  that  act  to  the  present,  I  have  no  doubt  that 
where  it  is  fit,  from  the  nature  of  the  concerns  of  the 
bankrupt,   that  a  balance-sheet  should  be  produced,  the 
commissioners  may  require  it*      The  statute  of  James 
fiuthorizes  the  commissioners  to  examine  the  bankrupt 

upon 
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1821.  tpon  interrogatories  toaching  his  lands,  &c.  and  such 
"""*"  other  things  as  aiay  tend  to  disclose  his  estate.  That 
agamit  imports  examination  by  question  and  answer.  But  the 
statute  of  the  5  Oeo.  2.  c.  SO.  5.  1.  goes  much  further, 
and  compels  the  bankrupt  to  submit  tp  be  examined, 
and  upon  such  his  examination  fully  and  truly  to  disclose 
and  discover  all  his  estate  and  effects.  By  that  section  of 
the  statute,  therefore,  the  bankrupt  is  bound  to  make  this 
discovery,  whether  any  questions  are  put  to  him  in  that 
respect  or  not;  and  if  that  full  and  true  disclosure 
cannot  be  made  without  writing,  he  is  bound  to  furnish  it 
in  writing,  and  the  commissioners  are  bound  to  require  it. 
The  uniform  practice  certainly  has  been  to  require  such 
a  balance-^heet  of  the  bankrupt ;  and  it  appears  to  me 
that  such  practice  is  well  warranted  by  the  sound  con- 
struction of  this  act  of  parliament;  for  by  section  4th 
the  bankrupt  is  to  attend,  in  order  to  assist  the  assignee 
in  making  out  the  account  of  his  estate.  By  the  5th 
section  he  is  authorized  to  inspect  his  books,  and  to 
take  two  persons  with  him  to  make  such  extracts  and 
copies  as  he  shall  think  fit,  the  better  to  enable  him  to 
make  a  full  and  true  discovery  and  disclosure  of  his 
estate  and  effects.  Now  the  circumstance  of  his  being 
authorized  to  make  extracts  and  copies  from  his  books, 
&c.  rather  imports  that  the  disclosure  afterwards  to  be 
made  should  be  in  writing.  The  6th  section,  however, 
almost  puts  it  beyond  all  doubt,  that  such  extracts  and 
copies  taken  from  his  books  are  allowed  him  for  the 
express  purpose  of  making  a  full  and  true  disclosure  of 
his  estate  and  effects  in  writing;  for  it  provides,  that  in 
ease  the  bankrupt  be  in  prison,  the  assignees  shall 
appoint  one  or  more  persons  to  attend  the  bankrupt 
from  time  to  time,  and  to  produce  to  him  his  books, 

papers, 


MnroRD. 
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papers,  and  writings,  in  order  to  prepare  his  last  dis-        1821. 

covery  and  examination,  according  to  thie  directions 

before  mentioned ;  a  copy  whereof  the  assignees  shall      J^f^^ 

apply  for,  and  the  bankrupt  shall  deliver  to  them  ten 

days  at  least  before  his  last  examination.    Now  it  is 

clear,  therefore,  that  the  discovery  requir^  by  this 

section  must  be  in  writing,  for  if  not,  how  could  any 

copy  of  it  be  made  ?  The  first  section,  indeed,  does  not 

in  express  terms  require  the  discovery  then  mentioned 

to  be  in  writing.     It  seems  to  me^  however,  that  under 

that  section  the  commissioners  may,  in  their  discretion, 

require  thie  bankrupt  to  make  such  discovery  in  writing 

or  by  parol,  according  to  the  circumstances  of  each 

particular  case.      Upon  the  wholes  I  am  of  opinion 

that  the  bankrupt's  neglect  to  produce  b  balance-sheet 

is  substantially  a  refusal  to  give  answers  to  questions 

lawfully  put  to  him  by  the  commissioners  relating  to 

the  discovery  of  his  estate  and  efiectSj^  and  that  tht 

defendants  were  therefore  justified  in  committing  him^ 

and,  consequentiy,  that  this  rule  for  entering  a  nonsuit 

must  be  made  absolute. 

Rule  absolute,  (a) 

(a)  JETo/foytfJ.  wasabicnt 
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Jell  against  Douglas. 

In  Miumptit  by     A  SSUMSIT  for  goods  sold  and  delivered  by  Jell  to 

oneoftwoflur.   X\     i,<»,  t^,  ••  At  .• 

vivingpaitnera,  the  defendant.     Plea,  general  issue.     At  the  trial, 

plaintiff  being  before  Abbott  C.  J.)  at  the  last  summer  assizes  for  the 

nermiittbe  county  ot  Kentj  the  proof  was,  that  the  goods  were  sold 

dedUuvtl  In*  ^  ^^  defendant  by  the  plaintiff  and  his  son,  who  were 

and  therefore  a  Jn  partnership.  The  son  had  died  before  the  corn- 
count  for  goods         ^  ' 

■old  by  him  to    mencement  of  this  action.     It  was  contended  tliat  this 

the  defendant  ^  ^  j   •        » 

it  not  supported  was  a  variance,  inasmuch  as  the  contract  stated  m  the 
the  goods  were  declaration  was  with  the  plaintiff  alone ;  whereas  that 
^aintiffandhis  given  in  evidence  was  with  the  plaintiff  and  another, 
nw^***^^**^     -<<66o//  C.  J.  reserved  the  point,  and  directed  the  jury  to 

find  a  verdict  for  the  plaintiff,  with  liberty  to  the  de- 
fendant to  move  to  enter  a  nonsuit.  A  rule  nisi  for 
that  purpose  having  been  obtained  in  last  Michaelmas 
term, 

Marryat  and  Chitty  new  shewed  cause.  This  is  no 
variance ;  for  the  material  all^ations  in  the  declaration 
are  proved.  It  is  true  that  the  defendant  is  indebted  to 
the  plaintiff  alone  for  goods  sold  and  delivered  by  him. 
They  are  not  alleged  to  be  the  goods  of  the  plaintiff, 
but  merely  that  they  were  sold  by  him.  Slipper  v.  Stid^ 
stone  {a)  is  an  authority  to  shew,  that  a  debt  due  to  the 
defendant,  as  surviving  partner,  may  be  set  off  against 
a  demand  on  him  in  his  own  right ;  and  they  referred  to 
the  note  of  Mr.  Serjt.  Williams  to  Cabbell  v.  yau^lian(b\ 

{a)  5  T.  ».  49S.  (6)  1  Sound,  291.^. 

to 
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to  shew  that  the  law  upon  this  subject  was  at  least  con-         1821. 
sidered  by  him  as  very  doubtful. 


Abbott  C.  J.     It   is    a  well-established   rule,    that 
where  two  persons  are  joint-sellers  of  goods^  they  must 
both  join  in  an  action  brought  to  recover  the  price.     It 
*vas  decided  in  Richards  v.  Heather  (a),  that  a  party  may 
maintain  an  action  against  a  surviving  partner  without 
describing  him  as  such ;  and  the  reason  of  that  decision 
was  tliis,  thai  if  t^e  partners  had  been  alive,  and  one 
only  was  sued,  that  circumstance  could  only  be  taken 
advantage  of  by  plea  in  abatement,  and  was  no  defence 
upon  the  general  issue.     But  if  one  of  two  joint-con- 
tractors sue,  both  being  alive,  that  is  a  variance,  and  a 
good  defence  upon  the  general  issue.  It  seems,  tlierefore, 
to  be  reasonable,  that  where  a  surviving  joint-contractor 
sues,  the  fact  of  his  being  survivor  should  appear  in  the 
declaration.    In  a  note  to  Webber  v.  Tivill  (ij,  Mr.  Serjt. 
Williams  lays  it  down,  that  it  is  necessary  that  all  the 
persons  with  whom  a  contract  has  been  made,  if  living, 
should  join  in  the  action,  and  if  any  of  them  are  dead, 
that  fact  should  be  stated.     From  my  own  experience  I 
can  say,  that  that  has  been  the  general  practice,  and  I 
think  it  ought  not  to  have  been  departed  from  in  this 
instance.     The  rule  for  a  nonsuit  must  be  made  ab- 
solute. 

Rule  absolute. 

Gumey  and  Caniyn  were  to  have  argued  in  support  of 
the  rule. 

(fl)  I  B.^A.  29.  {b)  2  Saund.  121'.  n.  1. 


JVLL 

agmnsi 
Douglas. 
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Wynne,  Bart^  against  Ttrwhitt. 

EntriMJn  a  HPHIS  was  an  action  of  trespass,  brought  by  the  plain- 
■bofve  thirty  tifl^  as  lord  of  the  manor  of  Llanaestf   for  tres» 

coming  from  passes  Committed  on  the  wast^  of  that  manor,  which  he 
tod^araa^  daimed  as  lord.  The  defendant  set  up  title  in  Mrs. 
dence,  w^MMit  ^y^fMy  who  was  the  owner  of  four  tenements  in  the 
W^^of  ™^®'^*  Th«  plaintiflF  obtained  a  verdict  At  the  trial, 
tiie  fewttd.  before  Bichardson  J.,  the  books  of  the  stewards  of  the 
tiiTttieCTftandi  manor  were  produced,  from  the  year  1713  to  1787,  and 

to  ill  writton  %        •         it  g»  i»»i 

docanMots        entries  therein,  of  receipts  of  rent,  read  m  evidence  on 
tiM  proper  cu»-  the  part  of  the  pluntiffi    They  were  produced  by  the 
^*  then  steward  of  Sir  Watkin  Williams  Wynne.  It  was  con- 

tended, on  the  part  of  the  defendant,  that  in  order  to 
make  the  entries  in  the  steward's  book  of  the  year  1787 
admissible  evidence,  his  hand-writing  should  be  proved. 
Bichardson  J.  overruled  the  objection,  on  the  ground  that 
it  appeared  to  come  from  the  proper  custody,  and  was 
more  than  thirty  years  old.  A  rule  nisi  for  a  new  trial 
having  been  obtained  in  last  Michaelmas  term,  on  the 
objection  taken  at  the  trial,  the  Court  called  upon 

Jervis  and  ChiUy  to  support  the  rule.    They  cor 
tended 'that  the  entries  in  the  steward's  books  were  n 
admissible  evidence  without  proof  of  his  hand-writir 
and  the  &ct  that  he  was  dead.     In  the  case  of  dee 
indeed,  the  circumstance  of  their  being  thirty  years 
dispenses  with  the  necessity  of  proof  of  their  execuf 
but  that  rule  does  not  extend  to  other  written 
cuments. 


TrswiuTT. 
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Per  Curiam.     The  rule  is  not  confined  to  deeds  or       1822L 
wills,  but  extends  to  letters  and.  other  written  docu-        ^ 

Wym 

ments  coming  from  the  proper  custody.     It  is  founded      „^'^ 
on  the  antiquity  of  the  instrument,  and  the  great  diffi- 
culty, nay,  impossibility  of  proying  the  hand-writing  of 
the  party  after  such  a  lapse  of  time,  (a) 

Rule  discharged. 

(a)   See  Jlet  T.  R^t(mf  S  f.R.  S59.    iVy  V.  Wood,  Sdw,  N.  P.  S8S. 
Ikon  and  Chapter  of£iy  ?•  Stewart,  2  AUcynt^  44. 


Atkins  against  Palmer. 

nPHIS  cause  was   tried  before  Abbott  C.  J.  at  tl^e  a  oominunoii 
London  sittings  after  last  Trinity  term.    The  only  aUonofwit- 


question  was,  whether  a  commission  issued  out  of  the  ^^^cminti^ 
Court  of  Chancery  to  examine  witnesses  at  Leghorn  ^^^^^^L 


bad  been  properly  executed,  so  as  to  make  the  de-  ^  «xaimnc  the 

^     ^      J  »  witneaseion 


positions  admissible  evidence  on  the  part  of  the  plaintiff,  intemgatorict, 

\    ^  and  to  reduce 

It  appeared  by  the  commission,  that  the  commissioners  the  examina- 

tioDi  into  writ* 

were  authorised  to  examine  witnesses  upon  interroga-  ing  in  the  En- 
tories,  and  to  take  such  their  examinations,  and  reduce  ud  len^thr* 
them  into  writing  in  the  English  language  on  parch-  ^^^^'^ 
ment,  and  then  to  send  the  same  to  England  with  ^^^^^^' 
certificate  in  what  manner  the  oath  was  administered  to  l?^  **^  dcpod- 

tionfof  such 


such  witnesses  who  could  not  speak  or  understand  the  witneaseiasdid 

not  undentand 

English  language,  and  power  was  given  to  them  to  ib^Engfith 

langiutte.     It 

swear  an  interpreter,  well  and  truly  to  interpret  the  appeared  by  the 

return  that  the 
depositions,  in  the  first  instance,  were  reduced  into  writing  in  the  foreign  language,  and 
tnuttkted  by  the  interpreter  into  the  EngHth  language  within  an  inler^  of  six  weeks: 
Held,  that  the  commission  was  well  eiccuted  by  the  commissioners  returning  the  depo* 
shioiis  so  translated  into  the  Engfish  language. 

Vot.  IV.  D  d  oath 


pAUlUk 
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1891.  oath  and  interrogatories  whidi  should  be  administered 
and  exhibited  by  either  party  to  such  witnesses  who  did 
not  understand  the  English  language,  out  of  the  English 
into  the  language  of  such  witnesses,  and  also  to  inter- 
pret their  respective  depositions  taken  to  the  said 
interrogatories,  out  of  the  language  of  such  witnesses 
iAtQ  the  English  language.  The  depositions  were 
returned  in  the  English  language  as  well  as  the  cer- 
tificate^ on  oath  of  the  interpreter  that  he  was  ac- 
quainted with  the  idioms  of  the  English  and  Italian 
languages,  and  that  he  had  foithfuUy  interpreted  to  the 
witnesses  the  interrogatories  and  cross  interrogatories, 
and  that  he  had  made  a  true  and  faithful  translation  of 
their  depositions  from  the  Italian  originals  duly  signed 
by  the  respective  witnesses,  which  he  had  carefully  and 
faithfully  engrossed  on  the  pardiment  containing  the 
depositions,  and  that  he  had  also  truly  and  fidthfully 
interpreted  the  oath  administered  to  the  witnesses.  It 
appeared  by  the  return  that  the  depositions  were  taken 
<Hi  the  20th  SepUmber^  1819,  and  the  certificate  of  the 
interpreter,  which  was  annexed  to  and  returned  as  part 
of  the  return  to  the  commission,  was  dated  the  7th 
NooembeTf  1819.  It  was  objected  at  the  trial  that  these 
depositions,  were  not  admissible  in  evidence^  inasmuch 
as  the  commission  did  not  appear  to  be  well  execntedt 
for  the  original  depositions  were  not  reduced  into 
writing  in  the  English  language,  but  a  translation  from 
them  was  made  six  weeks  after  they  were  taken. 
Abbott  C  J.  held  the  evidence  to  be  admissible,  buC 
gave  the  defendant  leave  to  move  to  enter  a  nonsuit  if 
the  Court  should  be  of  a  different  opinion,  and  a  rule 
nisi  for  that  purpose  having  been  obtained  in  last 
Mi€ha€lfnas  term, 

Marryat 
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Marryat  and  Adams  now  shewed  cause.     The  oom-^       18Sh 


AftiNfe 


missioners  were  selected  by  the  respectire  parties,  and 

were  present  as  their  agents  at  the  time  the  depositions       Hnimt 

were  reduced  into  writings  and  at  that  time  might  hare 

objected  to   the  mode  of  proceeding.      The  parties 

therefore,  by  their  agents  baring  acquiesced  in  it,  it 

is  now  too  late  to  make  the  objection.      The  mode 

adopted  in  this  case  is  in  conformity  with  the  gene^ 

nd  practice.    The  party  at  all  erents  ought  to  hare 

applied  to  the  Court  of  Chancery  to  suppress  the  dcpo4» 

sitions. 

The  SoUcUor^Oimralf  Qunujf  and  GampbM  watnL 
This  commission  was  not  well  executed.  The  exaflrin* 
ation  of  the  witnesses  onght  to  hate  been  interpreted 
a^  the  time  it  was  taken.  Here  the  depdiitions  Wmrtf 
translated  into  the  BnglUk  language  six  weeki  ift«r 
Aey  were  taken.  The  commission  directs  thm  tbt 
examinations  should  be  reduced  into  writing  in  tfa4 
Emglish  language,  whereai  tibey  were  taken  in  ^ 
ikUian.  By  the  commission,  it  was  directed  that  thi 
interrogatories  and  depositions  should  be  intefpretidi 
which  means  that  the  oral  stetement  ihould  be  reiiderMl 
into  the  English  language  at  the  time  it  waft  ttkeil.  Iti 
this  ease  it  was  rendered  into  the  Mfli^iik  langui^ 
flrom  a  written  paper  sin^  weeki  lift«rWiuil%  which  is  tt 
aefe  trimslatioti. 

AmotT  C.  J.  The  gueetiotl  before  ^«  OoM  f^, 
whether  it  appears  by  the  return  Id  the  eomttiisriofi, 
Aut  the  commissioners  bavd  duly  eMemteA  iu    They 

wH  pmoM  AppdtiKkl  bjr  th6  Cmh  of  Chimeiiry  in 

Dd  2  con- 
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1821.       consequence  of  a  selection  made  by  the  litigant  parties, 
7  and  we  are  to  presume  that  they  have  discharged  their 

agqintt  duty,  if  by  reasonable  interpretation  we  can  do  so.  We 
are  not  to  look  out  critically  for  objections,  nor  are 
we  blindly  to  give  credit  to  all  they  have  done,  but  we  are 
to  see  whether  they  have  substantially  discharged  their 
duty.  The  commission  in  the  first  place  directs  them 
to  take  the  examinations  and  reduce  them  into  writing 
in  the  English  language  on  parchment,  and  to  send 
diem  to  the  Court  of  Chancery.  Now  that  cannot  be 
miderstood  to  mean  that  they  are  to  send  the  identical 
paper  or  parchment  on  which  they  make  their  minutes, 
because  the  witnesses  may  occasionally  make  corrections 
in  their  testimony.  The  examinations  would  necessarily 
be  first  taken  in  a  rough  manner,  and  would  afterwards  be 
fairly  copied  out.  The  commission  then  mfdces  a  dis- 
tinction between  English  and  foreign  witnesses,  for  as  to 
the  latter,  the  commissioners  are  directed  to  swear  an 
interpreter,  well  and  .  truly  to  interpret  the  oaths  and 
interrogatories  administered  and  exhibited  by  either 
party  to  the  witnesses  who  do  not  understand  the 
English  language^  out  of  the  English  language  into  the 
language  of  the  witness,  and  to  interpret  their  respective 
depositions  out  of  the  language  in  which  they  are  made 
into  the  English  language.  It  is  not  denied  that  the 
interpreter  was  so  sworn,  neither  is  it  suggested  that 
he  has  not  fairly  translated  what  the  witnesses  deposed^ 
but  the  objection  is,  that  it  appears  by  the  certificate  of 
the  interpreter,  that  the  translation  was  made  six  weeks 
after  the  commission  was  taken,  and  that  we  are  to 
collect  from  thence,  that  he  did  not  translate  the 
answers  of  the  witnesses  as  the  examinations  wait  on, 

but 
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but  that  he  took  down  the  original  depositions  in  the  1821. 
Italian  language,  and  afterwards  translated  them  into  the  — — 
Eriglish  language,  and  sent  them  here.  Supposmghow-  'agahut 
ever,  that  the  commissioners  understood  the  language 
in  which  the  witnesses  were  e^camined,  (which  we  roust 
presume  they  did,)  and  that  they  were  satisfied  that  what 
was  said  in  Italian  was  faithfully  taken  down,  I  do 
not  see  that  any  thing  more  was  required  of  them  than 
to  leave  it  to  the  interpreter  afterwards  to  render  upon 
oath  the  depositions  into  English^  which  be  appears  to 
have  done.  I  think  therefore,  that  the  commission  has 
been  well  executed,  and  consequently  that  this  rule 
ought  to  be  discharged. 

Bayley  J.  I  am  of  the  same  opinion.  The  com<- 
mission  does  not  appear  to  me  absolutely  to  require  that 
the  depositions  of  the  witnesses  should  be  translated  at 
the  time  they  are  taken.  The  commissioners  may 
require  that  to  be  done  if  they  think  fit ;  but  they  are 
not  bound  so  to  do.  It  muist  be  recollected  here,  too, 
that  the  commissioners  are  selected  by  the  litigant 
parties,  and  by  adopting  the  translation  returned,  the 
commissioner  selected  by  the  defendant  says,  that  he  is 
satisfied  with  that  as  the  true  translation  of  the  de- 
positions made  by  the  witnesses. 

Best  J.  concurred. 

Rule  discharged. 


Dd  S 
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FuLUNO  and  Others*  Assignees  of  Layers,  a 
Bankrupt,  against  Tucker. 

A  ftmudule&t  A  CTION  by  the  plaintifis,  assignees  of  LaverSf  a  bank- 
miidrT'^  '"P^  ^^^  money  had  and  received.    At  the  trial  be- 

riiyby  « trader,  fop^  ^^^  Baron,  at  the  Devon  Spring  assizes,  1 820,  the 

in  order  to  g»v€ 

s  preferenco  to  question  was,  whether,  on  the  18th  of  December^  18 16^ 

purticular  per-  •  j  i 

sons  to  the  pre-  when  the  money  sought  to  be  recovered  was  paid  to  the 

judice  of  his 

general  cfedi-  (^efcndant  by  the  bankrupt,  the  latter  had  committed 
ofbenkruptcj,  ui  act  of  bankruptcy?  The  defendant  was  then  the 
ben^pt  sub-  Bolicitor  of  the  bankrupt  It  appeared  that  from  Jtine^ 
SuJdto^  1816,  to  Januarjf,  1817,  the  bankrupt  was  in  insolvent 
on  his  trade  for  drcumstances.    A  deed,  of  the  13th  December^  1816, 

three  years,  at  .  ' 

the  end  of        prepared  by  the  defendant,  was  produced  on  the  part 

which  time  a 

commission  of  the  plainti£^  which  recited  that  Thomas  haoen  had 
iMoeda 

agreed  to  advance  the  bankrupt  300/,,  William  haven 
had  agreed  to  lend  him  700^,  and  one  Cranch  500^, 
and  the  advance  of  these  sums  of  money,  and  the  re- 
ceipt of  them  by  the  bankrupt  was  declared  by  the 
deed  to  have  taken  place  at  the  time  of  the  execution 
thereof,  and  a  receipt  for  those  sums  was  indorsed  on 
the  back,  signed  by  the  bankrupt  and  witnessed  by 
the  defendant's  clerks.  The  deed  then  purported  to 
convey  the  bankrupt's  equity  of  redemption  in  several 
premises  therein  mentioned,  in  order  thereby  to  secure 
the  several  sums  so  stated  to  have  been  advanced, 
and  such  further  sums  as  then  were  or  should  there- 
after become  due  to  the  parties,  and  the  premises  were 
charged  with  such  demands  accordingly ;  and  the  deed 
contained  several  provisoes  and  covenants  for  the  pur- 
pose 
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pose  of  maktng  gach  charge  effeetnaL  Tiie  btnknipl  1821. 
continued  to  carry  on  his  trade  until  the  27ihSqft9mberf 
1819,  when  the  c(»nmis8ion  issued.  This  deed  was 
finmd  by  the  messenger  to  the  comlnissinp  ainodg  the 
bankrupt's  papers.  Cranekf  one  of  the  persons  named 
in  the  deed,  was  called  as  a  witness,  and  stated,  thai 
though  he  was  a  creditor  for  dOOLf  the  deed  had  been 
prepared  without  his  knowledge^  and  that  the  first  time  he 
heard  of  it  was  at  a  meeting  of  the  conunissioners  after  the 
bankruptcy.  The  subscribing  witness  proved  that  be  saw 
no  money  pmd  at  the  time  when  the  deed  ^as  execsted* 
The  Laoers  mentbned  in  the  deed  were  brothers  of  the 
bankrupt.  The  learned  Jodlge  left  it  to  the  jury,  wfaetbct 
the  deed  of  the  13th  of  jDtamfar,  1816,  wasnolafiraildN 
ulent  conveyance,  voluntarily  made  by  the  bankrupt^  in 
order  to  give  a  preference  to  particular  persons,  to  the 
prqudtce  of  his  gener^  creditors:  if  they  tboii|^t  it 
was,  then  the  learned  Judge  was  of  opimm  thai  it  was 
an  act  of  bankruptcy,  and  would  eiititk  die  plaintiffs^  as 
assignees,  to  recover.  The  jury  feond  fiat  the  plainftiSs. 
A  rule  nisi  Soi  a  new  trial  hairing  been  obtained  in  last 
SatUr  term,  the  Court  nm  called  upon 

Moore^  Jdam,  and  Bayly^  in  support  of  the  rule.  In 
order  to  make  a  conveyance  of  part  of  a  man's  property 
aa  act  of  bankruptcy,  it  must  have  been  made  in  con- 
templation of  bankruptcy.  Jacob  v.  Siepierd*  (a)  Now 
in  this  case  there  is  no  evidence  that  the  bankrupt 
contemplated  bankruptcy  at  the  time  when  he  exer 
Cttted  this  deed.  He  continued  in  trade  for  three  years 
afterwards,  and  the  money  slated  in  the  deed  to  have 
been  advanced  by  his  brothers  may  have  been  for  the 

(o)  1  J^ttrr.  478. 

P  d  4  very 
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182  It  rery  purpose  of  eoabling  him  to  carry  on  trade^  and 
Fuixxxa  ^  ^  aydd  bankruptcy.  If  this  be  an  act  of  bankruptcy, 
^'^^  every  trader  who  mortgages  his  real  estate  commits 
an  act  of  bankruptcy.  Secondly,  The  deed  here  had 
never  been  delivered  to  the  parties  who  were  interested 
in  it ;  they,  therefore^  could  derive  no  benefit  whatever 
from  it  The  bankrupt  may  have  kept  it  in  his  possession 
finr*  the  purpose  of  raising  money  as  his  occasions  might 
require.  It  may,  therefore,  be  considered  in  the  nature 
of  an  escrow.  If  this  is  held  to  be  an  act  of  bank- 
ruptcy, it  will  be  in  the  power  of  every  bankrupt  in  fu- 
ture by  executing  a  private  deed,  and  keeping  it  in 
his  custody,  to  produce  it  afterwards,  and  use  it  as  an 
act  of  bankruptcy,  having  relation  back  to  the  time  of 
execution. 

Abbott  C.  J.  I  am  of  opinion,  on  the  authority  of  the 
case  of  iUbigfan  v.  Horseman  (a),  that  this  question  was 
properly  left  to  the  jury.  In  that  case  it  was  held,  that 
a  deed,  whereby  a  debtor,  being  pressed,  conveyed  estates  « 
in  trust  to  sell  and  to  pay  the  pressing  creditor,  with  a 
further  trust  to  pay  his  debts  to  certwi  rdadves,  in 
order  to  give  them  an  undue  preference  in  contempla- 
tion of  bankruptcy,  was  an  act  of  bankruptcy.  It  is 
true  that  in  that  case  it  was  expressly  stated,  that  the 
deed  was  executed  in  contemplation  of  bankruptcy; 
but  Mansfield  C.  J.  lays  no  stress  on  that  circumstance^ 
for  he  expressly  says,  that  **  a  conveyance,  either  of  all 
or  part  of  a  man's  property,  in  favour  of  fewer  than  all 
his  creditors,  is  an  act  of  bankruptcy ;  because  it  is  the 
means  whereby  the  creditors  may  be  defeated  or  de* 


(«)  3  TMtni.  f41. 
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lajed.''    The  question,   thereforei   in  such  a  case,  is,        18SI. 
whether  the  deed  be  voluntarily  made  by  the  bankrupt,        ' 
in  order  to  give  a  preference  to  particular  creditors,  to        ag^iinu 
the  prejudice  of  his  general  creditors.    That  was  the 
very  question  submitted  to  the  jury  by  the  learned  Judge 
in  the  present  case.    Indeed,  if  it  were  material  that 
the  deed  should  have  been  executed  in*  contemplation  of 
bankruptcy,  there  is  very  strong  evidence  to  shew  that 
it  was  so  done  in  this  case ;  for  the  bankrupt  being  in 
insolvent  circumstances,  conveys  his  real  estate  to  cer- 
tain persons  as  a  security  for  debts  then  due,  or  any 
other  debts  which  might  accrue  due.     Such  a  deed, 
given  under  such  circumstances,    would  make  bank- 
ruptcy inevitable,  and  a  man  must  be  supposed  to  con- 
template the  consequence  of  his  own.  acts.     I  think, 
therefore,  if  the  case  were  to  go  down  to  a  new  trial, 
the  jury  would,  upon  this  evidence,  be  compiled  to  find 
the  same  verdict. 

Batley  J.  concurred. 

Best  J.  By  the  first  of  James  ] .  c.l  5.  it  is  enacted, 
that  every  trader  who  shall  make,  or  cause  to  be  made, 
any  firaudulent  grant  or  conveyance  of  his  lands,  goods, 
or  chattels,  to  the  intent,  or  whereby  his  creditors  tnay 
be  defeated  or  delayed  for  the  recovery  of  their  just  and 
true  debts,  shall  be  adjudged  a  bankrupt.  The  statute 
does  not,  therefore,  require  that  the  conveyance  should 
be  made  in  contemplation  of  bankruptcy ;  but  it  is  suf- 
ficient if  it  be  such  whereby  the  creditors  may  be  de- 
layed. Now,  in  this  case,  the  deed  was  executed  in  fa- 
vour of  two  of  the  bankrupt's  brothers,  and  of  Crunch^ 
who,  though  a  creditor,  did  not  know  of  the  existence 

of 
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1891.       of  the  deed  until  after  the  buikriiptcj.    Aft  far,  tbere* 
hre,  as  he  was  conoemed,  it  was  a  voliintary  o(Miyey« 

iwdflMf       ance^  giving  him  a  preference  over  the  other  creditors. 
It  was  proved  that  no  money  was  actually  advanced  at 
the  time  of  the  execution  of  the  deed.    The  bankrupt's 
brothers   could,  therefor^  only  be  his  creditors  for  a 
former  debt;  and  if  so,  the  efiect  of  this  deed  was  to  give 
them  an  undue  preference.    That  was,  however,  a  ques- 
tion  for  the  jury ;  and  I  think  it  was  most  properly  sub- 
mitted to  them  to  omsider  whether  the  efiect  of  the 
deed  was  to  give  a  preference  to  particular  persons,  to 
the  prgudiee  of  the  genatil  creditors.    If  that  was  the 
efiect  of  the  deed,  the  creditors  might  thereby  be  de- 
hrfed;  and  it  therefore  constituted  an  act  of  bank- 
ruptcy within  the  meaning  of  the  statute  of  James.    It 
has  been  further  objected,  that  inasmudi  as  this  deed 
remained  in  the  possession  of  the  bankrupt,  it  might  be 
considered  as  an  escrow.    It  appears,  however,  upon 
the  evidence,  that  it  was  executed  as  a  deed ;  and,  there- 
fore^ I  am  of  opinion  that  it  cannot  be  considered  as 
an  escrow. 

Rule  disdwiged. 

Pdl  Serjt,  Gaselee^  and  WUd^i  were  to  have  argued 
against  the  rulei 
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1821. 

Parker  and  Others  against  Palmer. 

T^ECLARATION  stated^  that  defisndant  bargained  Decimtkm 

for  and  bought  of  the  plaintifi ;  and  the  plainti£b,  ^JftL-^*" 
at  the  request  of  the  defendant,  sold  to  the  defimdant  a  g^^^^  ^^ 
certain  qiuuitity,  viz.  1826  bags  ofEasiJMia  rio^  at  tifit  a  quantity 

Off  £»  J,  TIC9f 

the  rate  of  135.  6d.  for  each  and  erery  hundred  pounds'  «cconiinf^  to 

the  cooditioiui 

weight  thereof,  according  to  the  conditicms  of  sale  of  the  of  sale  of  the 
JScu^ /fi^/ia  Company,  prompt  in  three  months,  deposit  to  be  put  ^lu 
lOl.  per  cent.,  to  be  put  up  at  the  next  Easi  India  c^^^/* 
Company's  sale  by  the  prcqprietors,  if  required,  and  in  J^rf]^^  ^ 
consideration  of  the  premises  and  that  plainti£fs,  at  the  ^^^v^^*^^ 

^  r  ^  certam  pncc 

request  of  the  defendant,  had  undertaken  and  fiuthfiilly  ^^^  mention. 

.  "^    ed.     The  proof 

promised  to  deliver  to  the  defendant  the  rice,  upon  the  was,  that,  be- 
terms  and  conditions  aforesaid,  when  they  should  be  ditioni,the 
requested ;  the  defendant  underto(^  to  accept  the  rice  J^^i^. 
of  plaintifis,  and  to  pay  than  for  the  same.    Breach,  ^mce"  4e^^ 
that  the  defendant,  although  requested,  and  although  the  ^J^^m^ 
time  for  the  defendant  to  have  accepted  and  paid  for  the  bdogf  ^eicrip. 

'  ^  Uonofthecom- 

rice^  upon  the  terms  and  conditions  aforesaid,  had  long  moditysoid,but 

a  collateral  en- 

since  elapsed,  had  not  accepted  the  same.  Counts  for  gagement  that 
goods  sold  and  delivered  goods  bargained  and  sdd.  particular^ 
Plea,  non  assumpsit.  ^%^  „.^  ^ 

At  the  trial  before  Jibaii  C  J.,  at  the  London  sittings  l^'^P^* 
after  last  Michaelmas  term,  it  appeared  that  the  plain-  T^K'  ^^ 

'^^  ^  the  defendant, 

ti£&,  merchants  in  London^  had  employed  Didnmson  after  lecing 

fresh  samues 

and  Co.,  brokers,  to  sell  a  quantity  of  Easi  India  rice,  inferior  in  qua- 
and  that  they,  in  pursuance  thereof,  on  the  15th  of  ginaipurc^ 
May^  1820,  sold  to  the  defendant  a  quantity  of  rice,  ^j^uie^.j. 
under  the  following  contract :  "  Bought,  by  order  and  2"£^iMted 

price;  and  no 
bidding  taking  plade  to  th«t  eztcnti  be  bought  it  in :    Held>  that  lie  ^ould  not  afterwanb 
repoduite  the  contract. 

for 


Palver, 


S8S  CASES  IN  EASTER  TERM 

1821.       for  account  of  Mr.  A.  Palmer^  of  Messrs.  Parker  and  Co., 
*"""*        ex  HadloWf  per  sample,  1826  bags  Easl  India  riccj  at 

Park  Eft 

agahuf    '   135. 6(2.  per  cwt*,  Company's  conditions,  prompt  three 

■ 

months,  deposit  10/.  percent,  to  be  put  up  at  the  next 
EaU  India  sale  by  the  proprietors,  if  required.''    On  tlie 
5tb  Junef  1820,  the  rice  was  put  up  for  sale  at  the  public 
sale  oiiheEastlndia  Company,  by  the  defendant's  orders; 
but  no  bidding  having  been  made  to  the  extent  of  the 
limit  put  upon  it  by  the  defendant,  it  was  bought  in  for 
him,  in  the  name  of  the  plaintifis,   for  the  purpose  of 
avoiding  the  payment  of  an  auction  duty.     Upon  that 
sale,  fresh  samples  were  drawn  and  exhibited ;  and  these 
samples  were  inferior  in  quality  to  the  sample  exhibited 
to  the  defendant  when  he  purchased.    The  defendant 
himself  attended  the  sale,   and  had  an  opportunity  of 
seeing  the  samples  last  drawn.     About  a  month  after 
this  sale,  the  defendant,  for  the  first  time,  mentioned  to 
Didmissan  that  the  rice  purchased  did  not  correspond 
with  the  purchase  sample;  and  about  ten  days  before 
the  prompt,  he  gave  the  broker  an  order  to  re-draw 
samples.     These  proved  not  equal  to  the  original  pur- 
chased  samples,   but  corresponded  with  the  samples 
exhibited  by  the  East  India  Company  previous  to  their 
sale.  -  The  prompt  expired  on  the  15th  August ;  ^id  on 
the  14th  ofAuguity  1820,  the  defendant  declined  accept- 
ing the  rice,  on  the  ground  that  it  did  not  corres|}ond 
with  the  purchase  sample.     It  was  objected  at  the  trial 
that  there  was  a  variance  in  the  contract  declared  on, 
and  that  given  in  evidence ;  inasmuch  as  the  latter  was  a 
contract  for  rice  per  sample^  whereas  the  contract  stated 
in  the  declaration  was  for  rice  generally.      The  Lord 
Chief  Justice  overruled  the  objection,    but  gave  the 
definidant  leave  to  move  to  enter  a  nonsuit.     It  was 

then 


Palmxk. 


INT  THE  Second  Year  of  GEORGE  IV.  389 

then  contended,  on  the  part  of  the  defendant,  that  inas-  ISSl. 
much  as  the  plaintiffs  had  contracted  to  deliver  to  the  ^^^ 
defendant  rice  corresponding  with  the  sample,  the  latter  ^J^ 
was  entitled  to  repudiate  the  contract  at  any  time,  if  tlie 
bulk  did  not  in  fact  correspond  with  the  sample.  The 
Lord  Chief  Justice  was  of  opinion  that  he  was  bound  to 
do  so  within  a  reasonable  time,  and  he  left  it  to  the  jury 
upon  the  evidence,  to  say  whether  the  defendant  had 
rejected  the  rice  within  a  reasonable  time.  The  verdict 
was  found  for  the  plaintiffs ;  and  a  rule  nisi  for  entering 
a  nonsuit  or  a  new  trial  having  been  obtained,  on  the 
objections  taken  at  the  trial  in  last  Hilary  term, 

Scarlett  and  Campbell  now  shewed  cause.  The  plain* 
tiffs  have  proved  the  whole  of  the  contract  set  out  in  the 
declaration.  It  is  true,  that  the  contract  proved  con- 
tains a  collateral  stipulation  that  the  goods  sold  shall 
correspond  with  the  sample;  but  it  is  laid  down  in 
Clarke  v.  Gray  (a),  that  in  declaring  on  a  contract  not 
under  seal,  consisting  of  several  distinct  parts  and  collate- 
ral provisions,  it  is  sufficient  to  state  so  much  of  it  as*  con- 
tains the  entire  consideration  for  the  act,  and  the  entire 
act  or  duty  which  is  to  be  done  (including  the  time,  man- 
ner, and  other  circumstances  of  its  performance)  in  virtue 
of  such  consideration,  the  breach  of  which  act  or  duty 
is  complained  of.  Here,  that  rule  has  been  sufficiently 
complied  with,  and  consequently  this  is  no  variance. 
Upon  the  second  point,  it  is  a  general  rule,  that  if  a 
party  buy  goods  by  sample^  and  they  do  not  correspond 
with  the  sample,  he  is  at  liberty  to  rgect  tliem ;  but 
then  he  is  bound  to  make  his  objection  within  a  reason- 
Co)  6  Man,  564, 

able 


I 
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1881.  able  time.  In  this  case,  the  defendant  did  not  object  to 
the  quality  of  the  goods  until  three  months  after  the 

q^iiuf  purchase.  He  saw  the  samples  exhibited  at  the  East 
India  Company's  sale,  which  were  inferior  to  the  pur- 
chase sample^  consequently  he  was  then  aware  that  the 
bulk  did  not  correspond  with  the  sample ;  yet,  notwith-* 
standing  he  had  a  full  knowledge  of  that  fact,  he  takes 
to  the  goods  as  his  own  by  putting  them  up  for  sale :  he 
is  therefore  precluded  from  otgecting  to  their  quality. 

The  SoUcUor^Qeneral^  Tindaly  and  JBoani,  contriL  The 
plaintiflfs,  by  their  contract  having  undertaken  to  deliver 
an  article  of  a  particular  quality,  are  bound  to  declare 
upon  that  contract,  and  to  set  out  in  the  declaration  that 
part  of  the  contract  which  is  matter  of  description.  It  % 
indeed,  part  of  the  consideration  which  induces  the  ptu^ 
chaser  to  agree  to  pay  the  stipulated  pricey  and  the  whole 
of  the  consideration  must  be  stated,  lye  v.  Finmort  (a) 
is  an  authority  to  shew,  that  where  goods  are  sold  by  a 
contract  which  contains  a  description  of  their  quality^  it 
is  a  ground  for  nonsuit  that  they  do  not  answer  that 
quality.  Secondly,  the  plaintifis  cannot  recover  at  all  in 
the  case  of  sale  by  sample,  if  the  goods  do  not  cor^ 
respond  with  the  sample ;  for  that,  in  effect,  is  an  express 
warranty  that  the  goods  shall  be  of  a  given  quality.  In 
Yates  V.  Pym  {Jb\  Gibbs  C.  J.  lays  it  down,  **  if  a  pur* 
chaser  does  not  object  to  the  quality  in  a  reasonable 
time,  a  strong  use  may  be  made  of  that  circumstance ; 
but  the  use  is,  that  a  conclusion  arises  that  the  injury 
has  accrued  since  the  sale ;  that,  however,  may  be 
rebutted.'^    That  is  an  authority  to  shew,   that  where 

(a)  3  Camp^*  462,  (b)  6  Tauni,  446. 

the 
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the  thing  is  warranted  to  be  of  a  particular  quality,  it  it  16S1. 
a  good  defence  to  an  action  brought  for  the  price  that  ^ 
they  were  not  of  the  quality.  At  all  events,  the  defend- 
ant must  be  shewn  to  have  had  a  full  knowledge  of  the 
difference  of  quality  between  the  bulk  and  the  sample^ 
and  to  have  accepted  the  goods  with  that  knowledge. 
Now,  here,  the  rice  itself  was  at  Woolwich  g  the  defend- 
ant, after  the  East  India  Company's  sale,  went  theije^ 
examined  the  rice^  and  within  three  weeks  made  the 
objection. 

Abbott  C.  J.    I  am  dearly  of  opimon,  that  there 
ought  not,  in  this  case,  to  be  a  nonsuit  on  the  ground 
of  variance.    The  words  per  sample^  introduced  into 
this  contract,  may  be  considered  to  have  the  same  efifect 
as  if  the  seller  had,  in  express  termsi  warranted  that  the 
goods  sold  should  answer  the  description  of  a  small 
parcel  exhibited  at  the  time  of  the  sale.    Now  if  there 
bad  been  such  an  express  warranty  in  this  case^  I  should 
be  of  opinion  that  the  plaintiff  would  not  be  bound  to 
set  it  out  in  his  declaration,  for  he  is  only  bound  to  set 
out  the  contract  for  the  breach  of  which  he  declares. 
The  words  per  sample  are  not  a  description  of  the  com- 
modity sold,  but  a  suxere  collateral  engagement  on  the 
part  <^  the  seller,  that  it  shall  be  of  a  particular  quality ; 
the  breach  of  that  engagement  may  iumish  a  matter  of 
defence  to  the  defendant,  but  the  plaintiff  does  not  rely 
on  it,  and  need  not  state  it  in  his  declaration.     Upon 
the  other  point,  I  stated  to  the  jury,  that  although  the 
declaration  did  not  allege  this  to  be  a  sale  by  sample^ 
yet  it  was  a  good  defence,  that  the  goods  sold  did  not 
correspond  with  the  sample^  unless  the  defendant,  by 
his  own  conduct^  had  precluded  hiinself  from  taking 

that 
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1821.       that  objection.    The  general  rale  tmdoubtedly  is,  in  the 
case  of  a  sale  by  sample^  that  the  purchaser  may  reject 

^so^       the  commodity,  if  it  does  not  correspond  with  the  sam- 
ple ;  but  every  man  may  waive  a  rule  of  law  which  is  in 
his  own  favour.    Now  I  do  not  say  that  in  every  case  a 
purchaser  is  bound  to  examine  immediately,  m^ether 
the  goods  correspond  with  the  sample;  but  I  apt  of 
opinion,  that  by  suffering  the  rice  to  be  put  up  for  sal^ 
after  he  knew,  by  the  fresh  samples  drawn  from  the 
bulk,  that  it  did  not  correspond  with  the  original  pur- 
dba^e  sample,  and  by  fixing  a  price  below  which  the  rice 
was  not  to  be  sold,  and  thus  taking  his  chance  of  that 
sale^  the  defendant  did  in  fact  consent  and  agrees  that, 
as  far  as  he  was  concerned,  the  goods  should  be  con- 
sidered as  corresponding  with  the  sample.    If  at  that 
time  he  had  determined  not  to  take  the  rice,  the  plain* 
tifis,  at  least,  should  have  had  an  importunity  of  deter- 
mining for  themselves,  whether  they  would  or  would  not 
suffer  the  goods  to  go  into  the  hands  df  anothel*  buy^ 
at  that  sale,  for  a  price  inferior  to  that  which  the  de« 
fendant  had  given.     By  taking  the  chance  of  maldAg  a 
profit  at  that  sale,  he  deprived  the  plaintifis  of  that 
opportunity.    In  justice  and  conscience^  therefore^  be 
ought  to  be  estopped  from  objecting  tliat  the  goods  did 
not  correspond  with  the  sample.    I  think,  therefore,  . 
that  there  is  no  ground  either  for  a  nonsuit  or  a  new 
trial,  and  that  this  rule  ought  to  be  dischaiged. 

HoLROTn  J.(a}^  I  am  of  the  same  opinion.  Tl|€iabr« 
jection  of  variance  applies  to  those  cases  onl^  where  di^' 
declacation  states  one  ground  of  action,  and  t^e  paity . 
gives  pro(tf  of  anoth^.    In  that  case  the  plaintifi  ttuil.  > 

(a)  Bayley  J.  was  abieiit  at  Chamben. 

be 
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be  nonsuited,  because  the  defisndant  comes  prepared  to        182K 
defend  himself  only  against  the  contract  slated  in  the 
declaration.    That  is  not  the  present  case.    Though  the        agnmst 
goods  are  sold  by  sample^  still  it  is  true  that  there  waa 
a  sale  of  goods  as  described  in  the  declaration,  viz.  such 
a  quantity  of  such  kind  of  goods ;  the  contract,  besides, 
states  them  to  have  been  sold  by  sample.     That  is  a 
collateral  contract  on  the  part  of  the  seller,  that  the 
goods  should  correspond  with  the   sample.     If  they 
do  not  answer  the  sample,  the  effisct  of  that  is,  that  the 
defendant  may  not  be  bound  to  accept  them ;  or,  if  he 
does  so,  he  may  have  a  right  of  action  for  the  damages 
he  sustains  by  reason  of  their  not  corresponding  with 
the  sample.     I  am,  therefore,  of  opinion  that  the  objec- 
tion as  to  the  variance  cannot  prevaiL    Then,  as  to  the 
next  question,  I  am  of  opinion  that  the  defendant,  after 
what  has  happened,  cannot  now  say  that  this  contract 
is  wholly  void  on  the  ground  that  the  goods  do  not  cor^^ 
respond  with  the  sample.     By  the  terms  of  the  contract 
he  has  a  right  to  require  the  rice  to  be  put  up  for  sale 
in  the  name  of  the  original  proprietors.    The  samples 
at  the  public  sale  were  inferior  to  the  original  purchase 
sample.    The  defendant  saw  them;  and  he  th&i  had 
a  right  to  annul  the  contract  altogether.     He^  however, 
does  not  do  that;  but  he  treats  the  goods  as  if  they 
actually  corresponded  with  the  sample.     Now  a  pur* 
chaser  may  perhaps  suffer  less  inconvenience  by  taking 
the  goods,  though  inferior  in  quality  to  the  sample,  than 
by  refusing  them  altogether ;  and  if  he  takes  them  under 
those  circumstances  he  will  be  entitled  to  such  damage 
as  he  may  sustain  by  their  not  answering  the  descrip- 
tion  in  the  contract.    The  defendant  treats  the  goods^ 
at  the  time  of  the  second  sale^  as  if  they  were  liis  own 
.  Vol.  IV.  E  e  pro- 
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1921.  ptcpetiyi  for  he  aetUttUy  atteirit^ts  to  dispose  of  them  ad 
r  ■  silch.  Bjr  assuming  the  dbminion  ovet  the  property,  he 
j>£a<"^  treats  the  first  sale  to  him  as  a  valid  sale,  and  he  can- 
not afterwards  insist  that  it  is  void.  I  think,  therefore, 
that  the  |)laintiff,  though  he  cduld  not  be  obliged  to  psxt 
witli  the  tit^f  oh  a<icount  of  hift  lien,  till  the  deposit  vks 
plud,  still  may  insist  on  the  defendant's  taking  the  rite 
atid  piling  fbt  it,  subject  to  the  right  of  the  latter  tb 
bring  ah  action  for  damf^es,  on  the  ground  that  Ih^ 
did  not  correspond  with  the  godds  actually  ^eed  fer. 
I  think,  ther^fdre^  that  there  is  no  ground  either  fbr  a 
ndhshit  br  a  new  trial,  ahd  that  this  tule  ought  to  bfe 
dtscfaatged. 

BisST  J.  I  fehtirely  a^ee  with  th^  regt  of  the  Court 
oh  both  poihU.  It  is  tinhec^ssary  for  me  to  add  Imy 
thing  to  wh^t  has  already  been  said  by  the  Court  iipoii 
thfe  objection  of  vliriance.  With  respect  to  the  other 
jioihtj  I  am  dearly  of  opinion  th^t  the  plaintiff  is  en- 
titled to  roaintaih  this  action,  although  it  appear  that 
the  bulk  does  not  correspond  with  the  sample.  In  this 
(^e,  if  the  rice  had  been  transferred  into  the  nahie  of 
the  purcliaser,  that  would  have  amounted  to  a  symboli- 
cal delivery.  That  has  not  betn  done  in  this  case, 
merely  because^  if  it  had  be^n  so  transferred  to  his 
nahie,  and  bought  in  at  the  sale,  a  duty  would  have 
been  jpayable.  If^  hoWever,  the  })urchaser  professes  tb 
act  on  the  contract,  klthotigh  the  goods  be  not  actttalljr 
transferred  into  his  name ;  if  he  avails  himself  of  the 
privilege  of  selling,  though  under  the  name  of  another 
owner,  that  must  be  considered  as  a  sale  by  himsdf  ^ 
aiid  the  takihg  tipon  himself  the  disposition  of  the  gobdv 
k  iKjuivalAnt  td  an  ftcceptlinte.    It  ajpp^aH  here,  thut 
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before  the  goods  were  put  tip  a  second  time  to  siEile  oy  1^21. 
the  defendant,  he  knew  that  they  did  not  eitactly  cor- 
respond with  the  sample.  If,  before  the  ^bcbiid  sale,  he 
bkd  rejected  the  goods,  he  might  have  brought  himself 
within  the  principle  laid  down  in  Tate's  v.  Pym  (a),  but 
he  thinks  proper  to  take  the  chance  of  gaining  a  profit  by 
bringing  them  to  a  good  market,  intending,  at  the  same 
time,  if  they  did  hot  sell  to  a  profit,  to  attempt  to 
return  back  the  goods.  I  think,  however,  that  by  treat- 
ing  the  goods  i&s  his  owii,  he  has  placed  himself  in  a 
situation  in  which  ne  is  in  no  condition  to  ahs^eif  aii 
action  for  goods  sold.  He  may  ktill  bring  aii  alcBoh  for 
breach  of  the  warranty;  but  it  is  too  late  loir  him  to 
repudiate  the  contract  I  think,  therefore^  thai  the 
question  was  properly  lefl  to  the  jiiry,  whe^er  it  wais 
not  too  late  to  return  the  goods,  aiid  that  tHiis  rule  shdulcl 
be  discharged. 

Rule  aiscBaqged* 

(a)  6  TaunL  446. 


Russell  dgainii  fiANdiEr. 

A  CTION  on  a  policy  of  assurance  siibscUbed  by  the  A  poUcj  ddi- 
defendant  for  1 5b/.     At  the  trial,  before  Graham  mnntx  broker 


fiarbri,  at  the  last  Bristol  assizes,   the  qiiesiioii  was,  oTtetdiM?^ 

whether,  under  the  circumsiances  of  the  case^  ihe  plain-  ^l^^  unda-- 

tilThad  not  been  paid.     It  appeared  thai  the  poltey  had  rtl^m^SSf"** 

heisn  effected  in  October,  1819,  by  one  Savery,  a  broker,  ^itjJSIuf  un. 

derwriter  in  ae- 
ooimt  for  thf  loss,  and  trannnits  to  the  i^Ttd  in  acoouiit|.iii  ivfiich  |^  atetes  himielfto  be 
imdr  for  the  amount  of  the  loss :   and  tor  the  tMlaiace  o^  ^luA  account  die  assured  draws  a 


bill  upon  the  broker,  irhich  the  latter,  •cteg^  but  Jlq|M  iyk  pagr^,  Tbf  v^demriter's  ntBM 
imir  hkyiitkg  heen  struck  oJt*  the  pbldej,  it  was  httd  that  he  waa  not  discharged. 

£  e  2  wh<^ 
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I82K  ^h^  returned  it  to  the  assured.  A  loss  having  ader*^. 
RsrsssLL  ^fi^'Js  happened,  the  plaintiff  delivered  it  to  Savery^  to 
•^nu  ge^  ^ijg  Iqss  adjusted.  On  the  15th  March  the  loss  was 
adjusted  by  the  defendant,  payable  at  one  month.  Saven/^ 
the  broker,  then  made  out  and  transmitted  to  the  plain- 
tiff his  account  current,  in  which  he  made  him  debtor 
for  various  premiums  upon  former  policies,  and  credited 
him  with  1 50/.,  the  amount  of  the  loss  upon  the  policy, 
and  the  balance  due  to  the  plaintiff  on  this  account,  was 
133/.  45.  For  that  sum  the  plaintiff,  on  the  18tii 
Marchf  drew  a  bill  at  two  months  on  ^very^  which  the 
latter  accepted.  Savenf,  at  the  same  time,  debited  the 
d^endant  with  the  amount  of  this  loss  in  his  account. 
The  policy  remained  in  Savefy^s  hands,  but  the  name  of 
the  defendant  was  not  cancelled.  The  bill  drawn  by 
t)ie  plaintiff  became  due  on  the  21st  of  Mavy  but  was 
not  paid,  and  soon  afterwards  Savay  became  bankrupt. 
It  was  proved,  that  the  usage  in  the  insurance  business 
was  for  the  brokers  to  settle  with  the  underwriters,  ac- 
cording to  the  state  of  the  accounts  between  tliem.  If 
the  account  were  against  the  underwriter,  the  latter 
.  paid  the  amount  of  the  loss  or  the  balance,  (after  de- 
ducting the  premiums)  to  the  broker  at  the  expiration  of 
the  month ;  but  if  the  account  was  in  his  favour,  then 
.  .no  money  passed  to  the  broker,  but  the  latter  debited 

the  underwriter  with  the  loss,  and  settled  the  balance  of 
the  account  at  the  end  of  the  year.  Between  the  assured 
and  the  broker,  the  balance  is  either  paid,  or  carried  to 
the  credit  of  the  assured,  at  the  option  of  the  latter. 
At  the  trial  the  learned  Judge  inclined  to  think  that  the 
plaintifis  had,  by  accepting  the  credit  of  the  broker, 
received  payment  of  the  loss  in  question ;  and  he  non- 
fiiited  the  plaintiff,  with  liberty  to  the  plaintiff  to  move 

to 
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to  enter  a  verdict.     A  rule  nUi  for  that  purpose  having        Idl^l. 
been  obtained  in  last  Michaelmas  term, 


Pell  Serjt.  and  Manning  now  shewed  cause.     Andrew 
V.  Robinson  (a)  is  an  authority  to  shew,  that  as  soon  as 
tlie  broker  receives  credit  from  the  underwriter  for  thd 
amount  of  the  loss,  the  assured  may  maintain  money 
had  and  received  against  the  broker.     In  Wilkinson  V. 
Clayib)  the  insurance  broker  had  debited  the  undei'- 
writer  with  a  loss,  and  taken  his  acceptance  for  the 
balance  of  the  account  between  them,  payable  at  a  later 
date  than  the  loss  would  have  been  payable  in  cash ;  and 
it  was  there   held,   that   the  assured  might  maintain 
money  had  and  received  against  the  broker,  even  though 
the  acceptance  was   dishonored,  and  the  broker  had 
never  received  any  money.     These  authorities  shew  that 
the  broker  may,  under  circumstance$,  become  debtor  to 
the  assured  for  the  loss.      The  present  case  is  much 
stronger  in  favour  of  the  underwriter,  for  the  plaintiff 
here  has  assented  to  receive  payment  by  the  acceptance 
of  the  broker.     When  the  loss  happened,  the  broker 
transmitted  to  the  plaintiff  his  account,  and  made  him- 
self  debtor  for  the  amount  of  the  loss ;  and  the  plain- 
tiff, by  acquiescing  in  that  account,  and  drawing  on  the 
broker  for  the  balance,   agrees  to  accept  him  as  his 
debtor  instead  of  the  underwriter.     By  the  usage  of  the 
trade  the  broker,  who   is  the  common  agent  of  both 
parties,  does,  not  receive  money  from  the  underwritei*, 
but  transfers  to  the  assured  the  debt  due  from  him  to 
the  underwriter ;  and  to  that  transfer  so  made,  conform* 
ably  to  the  general  usage,  the  assured,  in  this  casei  has 
assented. 

(a)  3  Cami.b.  109.  {b)  ^  TcWRjt*  WO, 

£e  3  Gamke^ 
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f  ^f  *  €N^^^(i^  contrfly  ^as  stopped  by  the  Court* 

ttownci 

Jgjjy  Abbott  C.  J.    The  general  rule  of  law  is,  that  if  a 

ars4itor  employs  ap  agent  to  receive  money  of  a  debtor, 
|udl  t|ie  agent  receives  it,  the  debtor  is  discharged  as 
Igfuivi^  the  principal,  but  if  the  agent,  instead  of  re- 
f^YfOg  moneys  writes  off  money  due  from  him  to  the 
^ebtofy  th^  the  latter  is  not  discharged.  In  cases  of 
}Qn)ranc^  usage  may  possibly  introduce  a  different  rule; 
t^t  at  all  eyen^  an  underwriter  has  never  been  con- 
^er^  discharged  as  against  the  assuredt  until  his 
pi^me  has  ))een  struck  off  the  policy.  If  the  under- 
writer relies  on  his  communication  with  the  brdser,  as 
difcl^arging  him  without  actual  payment  of  the  mcmey, 
JMf  should  insist  thftt  hjs  name  should  be  struck  off  the 
P<>li^.  If  t^at  hp,  done^  and  the  plaintiff  then  forbears 
^  call  uppn  }iim  jbr  payment  within  the  period  war- 
fi^ited  by  the  usage  of  the  ti*ade^  then  the  underwriter 
inay  be  discharged,  but  otherwise  be  is  not  The  name 
not  hav^ig  been  struck  off  in  thi9  case,  I  think  tbi^t 
ibfi  plaintiff  is  entitle^  to  recover. 

Batlet*  J*  I  am  of  opinion,  that  the  verdict  ought 
to  be  entered  for  the  plaintiff.  When  BusseU  left  th^ 
policy  in  the  hands  of  Saven/9  he  made  him  his  agenl^ 
t^  receive  the  money  fr^m  the  underwriter.  It  thcsi 
became  the  duty  of  the  underwriter  to  pay  Swoery  in 
money,  so  as  to  enable  him  to  hand  it  over  to  the 
assured.  Ip  this  case  the  defendant  did  not  do  so,  but 
left  ^t  to  the  fn'oker,  to  make  the  payment  to  the  aa>- 
^ed  in  such  a  way  ^  he  might  think  fit  In  fiict,  lie 
made  the  payment  by  a  bill  of  exchange,  which  uUi" 
mately  was  not  available,    and   therefor^  no  money 
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c^m^  to  the  hand^  of  the  fissured*    ll^ow,  if  thfi  de^d-        162U 

ant  makes  the  broker  hi^  agent,  to  pay  the  moqey  pver        ' 

to  the  assured^  he  should  inquire  whether  he  ha^j  in      j§msi 

point  of  fact,  mad^  that  paymf^nt.    Jf  th^  luuii^  had 

been  taken  off  the  policy  with  the  con»ent  of  tbe^sur^t 

then,  when  th^  underwriter  applied  to  the  broker,  he 

would  have  seen  that,  and  h^  might  then  fairly  suppose 

that  there  had  been  actual  payioent  made  by  the  brokei^ 

to  the  assured.    If  the  defendant  bad  used  due  diligence 

he  might  h^ve  learnt  whether  there  had  bf»^  thitt  wbi^ 

(he  assured  had  consented  to  reeeii^e  a?  paymept.    HerPs 

if  he  had  desired  to  IqqIc  ftt  the  ppUcyf  he  would  have 

seen  that  that  raised  no  pr^sumptipn  whatever  i  find  if 

be  had  then  asked  if  there  va9  a  receipts  be  WQuId  bi^ve 

found  nothing  of  that  kind.     7be  plainti£^  tberefor^ 

never  put  it  in  the  power  of  SIcppery  to  hqld  out  tp  the 

defendant  that  the  mofiey  wa^  iq  poiQt  of  faet  paid.    The 

^t  of  his  taking  S^ven/i*u  biU  w^  pptbing  more  tban  ^n 

figreement,  to  accept  payment  in  that  wi^y  if  it  should 

be  ultimately  c^vailable*     If  t^e  def^dant  b^d  me^t 

tbfit  the  money  should  be  pai^  by  bil^  he  sboqld  b^^e 

sent  that  bill  to  tbe  a^uredi  or  he  should  have  pledged 

bis  own  credit  in  some  respect.    Saverg  if  ifi  fact  the 

agent  of  bpth  parties;   pf  tbe  assiired  to  re^ve  the 

money,  and  of  the  underwriter  to  m^ke  the  payment 

He  has  not  done  \iis  duty  a^  agent  for  the  ijnderwriter, 

&r  he  has  not  in  fact  paid  the  money.     That  being  sq^ 

and  the  assured  having  done  notbing  to  bold  put  to  the 

underwriter  that  payment  had  been  made,  the  principal, 

vbo  has  trusted  au  agent  vhp  has  not  performed  his 

duty,  is  liable.    I  am,  there&re,  of  opinion,  tbftt  this  rule 

^uld  be  made  absolute. 

E  e  4  floiMo'ifji 
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1821.  HotROYD  J.    I  am  of  tbe  same  opinioiu     The  de« 

"— "^  livery  of  the  policy  to  the  broker  to  settle  the  loss 
agniut  authorises  him  to  receive  the  money  due  to  the  assured 
on  the  policy.  If  he  had  received  the  money,  and  after- 
wards fiiiled,  the  assured  could  not  ,have  called  on  the 
xmderwriter  again,  because  he  would  then  have  paid  the 
money  to  an  agent  duly  authorised  to  receive  it.  But 
the  delivery  of  the  policy  to  the  broker  to  obtain  pay- 
ment does  not  authorise  him  to  settle  the  loss  in  any 
other  way  than  by  receiving  the  money.  Now,  in  this 
case,  the  policy  having  been  placed  in  the  hands  of  the 
broker,  an  account  is  made  out,  shewing  how  much  was 
due  from  the  assured  to  the  broker  on  one  hand,  and 
from  the  broker  to  the  assured  on  the  other;  and  in 
that  account  the  broker  states  the  amount  of  the  loss 
in  question  to  be  a  sum  due  from  him  to  the  ^ussured. 
It  was^  however,  in  fiict,  due  from  the  underwriter.  For 
the  balance  of  that  account  the  assured  drew  a  bill  on 
the  broker,  which  was  accepted  by  the  latter,  but  not 
paid  in  due  course,  and  that  without  any  default  of  the 
assured  in  endeavouring  to  obtain  payment.  This 
being  so,  I  cannot  distinguish  this  case  from  those  in 
which  it  has  been  decided,  tliat  receiving  a  bill  from  a 
third  person  is  not  a  satisfaction  of  a  debt,  in  case  the 
bill  be  not  eventually  paid,  unless  there  be  some  de&ult 
in  the  holder.  I  think,  therefore,  that  there  has  not 
been  any  payment,  and  that  the  verdict  should  be 
entered  for  the  plaintiff. 

Best  J.  I  am  of  the  same  opinion.  The  brokef 
was  only  authorised  to  receive  payment  in  money.  In 
this  case  the  defendant  has  settled  the  loss  with  the 
broker,  that  is,  the  amount  due  to  the  plaintiff  has  been 

ascer*- 


Doe,  on  the  Demise  of  Thomas  Bryan,  against 

Christopher  Bamcks. 


Bamoubt* 


IN  THE  Seookd  Year  of  GEORGE  IV.  40 1 

ascertained  between  them,  and  the  broker  accepted  a        1821. 
bill  for  the  same.    Before,  however,  the  giving  of  a  bill       — — 

ROSSXLL 

of  exchange  by  a  third  person  can  discharge  an  original  jgnUui 
debtor,  it  must  be  shewn  that  the  person  taking  that 
bill  agreed  to  accept  it  in  full  satis&ction.  There  is  no 
such  agreement  in  this  case.  It  appears  clearly  that  it 
was  not  understood  by  the  plaintiff  that  the  original 
debtor  was  to  be  discharged;  for'  it  appears  that  that  has 
not  been  done  which  is  usually  done  when  the  under* 
writer  is  discharged,  viz.  his  name  has  not  been  struck 
off  the  policy.  If  that  had  been  done^  it  would  have 
furnished  strong  evidence  that  it  was  struck  off  with  the 
plaintiff's  privity.  The  name  still  appearing  in  the 
policy,  I  think  it  must  be  taken  that  the  plaintiff  must 
have  accepted  this  bill  as  an  additional  security,  and  not 
with  an  intention  to  discharge  the  underwriter.  That 
being  so,  I  think  this  rule  should  be  made  absolute. 

Rule  absoIutCi 


E 


JECTMENT  to  recover  lands  and  mines  in  the  AleMcof  goaI 
parish  of  Broselei/f  in  the  county  o£ Salop*   The  day  ^iW^rent 
of  demise  laid  in  the  declaration  was  the  18th  o(  April,  ^^^2X^1 
1820.     At  the  trial  before  Richardson  J.,  at  the  last  contained  a  pro- 

'  Tiflo  that  the 

Summer  assizes  for  the  county  of  &/!r>j9,  it  appeared  in  lease  should  be 

▼oidy  to  all  in- 

evidence,  that  on  the   Hth  December,    1302,    Thomas  tentoandpur- 

.    poses*  if  tho 

Bryan,   by  an  indenture  of  lease  demised  to  Thomas  tenant  should 

cease  working 
at  any  time  two 
years.  After  the  working  had  ceased  more  than  two  yean,  tlie  lessor  rece^Tcd  rent :  Held, 
that  a  tenancy  from  year  to  year  was  not  thereby  created ;  for  the  lease  was  not  absolutely 
void  by  the  cesser  to  work, '  but  vcudable  only  at  the  option  of  the  lessor,  and  that  he  might 
c?oid  the  lease  upon  any  centr  to  W9ik  qmuqeacing  tiro  ytan  bafioie  ths  day  of  dams* 
In  the  ejectment, 

Coombe 


^03!  C4§ES  IN  POSTER  T^ti^ 

]8^1.       Coqmbe  and  ofti^rs  ^1  tl^p  CoUiery,   coal-wofk,  iro% 

T        sfpne-wprk,  rocks  and  q^arri^s,  in  and  under  certain 

BiYAw,       pieces  of  ground  of  T.  Brymy  ^i  the  parish  of  Broselejf^ 

itgotntt 

BAtrcts.      except  trees,  &€•»  with  liberty  to  make  pits,  &c.     H^ 
benclum  from  the  1st  of  Jfapuaty  next  for  99  years,  ren- 
dering a  royalty  rent  of  Is.  2d.  for  every  ton  of  coa|s, 
fnd  Ss.  6d.  per  acre  for  the  land.     The  lease  contained 
the  following  proviso :  <^  Provided  also,  and  it  is  mu- 
ti^ally  agreed  between  the  parties  hereto,  that  the  afore- 
said works  8houl4  commence  and  begin  within  one  year 
ffom  the  date  thereof  and  if  the  same  should  stop  or 
•  cease  working  at  any  time  two  years^  this  lea^  shall  i^e 
deemed  void  to  all  iift^nts  and  purposes."    In  1809  the 
lease  was  assigned  to  the  defendant,  and  he  worked  the 
mines  effectually  till  Maifi  1813,  vrhen  he  withdrew  the 
machinery,  and,   in  fact,  abandoned  them.    }n  May, 
1815,    i|%,    1817,    and  April,    1819,    he,    for  the 
pi^fpo^  qf  preserving  the  lease^  raised  a  few  tons  of 
coals  of  hardly  any  value.      At   Michaelmas^    1817, 
Bryan  received  rent,   and  gave  a  receipt  in  the  fol- 
lowing words:   "  Received,  the  29th  September^  1817, 
of  Mr.  BanckSf  by  the  hands  of  Mr.  Birch^  the  sum  of 
4/.  Ss.  for  half  a  year's  rent  for  land  and  pits,  due  this 
day,  by  me."     In  March,  1818,  Bryan  took  possession 
of  the  piines;  but  Bancks  brought  an  ejectment,  and  in 
Tiimty  term,  1819,  obtained  judgment  by  default,  and 
a  writ  of  possession  was  executed  in  Bancks*s  favour. 
It  was  objected,  on  the  part  of  the  defendant,  that  there 
was  no  forfeiture  of  the  lease,  as  the  works  had  never 
ceased  for  two  years.     Secondly,  that  the  forfeiture  had 
been  waived  by  the  receipt  of  rent  on  the  29th  of  Sep' 
tember^   1817;  and,  thirdly,  that,  at  any  rate,  by  the 
receipt  of  rent  since  the  forfeiture,  a  tenancy  from  year 
to  vear  bad  been  created,  which  could  only  be  deter*^ 

fwined 
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xpined  by  a  notice  to  quit  The  juiy  expressly  fpvind}  |881* 
that  since  1813  the  workings  had  b^en  temporary,  coUu-  d^TT" 
sive,  and  fraudulent*     Bkhardson  J.  thereupon  directed       Beyak, 

*  agatmi 

a  verdict  to  be  entered  for  the  lessor  of  the  plaintifT,  re-       Bamcks. 
serving  to  the  defendant  leave  to  move  to  enter  a  non- 
suit on  the  objection^  made  at  the  trial.     A  rule  nisi 
for  this  purpose  having  been  obtained  in  l^t  Michael^ 
mas  term. 

CampheU  now  shewed  cause.  The  working  of  the 
mines  to  preserve  the  lease  must  be  bona  fide,  the  rent 
depending  upon  the  coals  raised.  [The  Court  intimated 
a  clear  opinion  in  favour  of  the  lessor  of  the  plaintiff 
on  this  point,  and  desired  CampbeU  to  proceed  to  the 
others.]  Secondly,  th^  proviso  in  this  case  is,  that  the 
lea^e  shall  be  void  to  all  intents  and  purposes.  It  cannot, 
therefore,  be  confirmed  as  against  the  landlord  by  tl^e 
receipt  of  rent.  In  Co,  LUU  215.  a.  it  is  laid  down 
*^  that  where  the  estate  or  lease  is  ipsp  fapto  void  \yj  the 
condition  or  limitation,  no  accepta|ice  of  t))e  rent  lifter 
can  make  it  to  have  a  continuance :  otherwise  it  is  of  an 
esti^te  or  lease  voidable  by  entry.''  {a)    And  the  reason 

•  •  • 

for  the  distinction  is^  that  the  accepti^i])ce  of  rent  cannot 
make  a  new  lease  when  the  old  quq  is  determine ;  ^t 
the  acceptance;  of  the  rent  is  a  sufficient  declaration  that 
it  is  the  lessor's  will  to  continue  the  lease ;  for  he  is  not 
entitled  to  the  rent  but  by  the  lease.  Finch  v.  Throckmor^ 
ton  (b\  and  Mtdcarry  v.  Eyres  and  Others  (c),  are  also 
authorities  in  point.  Thirdly,  no  tenancy  frqm  year  to 
year  was  created  for  the  rent  received  at  Miphadn^^ 


(a)  1  Irut.  215.  a.  and  lee  3  iS^.  65*  a.  (6)  Cro.Elhu  S21. 

(c)  Cro.  Car.  511. 


>817, 
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1821*        1817|   may  well  be  coi^sidered  as  received   under  the 
"       lease.    The  landlord  may  be  admitted  to  say,  that  al- 

DoKtdciiu 

Brtak,       though  the  lease  subsisted  to  that  time,   it  was  forfeited 

tutttbui 

Bamcks.  before  March^  1818,  when  he  took  possession.  He  may 
date  the  commencement  of  the  two  years  at  any  time,  so 
as  to  make  the  completion  of  it  at  any  period  in  the 
interval  between  the  receipt  of  the  rent  and  the  act  of 
taking  possession.  This  is  a  continuing  forfeiture ;  and 
the  landlord  may  take  advantage  of  it  at  any  time  while 
it  does  continue. 

JerviSi  contra.  The  working  of  the.  coal-pits  first 
ceased  in  March^  1813.  In  March^  1815,  a  forfeiture 
was  complete.  The  lease  then  became  void  to  all  intents 
and  purposes.  It  was  void,  therefore,  both  as  to  land- 
lord and  tenant.  The  receipt  of  rent  subsequently  to 
that  period  created  a  tenancy  from  year  to  year,  which 
ought  to  have  been  determined  by  a  notice  to  quit^  On 
the  other  hand,  if  the  lease  was  only  voidable  at  the 
option  of  the  lessor,  the  receipt  of  rent  would  confirm 
it  to  that  period.  If  this  be  not  the  true  construction 
of  the  lease,  the  consequence  may  be,  that  the  landlord, 
by  not  insisting  on  a  forfeiture  in  the  first  instance,  may 
induce  the  tenant  to  make  expensive  improvements,  and 
afterwards  deprive  him  of  the  benefit  arising  from  them. 

Abbott  C.  J.  Hie  question  in  this  case  is,  whether 
the  lessor  of  the  plaintiff^  in  the  month  of  March^  1818, 
when  he  actually  entered  and  took  possession  of  the 
farm,  had  a  right  to  do  so.  As  the  judgment  obtaincnl 
against  the  lessor  of  the  plaintifl^  in  1819,  is  no  bar  to 
the  plaintiff  recovering  in  this  action,  so  neither  will  our ' 
judgment  in  favour  of  the  lessor  of  the  plaintiff  be  con* 

elusive 
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elusive  against  the  defendant,  but  he  may  in  his  turn        18^1. 
bring  another  ejectment     I  am  clearly  of  opinion,  that  ^_^ 

in  Marchf  1618,  the  lessor  of  the  plaintiff  had  a  right        Brtan, 

agauiM 

to  recover.  If  the  defendant,  the  tenant  of  the  mine,  Bahcxs. 
had  first  ceased  to  work  on  Mkhaelmas^dca/j  1815,  the 
landlord  would  have  had  a  right  to  receive  the  rent  that 
became  due  on  MichaelmaS'day^  1817,  because  the  cesser 
for  two  years  is  requisite^  in  order  to  make  the  lease 
void,  and  he  would  also  have  a  right  to  enter  on  the 
day  after  Michaelmas'^tfj  1817;  and  if  he.  had  a  right 
to  enter,  provided  the  cesser  had  been  for  two  years 
only,  terminating  at  Michaelmas^day^  1817,  which  is  the 
day  of  the  receipt  of  the  rent,  it  remains  to  be  con- 
sidered, whether,  if  the  tenant  had  ceased  to  work  for 
six  years,  the  lessor  of  the  plaintiff  would  have  had  a 
right  which  he  would  have  had  on  a  cesser  of  two  years. 
Unless  the  defendant  can  establish,  first,  that  this  lease 
became  absolutely  null  and  void,  at  the  end  of  the  first 
two  years  against  both  parties,  so  that  no  action  what- 
ever  could  be  brought  upon  it,  and  unless  he  can  also 
establish  that  the  receipt  of  rent  had  the  effect  of  cre- 
ating a  new  tenancy  from  year  to  year,  requiring  notice 
to  quit,  the  plaintiff  is  clearly  entitled  to  recover.  I  am 
of  opinion,  that,  notwithstanding  the  language  of  this 
lease,  it  did  not  become  ai>soluteIy  void  by  a  cesser  of 
two  years,  unless  the  landlord  thought  fit  to  make  it  so. 
I^  indeed,  it  were  held,  that  a  lease  thus  became  abso- 
lutely null  and  void,  even  where  it  was  made  to  appear 
that  there  had  been  a  continuance  of  the  receipt  of 
rent  afterwards,  the  consequence  might  be,  that  when 
the  landlord  at  an  advanced  period  brought  his  action 
of  covenant,  he  might  be  told  that  he  had  no  right  to 
n^iintain  that  action,  on  the  ground  that  the  lease  had 

become 
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182L  become  void  by  fdrfeittire    many  years  before.     My 

""■^.  opinioii  is,  that  the  lease  did  not  becotn^  absolutely  void 

BliTAH,  at  the  end  of  the  first  two  years,  unless  the  landlord 


SkcKfi  chose  to  ihake  it  so.  He,  however,  forbears  to  do  to, 
and  continues  receiving  the  rent,  and  giving  the  tenant 
ah  opportunity  of  setting  to  work  at  the  mines,  which 
he  n^lects  to  do.  I  am  of  opinion,  that  the  landlord 
hlid  a  right,  as  soon  as  he  had  received  the  rent  up  to 
Michdelmai^yj  1817,  to  enter  and  avail  himself  of  the 
forfeiture  incurred  dtiring  the  last  two  years,  t  thihk 
be  thight  havic  done  so  on  the  very  next  day :  at  iEmy 
rate,  he  has  a  right,  now  that  there  has  been  a  continued 
cesser  for  two  years  pre^oiis  to  the  ejectment  brought^ 
to  enter  iipoh  it  There  is  no  distinction  between  the 
very  day  after  the  receipt  of  the  rent  and  the  period  df 
a  week  or  nionth.  I  am  of  opinion,  that  the  1^1  ettedt 
of  this  initrtimeht  is,  that  it  is  voidable  only  at  the 
election  o^  the  landlord,  aiid  that  he  is  at  liberty  to 
make  the  lease  void  at  the  end  of  any  two  years,  during 
which  two  years  there  had  been  a  continued  cesser  id 
work.  lii  ihe  present  case,  the  defendant  had  ceased 
to  work  for  the  period  of  two  years  previous  to  the 
commencement  of  the  action.  I  think,  therefore^ 
that  the  plaintiff  is  entitled   to  recover.     This  rule^ 

therefore,  must  be  discharged. 

* 

^AYLEY  J.  i  am  of  opinion,  that  the  true  coii- 
struction  of  the  proviso  in  this  lease,  ^^  that  it  shall  be 
null  aiid  vbia  to  all  intents  and  purposes  upon  a  ce^er 
of  two  year^''  is,  that  it  shall  be  voidable  only  at  the 
option  of  the  lessoi*,  and  thai  it  does  hot  lie  iii  the 
mouth  of  the  lessee  who  has  been  guilty  of  a  wrorigfo'l 
act,  in  omitting  to  work  In  pursuance  of  his  covenant 

to 
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to  avail  himselFof  that  wrongful  act,  and  to  ihsut,  that  1881. 
thereby  the  lease  has  become  void  to  all  ititeilts  and  -^  ^- 
{Purposes.  By  the  express  proVisibfas  of  the  IS  Eliz.  Bryan, 
c.  10.,  certain  ecclesiastical  l^ses  &re  made  voidi  to  all  BAitc&i. 
intents,  constructions,  and  piirposes ;  yet  it  haft  been  fre- 
c^uently  held,  that  such  leases  are  good,  during  the  liftl 
of  the  person  by  whom  they  are  made.  I  thitik,  there- 
fore, that  the  fair  construction  of  this  lelase  is,  thilt  it 
is  void  only  at  the  option  of  the  l^sor,  and  that  the 
receipt  of  the  rent  on  the  29th  September^  1^17,  has  Dot 
destroyed  his  right  to  bring  this  ejectment.  I  consid^ 
the  demise  as  being,  in  substance,  made  in  March^  181 8, 
when  he  entered  on  the  premises*  Now  if  ke  had  theii 
brought  an  ejectment,  he  ihight  have  call^  a  witness 
16  prove,  that  from  March,  1816,  down  to  March,  \S\6, 
he  had  been  constantly  wjitching. the  pit,  and  that  iio 
^brk  had  beeh  going  Gtt.  That  intne^s  may  tiot  h^ve 
knoA^h  the  pit  before;  aild  it  surely  woiild  be  no  an- 
jirer  to  say,  that  the  defendant  had  l>eeh  guilty  of  a 
previous  cesser,  or,  in  other  wbrds,  that  he  had  hot 
worked  the  mine  from  the  1st  of  March,  181S.  The 
efiect  of  the  receipt  of  rent  on  the  29th  September,  1817, 
caiihbt  amount  to  niorc  than  an  ackndtrledgineht  on  the 
part  of  the  lessor  of  the  plaintiff,  that  nd  forfeiture  was 
then  complete.  He  does  not  thereby  ddmit  ttiat  a  for* 
fbitlire  ihfty  riot  have  been  inchoate,  biit  merely  that  it 
was  not  complete,  so  as  to  entitle  him  to  bring  an 
^etttheht.  t  think  that  the  landlord  has  it  in  his 
election  to  make  this  lease  void  or  not ;  that  he  is  not 
bMnd  to  eiitercise  that  election  in  the  first  instance;  aiid 
tl&fit  though  h(g  ihiay  waive  it  frohi  time  to  time^  he  b  at 
liberty  afterwards  to  insist  on  the  forfeiture  in  respect  of 

sub* 
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1821.       subsequent  misconduct.    The  case  of  Doe,  on  the  Demise 

ofBoscawen^  ¥•  Eliss  {a)  is  very  much  in  point     There 

B«rAir»       it  was  expressly  held,  that  a  lessor  who  has  a  right  of 

agaitui 

Bakckii«  re-entry  reserved,  on  a  breach  of  a  covenant  not  to 
underlet,  does  not,  by  waiving  his  re-entry  on  one  un- 
derletting^ lose  his  right  to  re-enter  on  a  subsequent 
underletting.  And  Gibis  X  is  there  reported  to  have 
said,  *^  It  might  as  well  be  contended,  that  if  a  landlord 
once  knew  that  his  premises  were  out  of  repair,  and  did 
not  sue  instantly,  he  could  never  after  re-enter  for  a 
breach  of  covenant  committed  by  their  not  being  re- 
paired." I  am  of  opinion,  that  the  receipt  of  the  rent,  in 
September^  1817,  did  not  destroy  the  right  of  the  lessor 
of  the  plaintiff  to  take  any  part  of  the  period  between 
September^  1815,  and*  September^  1817,  as  a  period  in 
which  a  forfeiture  was  inchoate  and  bfeginning;  and  that 
if  the  cause  of  forfeiture  continued,  he  is  at  liberty  to 
add  to  that  the  subsequent  period,  from  September  till 
the  March  following,  so  as  to  complete  the  period  of  two 
years.  For  these  reasons,  it  seems  to  me  that  the  ver- 
dict was  right. 

HoLROvn  J.  I  am  of  opinion,  that  the  tenant  cannot 
insist  that  the  lease  is  void  against  the  will  of  his  land- 
lord, and  also,  that  the  acceptance  of  the  rent  will  not 
create  a  tenancy  from  year  to  year.  The  tenant  cannot 
insist  that  his  own  act  amounted  to  a  forfeiture ;  if  he 
could,  the  consequence  would  be,  that  in  every  instance 
of  an  action  of  covenant  for  rent  brought  on  n  lease 
containing  a  proviso,  that  it  should  be  void  on  the 
non-performance  of  the  covenants,  the  landlord  would 

(a)  4  Tf^UHt.  735. 

be 
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be  defeated  by  a  tenant  shewing  his  own  de&ult  nt  a        182 1, 
prior  period,  which  made  the  lease  void.     If  that  be 
SO,  there  is  nothing  to  prevent  the  landlord  claiming        Brtan, 
for  the  forfeiture  of  this  lease,  for  a  ceasing  to  work       Bakcki. 
subsequent  to  the  29th  September^  1815.     That  leasing 
to  work  for  two  years  after  the  29th  of  September^  1815, 
would  not  make  a  forfeiture  until  after  the  expiration  of 
the  day  of  the  29th  September,  1817.     Now  that  is  not 
inconsistent  with  the  receipt  of  the  rent  on  that  day,  for 
supposing  it  to  be  a  receipt  of  rent  under  the  lease,  still 
the  landlord  may  consistently  say  that  the  lease  was  for- 
feited on  the  30th  September^  or  the  1st  of  October y  181 7| 
for  two  years  cesser  of  work  prior  to  either  of  those  days. 
Although  the  landlord,  by  tlie  receipt  of  the  rent  on  the 
29th  September,  1617,  may  have  admitted  that  the  lease 
was  existing  on  that  day,  yet  he  may  avoid  it  on  a  for- 
feiture which  became  complete  at  a  subsequent  {^riod. 

Best  J.  In  construing  this  clause  of  the  leasee  we 
must  look  to  the  object  which  the  parties  had  in  view. 
The  rent  was  to  depend  upon  the  number  of  tons  of 
coals  raised.  In  order  to  derive  any  benefit  from  the 
mine,  it  was  the  object  of  the  landlord,  by  introducing 
this  clause,  to  compel  his  tenant  to  work  it.  The  clause 
therefore  was  introduced  solely  for  the  benefit  of  the 
landlord,  to  enable  him  in  case  of  a  cesser  to  work,  to 
tal^e  possession  of  the  mines,  and  either  work  them 
himself,  or  let  them  to  some  other  tenant.  That  there- 
fore being  the  object  of  the  partial  in  introducing  this 
clause,  I  think  it  will  be  fully  answered,  by  holding  the 
hskse  to  be  void  at  the  option  of  the  landlord.  Besides, 
I  take  it  to  be  an  universal  principle  of  law  and  justice, 
that  no  man  cau  take  advantage  of  his  own  wrong* 

Vol.  XV.  F  f  Now 
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1821.        Now  it  would  be  inost  inconsistent  with  that  principle, 

""■"■^        to  permit  the  defendant  to  protect  himself  against  the 

BsTAK,       consequences  of  this  action,  by  afterwards  settmg  up 

BAvcxf.      his  own  wrongful  act  at  a  former  period.     It  appears  to 

me  that  this  was  a  continued  forfeiture!  and  that  the 

landlord  had  a  right  to  take  advantage  of  it,  whenever 

he  thought  proper  so  to  do.     If  the  tenant  be  induced 

by  the  landlord's  not  taking  advantage  of  the  forfeiture 

in  the  first  instance  to  make  improvements,  a  court  of 

equity  would   perhaps  grant  him  relief.      Upon  the 

whole,  I  am  of  opinion  that   the  rule  for  a  new  trial 

should  be  discharged. 

Rule  discharged. 


Ward  |ind  Another,  Assignees  of  Greaves,  a 

Bankrupt,  against  Wilkinson  and  Another. 

In  trover  by  ^.  ^["ROVER  for  Oil  of  peppermint.     At  the  trial  before 

against  B.,  C.       X  r  i  r 

19  a  competent  AbboU   C.  J.    at    ihe    London    sittings    after   last 

witness  to  prove 

property  in        Michaelmas  term,  the  plaintiff's  case  was,  that  the  bank- 

himself* 

rupt  had  purchased  the  oil  of  peppermint  of  one  Beale^ 
and  obtained  from  him  a  delivery  order  on  the  evening  of 
the  9th  of  Augtistf  (the  act  of  bankruptcy  having  been 
committed  on  the  10th,)  and  that  the  oil  had  been  seized 
by  the  sheriff  under  a  fraudulent  execution  against  the 
bankrupt  at  the  suit  of  one  Perryniany  who  had  sub- 
sequently delivered  it  to  the  defendants,  in  payment  of  a 
debt  he  owed  them.  The  defence  was,  that  the  bankrupt 
had  fraudulently  obtained  possession  of  the  oil  from 
Beale,  at  a  time  when  he  was  not  in  a  situation  to  per- 
form his  contract,  and,  consequently,  that  under  these 

circum- 
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circumstances   no  property  had  passed  to  him  or  his        18£K 

assignees.     Beale  was  called  as  a  witness  to  prove  that 

the  delivery  order  was  only  given  by  him  to  enable  the        agmst 

bankrupt  to  take  the  oil  home  and  inspect  it  in  bulk, 

and  that  it  was  expressly  stipulated,  that  the  bankrupt 

should  not  sell  the  oil  until  Beale  was  paid  by  a  good 

bill.     The  Lord  Chief  Justice  rejected  this  evidence,  on 

the  ground  that  BeaU  was  not  a  competent  witness  to 

prove  title  in  himself.     A  rule  nisi  for  a  new  trial  having 

been  obtained  in  last  Hilary  term, 

Marryat  now  shewed  cause.  This  evidence  was  pro- 
perly rejected,  inasmuch  as  Beale  had  an  interest  in 
proving  the  property  in  himself.  If  the  assignees  suc- 
ceed in  this  action,  Beale  could  not  recover  against 
them ;  if,  however,  the  assigdees  were  defeated  in  this 
action,  Beale  would  then  be  entitled  to  recover  against 
the  defendant. 

Scarlett  and  Wilde  contra.  In  Bex  v.  The  Warden  ^ 
the  Fleet  (a),  it  was  held  on  a  trial  at  bar,  that  no 
verdict  can  be  given  in  evidence  but  such  whereof  the 
benefit  may  be  mutual,  that  is,  such  as  might  have 
been  given  in  evidence  either  by  the  plaintiff  or  the 
defendant,  and  Chief  Baron  Gilbert  (i)  lays  it  down, 
that  nobody  can  take  benefit  by  a  verdict,  who  had  not 
been  prejudiced  by  it,  had  it  gone  contrary.  Now. 
here  if  Beale  brought  an  action  against  WiUcifison,  this 
verdict  could  not  be  given  in  evidence  for  him,  because 
it  is  not  between  the  same  parties :  and  for  the  same 
reason,  if  an  action  were  brought  by  Beale  against 

(a)  Jicp.  temp.  HoU,  184,  (6)  CUbertU  JStddence,  p.  28. 

Pf«  the      * 


WiLKIMOff. 
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18^1.        the  assignees,  this  verdict,  if  in  their  favour,  would  not 
be  evidence  for  them  aijainst  Beale. 

Ward  ° 

Abbott  C.  J.  I  am  of  opinion,  upon  further  con- 
sideration, that  I  ought  to  have  received  this  evidence. 
The  true  question  in  these  cases  is,  whetlier  the  verdict 
would  be  evidence  in  favour  of  the  witness  in  an  action 
brought  by  him  to  recover  the  same  property.  Now 
the  verdict,  if  in  favour  of  the  present  defendant,  never 
could  be  evidence  for  Beale^  unless  it  would  be  evidence 
against  him,  in  the  event  of  its  being  in  favour  of  the 
present  plaintiffs.  If  the  verdict  were  in  favour  of  the 
plaintifisy  and  Becde  were  to  bring  an  action  against 
them  for  the  goods,  they  could  not  give  in  evidence 
against  Beale  the  verdict  obtained  in  the  present  action, 
because  Beale  was  not  a  party  to  that  suit ;  and  if  it 
could  not  be  given  in  evidence  against  Beale^  neither 
can  it  be  given  in  evidence  for  him.  In  fact,  the 
proving  of  the  title  in  himself,  in  this  case,  does  him 
no  good,  and  consequently  he  stands  indifferent  as  to 
the  legal  result.  I  think,  therefore,  that  the  testimony 
ought  to  have  been  received,  and  that  this  rule  must 
be  made  absolute* 

HotnoYD  J#  The  rule  is  now  perfectly  established, 
that  a  |)erson  is  a  competent  witness  unless  he  be  in- 
terested in  the  event  of  the  suit.  Beale  in  this  case  is 
not  interested  in  the  event  of  the  suit,  for  the  verdict  in 
this  action  would  nut  be  evidence  in  an  action  brought 
by  him*  The  case  of  Nix  v.  Cutting  {a)  is  an  authority 
in  point.     It  was  an  action  of  trover  for  a  horse,  and 

the 


WlUlNMW. 
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the  question  was,  whether  one  Denni/j  who  gave  evidence        1821. 
on  the  part  of  the  defendant,  was  an  admi-»sible  witness,       — 

Ward 
He  stated,  that  it  was  agreeil  between  the  plaintiff  and        ngnitut, 

himself  that  he  should  take  the  horse  as  a  security  for 

the  payment  of  1 5/.  deposited  by  him  with  the  plaintifi^ 

and  tliat  the  horse  should  be  sold  at  the  next  JVoodbridge 

fair,  if  the  money  was  not  paid  by  that  time.     The 

money  was  not  paid  by  that  time,  and  the  witness  sold 

the  horse  at  Woodbridge  fair  to  the  defendant.     A  rule 

nisi  having  been  obtained  for  a  new  trial,  on  the  ground 

that  this  evidence  ought  not  to  have  been  received,  the 

Court   of  Common   Pleas  confirmed  the  opinion  of 

Grose  J.  at  nisi  prius,  that  the  evidence  was  admissible^ 

on  the  ground  that  the  verdict  would  not  be  evidence  in 

favour  of  the  witness  in  any  case.     It  seems  to  me  that 

that  case  is  expressly  in  point,  and  ought  to  govern  the 

present.     I  think,  therefore,  this  rule  ought  to  be  made 

absolute. 

Best  J,  concurred. 

Rule  absolute* 


TuEACHER  against  Hinton. 

"T^ECL ARATION  by  the  indorsee,  against  the  ac-  in  an  ocUoa 

ceptor  of  a  bill   of  exchange,    addressed  to   the  ^torofabSi 
defendant,  at  Plj/nioiith,  and  accepted,  payable  »t  Sir  ^|[^^  *\*jj 
John  Lubbock' &  and  Co.,  bankers,  London.    The  declar-  "°*  ncccwary 

to  prove  notice 

ation  contained  an   averment  of  presentment   at  Sir  of  non  payment 

to  the  acceptor. 

John  Lubbock's  and  Co.,  refusal  of  payment,  and  notice  The  Court  may 

order  a  verdict 

to  the  defendant.     At  the  trial  before  Abbott  C.  J.,  at  b  be  entered 
tlie  London  sittings    aflcr  last  Michaelmas  term^  the  where  the  causa 

waa  undefended 
at  niiJ  prius,  and  the  Jud(^  directed  a  Donsuit,  trltb  liberty  to  the  plaintiff  to  move  to  enter 
a  verdict. 

Ff  8  plaintiff 


HmoK. 
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1821«        plaintiff  proved  the  band-writing  of  the  defendant,  the 
^  presentment  at  Sir  John  Lubbock'^  and  Co.,   and  the 

^fovut  refusal  to  pay.  Abbott  C.  J.  inclined  to  think,  that  since 
the  late  decision  of  the  House  of  Lords,  in  Ronx^  v. 
Youngf  the  plaintiff  was  bound  to  prove  that  he  had 
given  notice  of  non-payment  to  the  defendant ;  and  the 
cause  being  undefended,  he  nonsuited  the  plaintiff,  with 
liberty  for  him  to  move  to  enter  a  verdict  for  the  sum 
mentioned  in  the  bill.  A  rule  nisi  for  that  purpose 
having  been  obtained  in  last  Hilary  term, 

Wilde  now  shewed  cause.  The  effect  of  a  special  ac- 
ceptance 18  to  impose  on  the  holder  of  the  bill  the  duty 
of  giving  notice  to  the  acceptor,  in  case  the  bill  be  dis- 
honoured at  the  place  specified,  and  that  results  from 
the  late  decision  of  the  House  of  Lords  in  Raaoe  v. 
Toung.  (a)  The  acceptance  is  nothing  more  than  an 
order  to  the  banker  to  pay  the  money,  and  an  undertaking 
that  the  acceptor  had  an  authority  to  address  the  bill  to 
him.  In  its  operation  and  effect  it  is  like  a  draft  on  a 
banker.  It  is  so  treated  by  all  the  parties  concerned. 
It  is  clearly  an  authority  to  pay ;  and  in  practice  the 
banker  does  pay,  and  it  has  been  considered  in  the 
nature  of  a  draft  on  a  banker  by  courts  of  law.  Parker 
V.  Gordon  {b)^  and  Elford  v.  Teed  (c),  are  authorities  to 
shew,  that  a  bill  accepted,  payable  at  a  banker's,  must, 
like  a  check,  be  presented  within  the  usual  banking 
hours.  Now,  in  order  to  charge  the  drawer  of  a  check, 
it  is  necessary  to  give  him  notice  of  non-payment  by  the 
bankers;  and  there  is  no  reason  why  the  same  rule 
should  not  apply  to  the  case  of  a  bill  payable  at  a 
banker's.  At  all  events,  the  Court,  in  this  case,  have 
no  power  to  order  a  verdict  to  be  entered  for  the  plain- 

(fi)  2  Uro,  i*  B.  (b)  7  Eastt  3S5.  (c)  I  M,  4;  S.  28. 

tiff; 
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tiff.    It  is  the  province  of  the  jury  to  pronounce  the        1821. 
verdict,  which  they  have  not  done  in  the  present  case ; 
and  the  defendant  not  having  consented  that  the  nonsuit       agahui 
should  be  set  aside,  and  a  verdict  entered,  the  Court 
cannot  now  order  tliat  to  be  done. 

Abraham^  contrd,  was  stopped  by  the  Court. 

Abbott  C.  J.  I  am  of  opinion  that  this  rule  ought 
to  be  made  absolute.  Bills  of  exchange,  of  late  years, 
have  been  made  payable  by  the  acceptor,  either  at  the 
houses  of  his  friends  or  agents,  they  being  expressly 
named  in  the  acceptance,  or  at  banking-houses,  or  at 
houses  merely  described  by  their  number  in  a  certain 
street.  It  is  most  convenient,  that  the  same  rule  should 
be  laid  down,  as  applicable  to  all  these  cases.  The 
most  plain  and  simple  rule  to  lay  down  is  this,  that  the 
effect  of  any  acceptance  in  any  of  these  forms  is  a  sub- 
stitution of  the  house,  banker,  or  other  person  therein 
mentioned,  for  the  house  or  residence  of  the  acceptor  . 
and,  consequently,  that  the  presentment  at  the  house,  or 
to  the  person  named  in  the  acceptance,  is  equivalent  to 
presentment  at  the  house  of  the  Acceptor.  This  rule,  I 
think,  will  be  equally  applicable  to  the  case  of  every 
acceptance,  and  will  be  convenient  and  advantageous  to 
the  public.  On  the  other  point,  I  have  no  doubt  that 
the  Court  have  the  power,  in  this  case,  to  order  the 
verdict  to  be  entered  for  the  plaintiff.  I  have  frequently 
adopted  this  practice,  in  undefended  causes,  and  I  know 
of  no  other  certain  mode  of  giving  the  defendant,  in  an 
undefended  cause,  the  benefit  of  a  legal  objection. 

Bayley  J.    I  have  no  doubt,  that,  under  the  circum- 
stance of  this  case,  the  Court  may  otdcr  a  verdict  to 

Ff4  be 
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1821.        be  entered  for  the  plain ti£     It  appears  from  the  evi< 
».  dence,  that  it  was  imperative  on  the  jury  to  find  a  ver-* 

^aitut  ^ict  for  the  plaintiff.  When  the  Judfi:e,  therefore,  non* 
9uited,  and  stated,  in  the  hearing  of  the  jury,  that  the 
plaintiff  should  be  at  liberty  to  move  to  enter  a  verdict, 
and  no  objection  was  made,  either  by  the  defendant 
or  the  jury,  the  jury  in  fact  consented  that  the  verdict 
should  be  so  entered,  if  the  Court  thought  fit#  It 
seezns  to  me,  therefore,  that  when  it  is  entered,  it  be- 
comes the  verdict  of  the  jury,  as  much  as  if  it  had 
been  originally  pronounced  by  them.  It  would  be  in- 
convenient, in  point  of  practice,  and  most  injurious  to 
defendants,  if  the  rule  were  otherwise;  for  then  it  would 
be  the  bounden  duty  of  the  Judge  to  direct  a  verdict  to 
be  given  for  the  plaintiff,  even  where  he  entertained  a 
doubt  as  to  the  plaintiff's  right,  in  point  of  law,  to 
recover ;  and,  possibly,  the  defendant  (not  being  pre-* 
sent)  might  never  be  aware  of  the  legal  objection; 
whereas  by  the  practice  of  nonsuiting,  the  defendant 
must  have  notice,  because  the  plaintiff  is  bound  to  serve 
him  with  the  rule  nisi  for  entering  a  verdict,  and  he 
then  has  an  opportunity  of  shewing  cause  against  that 
rule.  On  the  other  point  I  have  no  doubt.  An  ac- 
ceptance payable  at  a  banker's  is  substantially  a  state- 
ment by  the  acceptor,  that  that  is  the  place  at  which 
payment  will  be  made  by  himself,  his  banker,  or  his 
agent ;  and  it  is  the  duty  of  the  acceptor  to  take  care 
that  such  payment  is  duly  made.  He  has  an  opportu- 
nity, from  time  to  time,  of  calling  on  the  bankers  for  his 
account,  and  he  may  give  them  directions  to  send  all 
bills  to  him  as  soon  as  they  are  paid,  and  then,  by  look* 
ing  at  such  accounts,  he  will  know  whether  such  pay- 
ments have  been  made  or  not ;  I  think,  therefore,  that 
this  rule  should  be  made  absolute, 

HotROYD 
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HoLROYD  J.     I  am  clearly  of  opinion  that  this  is  not        182U 
a  check ;  it  could  not  be  declared  upon  as  a  check,  but      j^^  ^^ 
only  as  a  bill  of  exchange  accepted  by  the  defendant.    I        a^ainu 
think  that  the  effect  of  this  special  acceptance  is  an  en- 
gagement on  the  pari  of  the  acceptor  to  pay  at  the  place 
mentioned  in  the  bill,  either  by  himself  or  his  agent.  That 
was  the  ground  of  the  decision 'of  the  House  of  Lords,  in 
the  late  case  of  Rcnce  v.  Youngs  where  it  was  held,  that 
the  holder  is  bound  to  make  the  presentment  at  the  place 
mentioned  in  the  acceptance.  With  respect  to  the  other 
point,  I  am  clearly  of  opinion,  that,  under  the  circum* 
stances  of  this  case^  the  Court  is  well  warranted  in  order- 
ing a  verdict  to  be  entered  for  the  plaintiiF.  All  the  neces- 
sary proof  was  given  to  entitle  the  plaintiff  to  recover,  and 
it  was  imperative  on  the  jury  to  find  a  verdict  for  him. 
The  Lord  Chief  Justice  having  a  doubt  on  a  point  of 
law,  stated,  in  the  hearing  of  the  jury,  that  there  should 
be  a  nonsuit,  with   liberty  to  the  plaintiff  to  move  to 
enter  a  verdict  in  his  favour,  in  case  the  Court  should  be 
of  opinion  that  the  doubt  which  he  entertained  was  un- 
founded.    The  jury  assent  to  that,  and  that  being  so, 
the  case  may  be  considered  as  if  the  jury  had  actually 
pronounced  their  verdict  in  favour  of  the  plaintiff,  and 
the  Judge  had  then  interposed  and  said  that  he  had  a 
doubt  on  a  point  of  law,  and  that  the  plaintiff  should  be 
nonsuited ;  and  if  that  nonsuit  should  be  set  aside,  the 
verdict  should  stand.     I  think,  therefore,  that  the  ver- 
dict ultimately  entered  for  the  plaintiff  is  to  be  con- 
sidered as  the  act  of  the  jury,   and  not  that  of  the 
Judge. 

Best  J.  concurredf 
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Allen,  Assignee  of  Johnson,  a  Bankrupt, 
against  Cannon  and  Others. 


A  person  living  HP  ROVER  by  the  plaiutiff,  as  assignee  of  Johnson^  a 

M^^^g  bankrupt.     At  the  trial  before  Park  J.,  at  the  last 

ti°"  to^  *^-  Summer  assizes  for  the  county  of  Lancaster^  it  appeared 

ian4»  and  buf-  ^jj^t  the  bankrupt  had  for  several  years  carried  on  the 

ing  goods  *  " 

which  are  after-  business  of  a  Iinen*draper  in  the  Isle  of  Man^  and  had 

wards  sold  in  ^ 

HheideofMath  from  time  to  time  come  over  to  Englqnd  and  purchased 
against  whom  a  goods,'  which  he  afterwards  sold,  in  the  course  of  his 
bankrupt  may  trade,  in  the  Isle  of  Man  s  but  he  had  never  sold  any 
^!  l^^^h  goods  in  England.  It  was  objected,  that  in  order  to 
he  in  feet  nejer  nmk^  him  a  tradincr  person  within  the  meaning  of  the 

toid  any  goods  ^  *^  ^ 

in  EngiafuL       bankrupt  laws,  there  ought  to  have  been  both  a  buying 

and  selling  in  England.  The  learned  Judge  over-ruled 
this  objection,  and  a  verdict  was  found  for  the  plaintiff. 
A  rule  nisi  for  a  new  trial  having  been  obtained  in  last 
Michaelmas  term,  upon  the  objection  taken  at  the  trial, 
the  Court  nov/  called  upon 

HuUock  Seijt.  and  LUtledaUf  to  support  the  rule. 
The  bankrupt  was  not  a  trader  within  the  meaning  of 
the  statute  1  Jac.  1.  c.  15.,  for  he  only  bought  goods  in 
England ;  whereas,  to  make  him  a  trader  subject  to  the 
bankrupt  laws,  he  ought  to  have  bought  and  sold  in 
England.     They  cited  Williams  v.  Nmm.  (a) 

Abbott  C.  J.  I  am  of  opinion  that  a  person  living 
in  the  Isle  ofMan^  coming  from  time  to  time  to  jBwg- 

(o)  I  TaunU  270. 

land^ 
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land,  and  purchasing  goods  to  be  sent  to  the  Isle  ofMan^ 
and  which  are  there  sold,  is  a  person  using  the  trade  of 
merchandise  within  the  meaning  of  the  statute  of  }3  £{i2« 
c,  7.  and  1  Jac.  1.  c.  15.  In  Ex  parte  Smith  {a),  the 
bankrupt  was  never  resident  in  England^  nor  had  ever 
traded  in  England^  and  he  had  come  oyer  on  purpose  to 
get  the  commission  taken  out  against  him ;  yet  Lord 
Hardwicke  held  him  to  be  a  trader  subject  to  the  bank- 
rupt laws.  In  Bird  v.  Sedgwick  {b),  and  Alexander  v. 
Vaughan  (c),  it  was  held  that  a  person  trading  to  Eng'- 
landj  though  not  a  resident  trader  in  Englandt  is  an 
ofagect  of  the  bankrupt  laws,  if  he  commits  an  act  of 
bankruptcy  here.  Upon  the  authority  of  those  cases^ 
and  upon  the  words  of  the  statute,  I  have  no  doubt  that 
the  bankrupt  was  a  trader ;  and  I,  therefore,  think  that 
this  rule  should  be  discharged. 

Rule  discharged. 
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1821. 

Allbx 

agaifoi 

Cankov. 


See  Dodsxwrth  v.  Anderson^  Sir  T.  Raym*  375. 


(a)  Cowper,  402. 


{b)  SM.  iia 


(e)  Ciifper,  398. 


Charles  Innell  and  Elizabeth,  his  Wife,     Thurtday, 

AToy  10th. 

against  Newman  and  Another. 

jERVISf  in  last  Michaelmas  term,   had  obtained  a  Husband  and 
rule  calling  upon  the  defendants  to  shew  cause  why  rate  under  a  ' 
the  plea  puis  darrain  continuance,  put  in  by  them  at  the  hc^pu^lat^^ 

that  hU  wife 
should  enjoy,  as  her  separate  and  distinct  property^  all  eflects,  &c.  which  the  might 
acquire,  or  which  by  any  gift,  grant,  &c.  or  repreientation,  she,  or  he  in  her  right, 
might  be  entitled  to ;  and  that  he  would  not  do  any  act  to  impede  the  operation  of  that 
deed ,  but  would  ratify  all  lawful  or  equitable  proceedings  to  be  brought  in  bis  or  their 
names,  for  recovering  such  real  and  personal  estates;  and  the  wife  haviug,  as  executrix  of 
R.  M.f  commenced  an  actioYi  on  a  promissory  note  against  defendants  in  the  names  of  her 
husband  and  her&cif,  tlic  husband  released  the  debt,  which  release  was  pleaded  puis  darrain 
continuauce.  The  Court,  on  application,  ordered  such  plea  to  be  taken  off  the  record^  and 
ibt  release  to  be  giyea  up  to  be  cancelled. 

trial 
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1821.        trial  of  this  cause,  should  not  be  taken  off  the  record, 
-  and  the  release  therein  mentioned  be  delivered  up  to  be 

agohui        cancelled.      It  appeared  upon   the   afliduvits   that  the 
action  had  been  commenced  by  Elizabeth  Innelly  the  wife 
of  the  plaintiff,  as  executrix  of  Richard  Moss^  to  recover 
a  sum  of  money  due  upon  a  promissory  note;  and  that 
the  cause  being  at   issue,  the  defendants,    at  the  last 
assizes  for  the  county  of  Oxford^   on  the  13  th  of  Jidi/y 
pleaded,  puis  darrain  continuance,  a  release  executed  on 
the  3d  day  of  July  by  Charles  Innelly  the  plaintiff.     The 
affidavits  then  stated  that  the  action  was  commenced  and 
prosecuted  for  the  sole  benefit  of  Elizabeth  InneU^  and 
that  on  December  7th,  1798,  a  regular  deed  of  separation 
was  entered  into  between  Charles  Innell  and  his  wife, 
whereby  he  agreed  to  allow  her  to  enjoy,  as  her  distinct 
and  separate  estate  and  property,  all  such  effects  what* 
soever  which  she  might  thereafter  purchase  or  acquire, 
or  which  by  any  gift,  grant,  limitation,  devise,  bequest, 
descent,  or  representation,  she  or  the  said  Charles  InneU, 
bis  heirs,   executors,   or  administrators,   in  her  right, 
should  or  might  be  entitled  to ;  and  that  these  should 
be  enjoyed,  without  any  interruption,  by  the  said  Charles 
Innell ;  and  that  he  would  not,  at  any  time,  do  any  act 
to  impede  the  operation  of  that  deed,  but  would,  at  all 
times,  allow  of,  ratify,  and  confirm  all  lawful  and  equit- 
able proceedings  to  be  brought  or  prosecuted  in  his  or 
their  name  or  names,  with  or  without  the  said  Elizabeth 
his  wife,  for  recovering  and  obtaining  such  real  and 
personal  estates.      The  affidavits  further  stated,   that 
from  the  execution  of  the  deed  the  parties  had  con- 
stantly lived  separate ;  and  that  the  release  was,  as  they 
verily  believed,  coUusively  obtained. 
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W,  E,  Taunton  and  G.  IL  Cross  shewed  cause,  and        1821. 
contended  that  the  deed  of  separation  in  this  cause  was        . 
wholly  illegal ;  and  that  the  husband  might  at  any  time        against 

...  .       ,  :  .  Nkwmak. 

resume  his  marital  rights,  notwithstanding  its  provisions ; 
and,  besidej;,  even  if  that  were  not  so,  the  Court  wotild. 
hardly  enforce  the  provisions  of  such  a  deed  by  a  sum-^ 
mary  proceeding.  Here,  too,  the  husband  may  be 
liable  for  the  debts  of  the  testator,  in  case  of  a  dcvas* 
tavit;  and  it  therefore  could  never  be  in  the  contemn 
plation  of  the  parties,  that  the  wife  should  receive  the 
money  due  to  the  testator.  In  Jenkins  Rep*  79.  it  is 
laid  down,  that  the  husband,  by  his  grant,  may  dispose 
of  the  goods  and  chattels  which  his  wife  has  in  her  own 
right,  or  as  executrix.  The  object  of  this  deed  of 
separation  was  only  to  secure  to  the  wife  all  the  property 
which  she  might  have,  or  of  which  she  might  be  entitled 
to  the  beneficial  enjoyment ;  but  it  was  never  intended 
to  include  property  which  she  had  solely  in  her  repre* 
sentative  capacity. 

Jervis  and  Campbell^  contra,  were  stopped  by  the 
Court. 

Abbott  C.  J.  Whilst  the  husband  continues  to 
relinquish  his  mantal  rights,  it  would  be  contrary  both 
to  equity  and  justice,  if  we  were  to  allow  him,  in  direct 
violation  of  the  contract  which  he  has  made,  to  execute 
a  release  of  this  sort,  and  thereby  to  render  the  suit 
commenced  by  his  wife  in  her  character  of  executrix  \ 

utterly  unavailing.  It  is  not  necessary  for  us  to  decide 
as  to  the  right  of  the  husband  to  receive  the  money, 
when  recovered  by  ^he  present  action.  All  that  we  do^ 
on  the  present  occasion, .  is  to  say  that  be  shall  not  be 

« 

allowed 
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1821*       allowed  in  this  manner  to  prevent  the  suit  from  pro- 
ceeding.     I  am  therefore  of  opinion  that  this  rule  ought 
against       to  be  made  absolute. 


Nkwmak. 


Bayley  J.  I  am  of  the  same  opinion.  The  wife  ia 
this  case  is  bound,  as  executrix,  to  act  for  the  general 
benefit  of  all  persons  interested  under  the  will  bf  the 
testator;  and  the  husband  ought  not  to  be  permitted  to 
prevent  this  by  a  wrongful  act,  which  would  amount  to 
a  devastavit  on  his  part  He  is  not  to  release  the  debt 
without  sufficient  compensation,  but  ought  to  suffer  the 
suit  to  go  on,  to  ascertain  the  amount  of  the  debt  He 
may,  perhaps,  be  entitled  to  intercept  the  money,  when 
it  is  ascertained  upon  a  trial  how  much  is  due ;  but  he 
ought  not  to  be  allowed  in  this  manner  to  prevent  any 
trial  from  taking  place.  I  think,  therefore,  that  this 
plea  ought  not  to  stand. 

HoLROYD  J.  I  think  that  this  release  ought  not  to 
be  allowed  to  be  available  to  the  defendants,  being  given 
under  such  circumstances,  and  in  the  progress  of  the 
cause.  I  do  not  agree  in  the  construction  which  hat 
been  put  on  the  deed  in  the  course  of  the  argument;  it 
seems  to  me  to  extend  to  property  claimed  by  the  wife 
in  her  representative  capacity,  and  I  think  that  this 
release  is  clearly  in  fraud  of  the  deed  of  separation. 
Here,  too,  the  husband  is  only  named  as  plaintiff  for 
conformity^  and  he  ought  not  to  be  allowed  to  release 
the  debt ;  for  to  do  so  would  be  a  fraud  upon  the  per- 
sons having  an  interest  under  the  will  of  the  testator. 

Best  J.      This  action   is  brought  on  the  faith  of 
the  stipulatioQ  contained  in  the  deed  of  separation ;  and 

Ithink 
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I  think  that  the  husband  ought  not,  under  such  circum*        1821. 
stances,    to  be  allowed  to  release  the  debt,    and  so        , 

Innsll 

altogether  to  defeat  the  action.  against 

NlWMAV. 

Rule  absolute,  {a) 


(a)  See  Legh  v.  Legb,  1  JBos.  j-  Put.  447. 


Campbell  and  Others  against  Innes.  S^fith. 

ASSSUMPSIT  on  a  policy  of  insurance,  dated  30th  Upon  a  policy 
eflfected  fafter 

Juh/f  1812,  upon  the  ship  ilfar^  and  her  cargo,  the  dedaration 
from  London  to  Norfolkt  in  Virginia^  and  from  thence  Hca^mhJorl 
to  Wilmingion,  in  Noitk  Carolina^   at  a  premium  of  '^"""^^ 
six  guineas  per  cent.,  against  all  risks,  American  capture,  m>tsuted''^ 
or  seizure  included.    The  declaration  averred  the  interest  **>«  policy,  nor 

communicated 

in  Messrs.  Xr^  and  Gomez,  and  stated  a  loss,  by  the  to  the  under- 

I  .     ,    .  ,     ,  ,  .       writer,  that  the 

ship  being  seized,  detained,  and  carried  awayt  by  certain  assured  was  an 
persons  unknown  to  the  plaintiffs,  to  wit,  by  certain  ject,  andthe 
enemies  of  our  lord  the  king.  Plea,  general  issue.  At  i^on*^ence 
the  trial,  before  Abbott  C.  J.,  at  the  Guildhall  sittings  S!e*J^n^ 
after  the  last  Hilary  term,  it  appeared,  that  tlie  ship  f^^^^^^l^^^J 
and  goods  in   question  were  the  property  of  Messrs.  the  breach  of 

their  non-im* 

Lery  and  Gomez,  who  were  American  subjects.     The  portaUonact: 

,..,,,  11.1  .  Held,  that  the 

ship  sailed  on  her  voyage,  laden  with  British  goods,  on  action  could 
the  22d  July,  1812 ;  and  upon  her  arrival  at  Norfolk,  in  tained,  even  af- 
Virginia,  the  ship  and  cargo  were  seized  by  the  collector  laminated, 
of  the  customs  for  that  port,  and  immediately  prose* 
cuted  by  the  American  government,  as  being  forfeited 
for  a  breach  of  the  non-importation  act.     The  assured, 
in  consequence,  immediately  abandoned  the  ship  to  the 
underwriters.     It  appeared,  also,  that  war  was  declared 

by 
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182L  by  the  American  government,  in  Jtdy,  1812,  before  the 
— "■"*  ship  sailed  from  England,  but  that  circumstance  was 
against  not  kuown  in  Etigland  till  after  her  departure.  Abbott 
C«  J.  was  of  opinion,  at  the  trial,  that  as  the  ship  was 
seized  by  the  American  government,  on  account  of  the 
war  with  America,  and  as  the  assured  was  an  American 
subject,  which  circumstance  was  not  stated  on  the  face 
of  the  policy,  and  did  not  appear  to  be  known  to  the 
underwriter  when  he  subscribed  the  policy,  the  plain* 
tifis  were  not  entitled  to  recover.  He  therefore  directed 
a  nonsuit.     And  now 

Scarlett  moved  for  a  new  trial,  and  contended,  that 
here  it  being  expressly  stipulated,  that  the  insurance 
should  be  against  all  risks,  American  capture,  or  seizure 
included,  there  was  no  objection  to  the  plaintilSs'  re« 
covering  now ;  the  war  with  America  being  at  an  end* 
The  only  question  is,  whether  it  be  lawful  for  an  under* 
writer  to  contract  to  insure  an  American  subject  against 
the  acts  of  his  own  government,  and  there  is  no  case 
which  says  he  may  not  do  so  by  a  special  contract. 
Here  it  is  expressly  included  in  the  risk ;  and  upon 
grounds  of  public  policy  there  is  no  objection  to  the 
allowance  of  such  insurances.  The  case  of  Conway  v. 
Qray  (a)  may  be  cited  to  the  contrary ;  but  the  autho* 
rity  of  that  case  has  been  much  doubted.  In  Simeon  v. 
Bazett  {b\  Lord  EUenborough  lays  it  down,  that  <^  the 
exclusion  of  risk  occasioned  by  the  act  of  the  assured's 
own  government  is  only  an  implied  exclusion  from  the 
reason  and  fitness  of  the  thing,  which  may  be  rebutted 
by  circumstances ;"   and  he  adds,  in  another  place,  that 

(a)  10  SaH,  586s  (6)  3  M.  j-  S.  99. 

« there 


^  * 
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^^  there  is  no  doubt  that  an  insurance  upon  an  American        1821. 

ship  against  American  embargo  might  be  good,  not- 

withstanding  the  act  of  embargo  might  be  considered        offonat 

as  an  act  of  the  party's  own  government  who  effected 

the  insurance.     For  not  only  an  insurance  against  the 

act  of  his  own  government  but  even  against  his  own 

act  might  be  good,  if  the  underwriter  was  disposed  to 

enter  into  so  hazardous  a  risk."     Here  there  is  an  ex-i 

press  stipulation  introduced  into  the  policy,  and  the 

contract  was,  no  doubt,  made  with  a  view  to  the  very 

risk  which  afterwards  occasioned  the  loss. 


Abbott  C.  J.  In  this  case,  the  policy  did  not  shew 
that  the  property  belonged  to  an  American  subject,  nor 
did  it  appear  at  the  trial  that  the  underwriter  was  ac- 
'quainted  with  that  fact.  Now  an  American  subject,  to 
whom  a  ship  and  goods  are  consigned  in  Ainerica^  if  he 
knows  that  he  is  insured  against  a  loss  of  this  descrip- 
tion, may  not  only  omit  to  take  proper  means  for  pre- 
venting such  loss,  but  may  possibly  facilitate  it  by  giving 
information  to  his  own  government  upon  the  subject.  I 
think  that  that  is  a  risk  which  the  underwriter  ought 
to  know  before  he  subscribes  the  policy.  I  thought,  at 
the  trial,  that,  as  it  did  not  appear  by  the  policy,  and 
was  not  communicated  to  the  underwriter  in  this  case, 
that  this  property  belonged  to  an  American  subject,  the 
plaintiffs  were  not  entitled  to  recover ;  I  am  of  the  same 
opinion  still.     This  rule  must,  therefore,  be  refused. 

■ 

Bayley  J.  In  Simeon  v.  Bazett^  the  underwriter  was 
fully  acquainted  with  all  the  circumstances,  and  it  was 
distinctly  in  the  contemplation  of  both  parties  there  to 
insure  against  the  act  of  the  govemment  of  the  assured. 

Vol.  IV,  G  g  It 
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1S21.        It  was  upon  that  grouad  that  the  underwriter  was  held 
^  to  be  liable.     But  in  this  case  it  does  not  appear  that 

against  the  Underwriter  knew  the  ship  and  goods  to  be  Ame" 
rican  property.  Now  that  makes  a  material  difference 
in  his  risk ;  for,  if  the  property  be  British  owned,  of 
course  the  owner  will  do  all  in  his  power  to  prevent 
the  risk  from  occurring;  but  if  it  be  American  owned, 
he  may,  if  he  be  secure  of  payment  by  the  underwriter, 
lend  himself  to  the  purposes  of  his  own  government, 
and  assist  them  in  obtaining  possession  of  the  property 
insured.  As  it  does  not,  therefore,  appear  distinctly 
that  this  was  a  risk  within  the  contemplation  of  the  un- 
derwriter, at  the  time  he  subscribed  the  policy,  I  think 
that  the  nonsuit  was  right. 

HoLROYD  and  Best  Justices  concurred. 

Rale  refused. 


^^^\  ^        Campbell  and  Others,  Executors  of  Donald- 

May  llth. 

SON,  against  Innes. 

^n  ^^       A  SSUMPSIT  on  a  policy  of  insurance  on  the  ship 
from  America,  Manhattan  and  cargo,  from  Virginia  to  Great  Bri^ 

fh  a  vessel  Ame^ 

rican  built,        tain.   Flea,  general  issue.     At  the  trial  at  the  last  sit- 
though  owned       .  t%  , 
by  Bntiih  sub-    tings  at  Guildhall,  before  Abbott  C.  J.,  it  appeared  that 

galia'ed  by  ^"  ^^^  ^hip  was  built  in  America^  but  was  the  properly  of 
•  «•  -59.  ]yiegs|.s,  Osborne  and  Co.,  who  were  British  subjects, 
and  by  them  was  chartered  for  this  voyage  to  Donald-' 
son^  who  was  also  a  British  subject.  The  cargo  con- 
sisted of  timber,  the  produce  of  the  United  States.  Upon 
thit  it  was  objected^  that  the  voyage  was  illegalf  being  in 

violation 


/ 
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violation  of  the  navigation  laws.    The  learned  Judge  was        '  ^^^* 
of  this  opinion,  and  di/ected  a  nonsuit*     And  now 


Scarlett  moved,  by  leave,  to  enter  a  verdict  for  the 
plaintiff.  It  is  quite  clear  that  if  this  had  been  an  Ame^ 
ritan  ship,  and  owned  by  Americans^  the  importation 
would  have  been  legal.  For,  by  49  G.  3.  c.  59.,  an  im- 
portation of  ^;»mca;i  goods  in  American  vessels  is  per- 
mitted, on  payment  of  the  like  duties,  as  if  imported  in 
ships  not  British  built.  Then  the  circumstance  that  this 
vessel  is  British  owned  cannot  make  a  difference ;  for 
the  case  of  Long  v.  Duff  {a)  shews,  that  the  policy  of 
the  legislature  in  such  cases  is  not  to  prevent  JSrt- 
tish  subjects  from  employing  foreigrr  ships  in  neutral 
trade  in  as  ample  a  manner  as  they  can  be  employed  by 
uliens. 

Abbott  C.  J.     I  think  the  nonsuit  right.     The  dift- 

culty  is  this  :  the  importation  is  not  legalised  by  49  0, 5. 

e,  59.,   bccauj^e  that  act  is  confined  to  ships  American 

owned,  and  here  the  owners  of  this  ship  were  British 

subjects.     Nor  can  the  importation  be  legal  as  being  in 

a  British  ship,  because  the  register  acts  prevent  this 

vessel,,  being  American  built,  from  being  so  considered. 

The  case  of  Long  v.  Diiffh  very  distinguishable.    There 

the  question  turned  on  the  words  of  the  convoy  act,  and 

it  was  held  that  a  foreign -built  ship,  British  owned,  was 

not  required  to  be  registered.     But  that  case  contains  no 

decision  on  the  point,  whether  an  importation  of  goods 

in  a  vessel  of  that  description  would,  in  a  case  like  thi^ 

be  legaL 

Role  refused. 

(a)  ^B.4;P,  S09« 

Gg  2 
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1821. 


satxiTday,  Hetherington  and  Another  against  Vane, 

^''^  '^^  Bart.,  and  Others. 

Where  the         ''FHIS  was  a  feiinied  issue  to  try  the  right  of  the  plain- 

plainliff  being       A.-.  ,,  ^         ^  .,  ^ 

posse.«8ed  of  tin  to  an  allotment   of  common  in  the  manor  of 

in  E,  had  for  Wythopy  in  the  parish  of  Brigham^  in  the  county  of  Ctan" 

died^bts^f  i^lo,f[d.     The  claim  was,  that  plaintiffs,  as  owners  and 

bu™itttpp«irei*  Pi'oprietors  of  lands  and  tenements  in  the  township  of 

that  this  WM  EmbletoTU  were  entitled  to  right  of  common  of  pasture 

done  near  the  ^  o  r 

boundary  of  the  within  the  manor  of  Wythop.      At  the  trial  at  the  last 

two  commons 

of  w.  and  E.,     Carlisle  assizes,  before  Best  J.,  it  appeared,  that  the  com- 

whtch  lay  open 

And  uninclosed  mons  of  Wythop  and  Embleton  formerly  lay  open  and  un- 

other;  and  it  inclosed,  adjacent  to  each  other,  and  that  the  boundaries 

that  thepaihies  between  them  were  not  at  that  time  distinctly  ascertained, 

riSirdrd^n^  ^^^  ""^''  about  seven  years  ago,  when  the  boundary  was 

at  the  Ume,  settled  in  consequence  of  an  action  between  the  Earl  of 

know  the  exact  ^ 

boundary,  and    Esremont  and  Sir  Frederick  Vane.     The  plaintiffs  were 

that  plaintiff  °  -  * 

had  on  a  pre-      proprietors  of  a  house  and  land  in  Embleton ;  and  it  was 

vious  indosure 

of  the  E.  com-  distinctly  proved,  that  they  and  their  predecessors  had, 

an  allotment  for  60   years   past,  heafed  their   sheep  and  exercised 

oflbL  estate:  Other  rights  of  common,  in  places  which,  on  the  settle- 

Judaewlu^1Kht  "^^"^  of  the  boundary,  proved  to  be  on  the  n^fhop  side 

in  leaving  it  to  ^f  j^^     j^  y^^^  ^jg^  proved,   that  the  proprietors  of  the 

whether  the  evi-  estate  had  most   commoiily  washed   their   sheep « at  a 

dence  was  re-  *f  r 

ferabletoan       brook   in    Wuthopy    but    occasionally   also    in    one   at 

exercise  of  the 

hght  in  E.  and  Emhlctoh.     It  appeared,  however,  that  at  the  time  these 

a  mistake  of  the 

boundary,  or  to  acts  were   done,   the  parties  doing  them  were  wholly 
the  right  in  w.    ignorant  of  the  exact  boundary,  and  that  the  plaintiffs 

had  on  a  previous  indosure  of  the  Embleton  common 
applied  for  and  received  an  allotment  in  respect  of  this 
estate.     The  learned  Judge  left  it  to  the  jury  to  say 

whether 
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whether  this  evidence  was  referable  to  an  exercise  of  a        1821. 
riffht  of  common  within  Embleton^  and  a  mistake  as  to        — - 

^  HlTHKRIKOTOir 

the  exact  boundary,  or  whether  it  was  to  be  considered  nA'oim/ 
as  an  adverse  enjoyment  in  Wythop^  with  the  know- 
ledge of  the  commonei*s  there,  and  acquiesced  in  by 
them.  The  jury  found  a  verdict  for  the  defendants* 
Scarlett  moved  for  a  new  trial,  on:  the  ground  that  this 
was  a  misdirection  on  the  part  of  the  learned  Judge. 
The  rights  were  in  fact  exercised  within  the  manor  of 
Wythop^  and  that  for  a  long  period  of  time ;  and  the 
parties  must  be  taken  to  be  cognizant  of  their  own 
boundaries,  and  to  have  acquiesced.  No  doubt  can  be 
entertained  that  a  right  of  common,  in  respect  of  a 
tenement  not  within  the  manor,  may  be  acquired  by 
usage.  And  he  referred  to  a  case  tried  before  Bayly  J» 
at  Carlislfj  where  a  different  rule  had  prevailed. 

But  the  Court  were  of  opinion,  that  the  learned  Judge 
had  in  this  case  correctly  left  the  question  to  the  jury, 
and  that  the  jury  had  come  to  a  right  conclusion.  And 
Bayley  J.  added,  that  in  the  case  before  him  there  was 
not  any  dispute  as  to  tlie  boundary,  and  that  tlie 
question  was  not,  as  here,  to  which  of  two  commons  the 
exercise  of  the  right  was  applicable. 

Rule  refused. 
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1S2I. 


Saturday^ 


Upon  the  trial 
of  an  inlbrma- 
tion  for  a  libel 
only  ten  special 
jurymen  ap- 
peared, and  two 
talesmen  were 
sworn  on  the 
jury.     It  is  no 
ground  for  a 
new  trial  that 
two  of  the  non- 
attending  spe- 
cial jurymen 
named  in  the 
pannel  had  not 
been  summon- 
ed, though  it 
appeared  that 
this  &ct  was 
unknown  to 
the  defendant 
until  after  the 
trial. 


The  King  against  Hunt. 

''PHIS  was  an  information  by  the  Attorney- General 
against  the  defendant,  for  a  libel.  At  the  trial)  at 
the  last  sittings  at  Westminster^  before  Abbott  C.  J., 
when  the  case  was  called  on,  only  ten  of  the  special  jury 
attended.  Two  talesmen  were  accordingly  sworn,  and 
the  defendant  was  convicted.     And  now 

Denman  moved  for  a  new  trial,  upon  the  affidavits 
of  two  of  the  special  jurymen,  who  had  not  attended, 
stating,  that  they  had  not  been  summoned,  and  also 
on  the  affidavits  of  the  defendant  and  his  attorney,  that 
they  were  wholly  ignorant  of  that  fact  till  after  the  trial 
was  over;  and  he  contended,  that  it  was  absolutely 
necessary  that  all  should  be  summoned ;  for  if  two  may 
be  omitted,  so  may  any  other  number ;  and  so  a  se- 
lection may  be  made  of  particular  persons  to  try  the 
cause.  It  may  be  said,  that  for  this  the  sheriff  is  punish- 
able, but^that  is  no  advantage  to  a  defendant  who 
su&rs  by  his  improper  conduct  Bu{  the  act  of  par- 
liament is  imperative,  for  it  requires  all  to  be  sum- 
moned. The  trial  is  altogether  wrong  in  consequence 
of  this  omission,  and  the  defendant  is  entitled  to  a  new 
trial.  He  referred  to  Hill  v.  Yates  (a),  Parker  v.  Tho^ 
roton  {b)j  and  Hooey  v.  Hobson,  (c) 


Abbott  C.  J*     No  case  has  been  cited  which  is  a 
direct  authority  on  this  question,  so  as  to  form  a  ground 


(a)  \2Eatt,229. 
(r)  S  Marsh.  154. 


(6)  Str.  640.     2  Xd.  Baifm.  1410. 


fo^- 


HuNt. 
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for  our  decision;  wc  must,  therefore,  look  tp  the  prin-        1821. 
ciple  on  which  this  application  18  founded.    There  has,       — 

The  Kufo 

in  this  case,  been  an  omission  to  summon  two  of  tlie  .  qmna 
special  jurymen.  The  Court  is  not  without  proof  to 
suspect  any, fraud  on  the  part  of  its  officers.  It  is  not 
suggested,  in  this  case,  that  the  omission  has  been  in 
consequence  of  collusion  with  any  other  person.  I^ 
then,  on  these  affidavits,  we  were  to  grant  a  rule,  we 
should  intimate  it  to  be  our  opinion,  that  in  every^case 
which  may  be  tried,  whether  civil  or  criminal,  if  the 
party  against  whom  the  verdict  passes  chuscs  to  apply^' 
he  will  be  entitled,  as  of  right,  to  a  new  trial,  in  case  he 
shews  tOrthe  Court  that  any  one  juryman  has  not  been 
duly  summoned  lo  attend.  This  would  be  going  a 
great  deal  too  far.  I  think,  therefore,  that  we  ought 
not  to  grant  this  rule. 

Bayley  J.  I  am  of  the  same  opinion.  If  we  were 
to  accede  to  this  application,  it  would  be  equally  com- 
petent to  the  crown,  in  case  of  an  acquittal,  to  have  a 
new  trial,  as  of  right ;  and,  therefore^  our  granting  a 
rule  in  this  case  would  tend  to  deprive  dcfendant9  of 
the  protection  which  the  law  at  present  gives  to  them ; 
and  this  would  apply  to  all  cases,  criminal  as  well  as 
civil.  It  would  surely  be  a  monstrous  proposition  to 
contend,  that,  after  an  important  question  has  been  de- 
termined at  nisi  prius,  the  losing  party  might  have  a 
new  trial,  because  the  sheriff  had  omitted  to  summon 
one  common  juryman  out  of  the  whole  pannel.  It  is 
argued,  that  if  so,  the  sheriff  might  omit  to  summon 
all  the  special  jurymen  but  one.  But.  if  such  a  case 
were  to  occMr,  the  Court  would  have  no  difficulty ;  for 
it  is  clearly  competent  to  them,  in  their  discretion,  to 

G  g  4  ^^  grant 


HVKT. 
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1821.       grant  a  new  trial.     This  is  not  an  application  of  that 
■  sort;  but  if  it  were,  I  should  be  of  opinion,  that  as  there 

againti       is  no  reason  to  think  the  jury  wrong  in  their  verdict,  the 
Court  ought  not  to  interfere. 

HoLROTD  J.  It  does  not  appear,  upon  these  affidavits, 
that  any  reason  is  suggested  why  the  sheriff  omitted  to 
summon  these  two  jurymen,  or  that  it  was  done  in  con* 
sequence  of  any  improper  practice.  Wc  cannot,  in  the 
absence  of  proof,  presume  that  any  thing  has  been  done 
corruptly.  If  that  were  so^  still  I  think  that  this  could 
not  be  considered  as  a  mis-trial.  If  it  could,  great  mis- 
chief, as  it  seems  to  me,  would  follow.  In  crown  cases, 
all  the  acquittals  would  be  void,  and  the  parties  might 
be  tried  again ;  but  I  think  that  the  trial  cannot  so  be 
treated  as  a  nullity ;  and,  as  there  is  no  other  ground 
for  the  present  application,  I  am  of  opinion  that  there 
should  be  no  rule. 

Best  J.  It  is  distinctly  stated,  in  Dovey  v.  Hobsouy 
by  Lord  Chief  Justice  GibbSf  that  applications  of  this 
sort  must  be  to  the  discretion  of  the  Court,  and  that 
they  will,  if  justice  requires  it,  accede  to  them.  From 
any  other  way  of  considering  the  question,  great  mis- 
chief would  ensue.  In  cases  of  felony  or  treason,  where 
a  party  has  been  acquitted,  it  would  follow,  that  the 
crown,  on  proving  an  omission  by  the  sheriff,  to  sum- 
mon one  juryman,  might  tr}'  the  case  a  second  time. 
Taking  it  to  be  an  application  to  our  discretion,  is  it 
shewn  that  any  injustice  has  been  done?  The  true  rule 
is  this,  if  the  officer  has  not  done  his  duty,  he  is  to  be 
punished  for  it ;  and  if  his  omission  has  actually  pro* 
duced  prejudice  to  the  party,  then  it  is  in  the  dis- 
cretion 
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cretion  of  the  Court  to  prevent  injustice  being  done^  by  1821. 

granting  a  new  trial.     In  this  case,  the  omission  is  not  — — 

shewn  to  have  been  prejudicial  to  this  defendant ;  and  a^auui 
therefore  I  think  the  rule  ought  to  be  refused. 

Rule  refused. 


Doe,  on  the  Demise  of  Llotd  and  Another,  saturdaj^, 
against  Deakin  and  Another.  *^ 

"PJECTMENT  for  certain  premises,  situate  at  Tre*  The  fact  of  a 

willan^  in  the  county  of  Salop.     Plea,  general  issue.  n^aTing  been 

The  demise  was   laid  in  the  year  1818.     At  the  trial,  ^?^,Jl3J^ 

at   the  last  assizes  for  the  county   of  Salop,    before  yeawbyaper- 

''  ^  son  rendiog 

Garrorj)  B.,  it  became  necessary,  in  order  to  establish  ««"•  «he  «««^. 

although  not 

the  case  for  the  lessors  of  the  plaintiff,  to  prove  the  a  member  of 

his  familTy  is 

death  of  Thomas  Tannatt^  who  had  been  tenant  for  life  primA  facte 

of  the  premises.     It  appeared  that  he  was  born  in  Feb^  death  of  the 

rwjiy,  1 759,  and  had  been  a  wanderer  during  the  greater     "*"^  °'  *  *' 

part  of  his  life,  having  been  absent  from  his  relation^ 

from  1787  to  1804.     In  1804  he  returned,  and  having 

remained  a  short  time,  went  away  again.     Since  that 

time  he  had  not  been  seen  in  the  neighbourhood.  These 

facts  were  deposed  to  by  a  person  who  resided  near  the 

spot ;  but  no  one  of  the  family  was  called  as  a  witness. 

The  learned  Judge  directed  the  jury  that  this  was  prima 

facie  evidence  from  which  they  might  presume  Tannaifs 

death,  and  the  jury  accordingly  found  a  verdict  for  the 

lessor's  of  the  plaintiff. 

Pearson  now  moved  for  a  neW  trial,  and  contended, 
that  this  was  not  even  prima  facie  evidence.  It  may  be  ad- 

mitted 
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1821«        mitted  that  an  absence  for  fourteen  years,  where  the  \n^ 
""""       dividual  has  not  been  heard  of  during  all  the  time,  may 

DoB»  dan. 

Lloti>»  furnish  a  presumption  of  death ;  but  that  must  be  with  re- 
Dkakiv.  ference  to  the  particular  circumstances  of  each  case,  and 
the  persons  proving  it.  If  any  of  the  relations  had  been 
called^  and  had  proved  these  facts,  it  might  have  been 
different ;  but  here  it  is  the  evidence  of  a  mere  stranger, 
residing  in  the  neighbourhood.  All  that  it  it  proves  is, 
therefore,  a  mere  absence  from  the  particular  place  for 
fourteen  years ;  but  no  presumption  of  death  arises  from 
that  circumstance  alone.  Here,  too,  Tannatt  was  only 
My-nine  years  of  age  at  the  time  of  the  demise. 

Per  Curiam.  The  evidence  unanswered  was  suffi- 
cient to  found  a  presumption  of  Tannalfs  death.  And 
although  the  demise  was  laid  in  1818,  yet,  in  making 
the  presumption,  the  jury  might  properly  take  into  con- 
sideration the  additional  fact,  that,  up  to  the  time  of  the 
trial  in  1821,  he  had  not  been  seen  in  the  neighbour- 
hood where  this  property  was  situate,  to  which,  if  be 
had  been  alive,  he  would  have  been  entitled.  In  Doe  y. 
Jesson  (a)  Lord  EUenborough  states,  that  the  presumption 
of  the  duration  of  life  with  respect  to  persons  of  whom 
no  account  can  be  given  ends  at  the  expiration  of  seven 
years  from  the  time  when  they  were  last  known  to  be 
living.  The  probability  here  is,  that  as  he  was  entitled 
to  this  property,  he  would  come  into  the/neghbourbood 
to  claim  it.  If  any  of  the  family  had  heard  of  him  since 
1804,  they  might  be  called  to  rebut  the  presumption. 
And  if  Tannatt  be  still  alive,  he  may  recover  the  posses- 
sion from  the  lessors  of  the  plaintiff.  This  rule  must, 
therefore,  be  refused. 

(a)  6  East,  85. 

Rnle  refused. 
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Phillips  against  Shaw.  ^^^^ 

A  S^Uj^iPi^IT.     Tbp  declaration    stated,   that  one  In  assumpsit 

TViomas  Piuuock  bad  been  sued  by  Daniel  Page  in  nifyingpUi^ff 
an  action  of  assumpsit  for  a  debt,  and  that  whilst  such  'of*hUh«vS!r 
action  was   depending,   in   consideration  that  plaintiff  ^^^^^^^^^ 
would  become  bail  for  Pinnock^  defendant  undertook  to  **  the  suit  of  ^, 

It  was  stated 

indemnify   him.      That    plaintiff  accordingly  became  thati?.,  inA/^ 

bail  for  P/;2;20c^  jointly  with  defendant,  and  on  24th  58 g. 3.,  re-' 

JwiCy  1316,  duly  entered  into  a  recognizance  of  boily  pWntifl:**The 

whereby  they  consented  that   the  damages   should  be  in*endemlw 

levied  on  them,  in  case  Phmock  did  not  pay  them,  or  Hddf^lTtWs 

render  himself  to  custody.     It  then  stated,  that  such  y^«>ow>«ncc, 

''  '  inasmuch  as 

proceedinirs  were  afterwards  had  in  the  said  action,  that  *^  ^"^  "^ 

^  ^  '  matter  of  de. 

said  Daniel  Page  afterwards,  to  wit,  in  Michaelmas  term  scripUon,  but 

<ui  allegation  in 

58  Geo.  S.,  in  the  Court  of  King's  Bench,  recovered  and  subsunce  that 

the  Judinnent 

obtained  judgment  in  the  said  action  against  Thomas  bad  been  ob- 
Piftnock  for  a  large  sum  of  money,  as  in  and  by  the  STcoi^^Ji^ 
record  of  the  said  judgment  still  remaining  in  King's  ^^^^^  **** 
Bench  will  appear.     It  then  set   out  an  action  com- 
menced by  Page  against  plaintiff,  upon  the  recognizance 
of  bail,  by  which  plaintiff  was  damnified :  breach  that 
.defendant  had    not   indemnified  him.      Plea,  general 
issue.   At  the  trial  before  Abbott  C.  J.,  at  the  last  Guild" 
Aa// sittings,  it  appeared,  on  the  production  of  the  office- 
copy  of  the  record,  in  Page  v.  Pinnockf  that  the  judg- 
ment  in    that   case     was    obtained    in    Hilary  term 
58  Geo.  3.,  whereupon  it  was  objected,  that  this  was  a 
fatal  variance  from   the  statement  in  the  declaration. 
The  learned  Judge,  however,  over-ruled  the  objection, 
and  the  plaintiff  obtained  a  verdict.     And  now 

F.PoUock 


Fiiiu,tn 
agouut 
Shaw. 
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JP.  PoUoclc  moved,  by  leave,  to  enter  a  nonsuit.  This 
WHS  a  fatal  variance.  This  is  in  fact  part  of  the  de- 
Bcription  of  the  record.  Purcelt  v.  l^cnamara  (a)  is 
distinguishable  from  this  case.  There  it  was  held,  that 
the  acquittal  might  be  stated  cither  on  the  day  on  which 
it  actually  took  place,  or  on  the  first  dny  of  the  sittings 
at  which  the  indictment  was  tried.  Here  the  question 
is,  whether  as  the  parties  profess  to  state  the  judgment, 
they  must  not  describe  it  correctly.  In  actions  upon 
bills  of  exchange,  if  the  day  of  the  date,  or  that  of  any 
instalment,^  be  set  out  in  the  declaration  incorrectly,  the 
variance  is  iatal,  IVelis  v.  Girling,  {b)  For  there  the 
date  is  part  of  the  description  of  the  instrument. 

AsBorr  C.  J.  I  cannot  distinguish  this  case  from 
Purcelt  V.  Macnamara,  which  was  decided  aAer  much 
consideration.  There  the  allegation  in  the  declaration 
was,  that  the  plaintiff  had  on  a  certain  day  been  ac- 
quitted. Now,  that  fact  could  only  be  proved  by  the 
production  of  the  record  of  acquittal.  When  that  was 
produced,  it  appeared  that  the  acquittal  had  taken  place 
not  on  the  day  stated  In  the  declaration.  But  the  Court 
there  held  it  sufficient.  For  the  allegation  in  the  declar- 
ation being  of  a  substantial  matter,  and  not  being  a  de- 
scription of  the  record  of  acquittal,  was  well  Eupportcd 
by  the  proof.  Here  the  substantial  matter  is,  that  be- 
fore the  present  action  was  brought  a  judgment  hod  been 
xecovered  by  Pagei  and  it  was  perfectly  immaterial  at 
what  particular  time  that  judgment  was  obtained.  I 
think,  therefore,  that  this  was  not  a  fatnl  variance. 

Rule  refused, 

(b)  t  Sat,  tST.  ((;  5  Bayli,  Uocre.  79. 
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1821. 


Skinner  and  Others  against  Stocks,  AfaJ^uw 

ASSUMPSIT  for  not  accepting,  pursuant  to  con-  The  joint-own- 
tract,  a  quantity  of  whale-oil.  Flea,  general  issue,  engaged  in  the 
At  the  trial,  at  the  last  assizes  for  the  county  of  York^  ^j  ^e  •  pur- 
before  Bayley  J.,  it  appeared  that  the  plaintifik  were  ^rf^f^hale. 
joint  part-owners  of  a  vessel  employed  in  the  whale-  J^e^J^JJJ^V 
fishery,  and  the  action  was  brought  to  recover  the  price  J*^*''*"/'^ 
of  some  whale-oil  sold  to  the  defendants.     The  contract  part-ownen, 

and  the  pur- 
had  been  made  by  Skinner  alone,  and  the  defendant  had  cbawr  did  aot 

know  thatothef 

no  knowledge  at  the  time  that  any  other  persons  were  penooshadany 
interested  in  the  transaction.  Brougham^  at  the  trial,  tnuMactum. 
objected  that,  under  these  circumstances,  the  action 
could  not  be  maintained  by  the  present  plaintiffs,  be- 
cause, if  so,  the  defendant  might  be  deprived  of  his 
right  of  set-off.  For  he  cannot  set  off  a  separate  debt 
of  Skinner  against  the  present  demand.  Ucyd  v.  Arch- 
bold,  (a)  The  learned  Judge  at  the  trial  over-ruled  the 
objection,  and  the  plaintiffs  had  a  verdict. 

Brougham  now  renewed  his  objection,  and  moved  for 
a  nonsuit,  by  leave  from  the  learned  Judge. 

Per  Curiam.  The  action  may  be  maintained  either 
in  the  name  of  the  person  with  whom  the  contract  was 
actually  made,  or  tin  the  name  of  the  parties  really  in- 
terested. This  is  continually  done  in  cases  of  policies 
of  insurance.  If  the  introduction  of  these  names  make 
any  difference  in  fact  to  the  defendant,  by  affecting  his 

(a)  2  Taunt,  524. 

right 
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1821.       right  of  set-ofF,  he  may  perhaps  apply  to  the  Court  for 
""""■^       relief.     But  the  statutes  of  set-ofF  do   not  prevent  the 

Skikneb, 

against       action  from  being  maintainable  in  the  names  of  all  the 

Stocks. 

parties  interested. 

Rule  refused. 


_  • 

jibfMii^  The  Mayor  and  Commonalty  of  the  City  of 
^^  "**  York  against  Welbank. 

A  cufttom  tbat  A  CTION  Upon  the  case.  The  declaration,  after  set- 
none  but  a  free-  -^JL  ,  I*  1  .^  "«.  »  ^  « 
man,  or  the               tmg  out  letters  patent   of  the    19   Rich.  2.    and 

ner of afree!^^'  S  Jac.  1.,  incorporating  the  plaintiffs  by  the  name  of 
SiTby'reSoi  in  "The  Mayor  and  Commonalty  of  the  City  of  York,'' 
•iaS)^  U^ralid  ^^^^^  *he  following  custom :  "  And  whereas,  also,  within 
in  law.  ^jjg  gj^ij  gj^y  there  now  is,  and  from  time  whereof  the 

memory  of  man  is  not  to  the  contrary,  there  hath  been 
a  certain  ancient  and  laudable  custom,  there  used,  ob- 
tained, and  approved,  viz.  that  no  person,  not  being  free 
of  the  said  city  of  York^  other  than  and  except  the  widow 
or  partner  in  trade  of  a  freeman  of  the  said  city,  should 
or  might,  or  shall  or  may,  or  ought  to  sell  or  put  up  to 
sale  any  wares  or  merchandises  within  the  said  city,  or 
the  suburbs,  &c.,  by  retail,  or  keep  any  inward  or  open 
shop,  or  other  inward  place  or  room,  for  shew,  sale,  or 
putting  to  sale,  by  retail,  of  any  wares  or  merchandises 
within  the  same."  The  declaration  then  stated,  that  the 
defendant  had  sold  divers  wares  and  merchandises,  to 
wit,  &c.,  by  retail,  and  had  kept  a  shop,  &c.,  contrary 
to  the  form  and  effect  of  this  said  custom,  he  not  being 
free  of  the  said  city,  nor  a  partner  in  trade  of  any  free- 
maui  nor  having  any  right  so  to  do.     Flea,  general 

issue. 


ThtBdLijrorof 

YOEX 

agaifui 

WXLBAVK. 
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issue.     A  verdict  having  been  found,  upon  the  facts  of       1821. 

the  case,  for  the  plaintiffs,  at  the  last  assizes  for  the 

county  of  York^  before  Bayley  J.,  YoaV 

HuUock  Serjt.  now  moved  for  a  rule  nisi  for  arresting 
the  judgment.     In  this  case  the  custom  laid  in  the  de- 
claration operates  in  restraint  of  trade,  and  is,  therefore, 
bad  in  point  of  law.     In  TTie  Mayor  of  Winchester  v. 
Wilh  {a)y  which  was  an  action  upon  the  case  for  using 
the  trade  of  a  woollen-draper  contrary  to  the  custom  of 
Winchester,  which  was. similar  to  the  custom  here  laid. 
Holt  C.  J.  said,   that  it  was  a  point  not  determined 
whether  such  a  custom  be  good,  though  many  corpor- 
ations pretended  to  it ;  and  he  added,  that  some  cor- 
porations pretended  to  a  right  by  custom  to  exclude 
foreigners ;  but  he  ,  thought  they  could  not  support  it. 
In  the  report  of  the  case  by  Lord  Raypumd^  Lord  HoU 
is  stated  to  have  distinguished  Waganor^^  case  (i),  on 
the  ground  that  that  caee  was  upon  the  customs  of  the 
city  of  London,  which  are  confirmed  by  act  of  parlia- 
ment.    In  The  Gunmakers'   Company  v.  FeU{c),  Lord 
C.  J.  Willes  lays  it  down  as  a  rule,  that'  all  general  re- 
straints of  trade  are  bad.     No  doubt  there  are  some 
exceptions  to  this,  as  if  there  be  a  good  consideration 
given  to  the  person  restrained,  or  if  such  restraint  ap- 
pear to  be  of  manifest  benefit  to  the  public    But  in  this 
case  no  such  thing  exists,  for  there  is  no  good  consider* 
ation  given  to  the  defendant,  nor  is  the  restraint  at  all 
for  the  benefit  of  the  public.     This  custom  is,  therefore, 
bad,  and  the  judgment  ought  to  be  arrested. 

(a)  G  Mod.  SI.  S.  C  2  Ld.Rai/m.  11 29.  (6)  8  Co. 

(c)   WUi€s,58B. 

Abbott 
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IS21.  Abbott  C.  J.     Since  the  dedsion  referred  to,  of  The 

'        Mayor  of  Winchester  v.  WiVcSy  the  case  of  WooUey  v. 

TheMtyorof 

ToBK         Idle  (a)  has  occurred,  which  was  a  stronger  case  than 

Wkuakk.      ^he  present.     There  it  was  held,  that  such  a  custom  as 

the  one  stated  in  this  declaration  was  valid  in  law.     I 

am,  therefore,  clearly  of  opinion  that  there  is  no  ground 

for  arresting  the  present  judgment. 

Rule  refused* 

fc)  4  JJwrr.  1951. 


^^iTtfi.  Johnson  and  Others  against  Baker. 

Before  tfic  exe.  f^OVENANT.     The  declaration  stated  a  deed  be- 

cation  of  a  com-    V^ 

poiitidn-decd,  twcen  Richard  Bulpitiy  of  the  first  part ;    William 

it  WAS  agreed, 

in  the  presence  Portci^  and  thc  defendant,  of  the  second  part ;  George 
the  payment  of  Colman  and  Edward  Palmer^  of  the  third  part ;  and  the 
tionHhatu  plaintiffs  and  certain  other  persons,  creditors  of  Richard 
uni^^^l^  Btdpin,  of  the  fourth  part;  which  recited  that  R.  B. 
cuSed^k! *Th  ^^^^  carried  on  the  business  of  a  linen-draper,  and  was 
surety,  at  the     justly  indebted  to   the  persons  named  parties  of  the 

same  mtenriew,  ^        '^  *^  "^ 

afVerwardfl  exe-   fourth  part,  in  the  several  sums  of  money  set  opposite 

cuted  the  deed  ^  /  ri 

in  the  ordinary    to  their  names  at  the  foot  of  the  deed ;  and  that  he 

way,  without 

saying  any  being  unable  to  pay  them  in  full,  it  had  been  agreed  to 
timeofexecu-  P^y  l^^*  i^^  the  pound,  in  full  discharge,  to  be  secured 
was  then  de-  ^  ^o  75.,  part  of  sucli  1 2s.  in  the  pound,  by  bills  drawn 
ofth^c^ltors,  "P^'^  ^^^  accepted  by  William  Porter  and  the  defend- 
*".°r^*'' ***? ^ **®  ant;  and  as  to  55.  in  the  pound,  by  bills  accepted  by 
executed  by  the  Cdinati  and  Palmer.     It  then  set  out  a  covenant  by  the 

rest  of  tlie  cre- 
ditors :  Held,     defendant,  to  pay  thc  said  sum  of  75.  in  thc  pound  at 

that  this  was  to  ii/«^.i-n»tiir''i 

be  considered      or  upon  the  4th  day  of  Ap'tL     Breach,  that  defendant 

a  delivery  of  • 

thc  deed  as  an  escrow,  and  that  all  thc  creditors  not  having  executed  it»  the  surety  was  not 

bound. 

did 
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did  not  pay,  pursuant  to  his  covenants,  the  sum  of  7;.        18221. 
in  the  pound,  on  the  debt  of  Bidpiuj  to  the  plaintiffs. 

«|  Oh  II  80  iv 

The  defendant,  after  craving  oyer  of  the  deed,  pleaded,        agamst 
first,  non  est  factum ;  secondly,  that  the  deed  was  de- 
livered as  an  escrow,  and  on  condition  that  the  same 
should  not  be  delivered  to  the  plaintifB,  but  be  utterly . 
void  and  of  no  effect,  unless  certain  creditors  of  the  said 
It.  B.^  and  amongs  others,  certain  persons  carrying  on 
trade  under  the  firm  of  Cooper  Brpikers^  being  credi- 
tors of  i2.  B.f  should  sign  the  said  indenture.     It  then 
averred,  that  this  condition  had  not  been  complied  with : 
Et  sic  non  est  factum.  Issues  having  been  taken  thereon, 
it  appeared  at  the  trial,  before  Abbott  C.  J.,  at  the  last 
sittings  at  Guildhall,  on  the  examination  otEd'xard  Symcs^ 
the  defendant's  attorney,  who  was  the  subscribing  witness 
to  the  deed,  that  at  the  meeting  at  w]hich  the  deed  was 
executed  by  the  defendant,  there  was  a  conversation  re- 
specting the   difficulty  which  might  arise,  in  case  all 
Bulpin's  creditors  did  not  execute  the  deed,  when  it  w:as 
stated  that  the  deed  should  be  void,  unless  all  the  cre- 
ditors executed  it.     At  this  conversation  the  plaintiffs 
were  not  present  and  the  defendant  subsequently,  but 
at  the  same  interview,  executed  the  deed  in  the  ordi- 
naiy  way,  and  without  saying  any  thing  at  the  time  of 
the  execution.     The  deed  was  delivered  to  Bumellf  one 
of  the  creditors,  who  was  to  get  it  executed  by  the 
other  parties.     Abbott  C.  J.,  at  the  trial,  thought  that 
the  condition  previously  expressed,  although  not  intro- 
duced into  the  act  of  delivery,  was  sufficient  to  make 
this  a  delivery  of  the  deed,  as  an  escrow;  and  as  it 
appeared   that  the  condition   had   not  been  complied 
with,  he  held  that  the  plaintiffs  were  not  entitled   to 
recover,  and  directed  a  nonsuit. 

Vol.  IV.  H  h  Martyat, 


Baku. 
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1821.  Mmrj/aii  on  a  former  day,  moved  to  set  aside  the  nofi- 

,  suit     This  is  a  delivery  by  the  defendant,  as  his  deed, 

JOHVSOX  *'        '' 

ogahist  and  not  as  an  escrow.  In  SkepparcTs  Tuuchstone^  p.  5G., 
the  delivery  of  a  deed  as  an  escrow  is  said  to  be  ^^  where 
one  doth  make  and  seal  a  deed,  and  deliver  it  unto  a 
stranger,  until  certain  conditions  be  performed,  and  thed 
to  be  delivered  to  the  party."  But  he  adds  two  cautions : 
"  First,  that  the  words  used  in  the  delivery  be  apt  and 
proper ;  second,  that  it  be  delivered  to  a  stranger,  and 
one  who  is  no  party  to  it."  Here  neither  of  these  re- 
quisites have  been  complied  with ;  for  the  deed  has  been 
delivered  without  apt  and  proper  words  at  the  time  of 
delivery,  and  the  delivery  was  not  to  a  stranger,  but  to 
a  party  to  the  deed.  In  Com.  Dig.^  tit.  FaiL^  A.  3.,  it  is 
laid  down,  that  if  it  be  delivered,  as  his  deed,  to  a 
stranger,  to  be  delivered  to  the  party  on  performance  of 
a  condition,  it  shall  be  his  deed  presently ;  and  if  the 
party  obtains  it,  he  may  sue  before  the  condition  per- 
formed. That  is,  therefore^  an  express  authority  in 
point. 

Cur»  a^.  vuU. 

Per  Curiam.  We  are  of  opinion,  in  this  case,  that 
there  must  be  n6  rule  granted.  The  conversation  which, 
according  to  the  evidence  of  Symes,  took  place  imroedi* 
ately  previous  to  the  execution  of  this  deed,  must  be 
taken  as  part  of  the  whole  transaction ;  and  if  so,  the 
subsequent  delivery  of  the  deed  by  the  defendant  waa 
conditional,  and  not  absolute  on  his  part ;  and  then  the 
defendant  will  be  entitled  to  our  judgment.  The  pas- 
sage cited  from  Comyns^  Digest  is  not  correct.  The 
authority  quoted  for  the  law  there   laid  down  is  De^ 

goiy 


Baksa. 
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gory  and  Bx)£%  case  (a),   where   it  is  undoubtedly  so        1821« 

stated  in  the  course  of  the  arsruoient  by  three  Judges,        — — 

"  ^  JouKwom 

against  the  opinion  of  the  fourth.  But  it  does  not  ap-  o^ai/ui 
pear  in  Leonard  to  have  been  finally  decided ;  and  upon 
looking  to  the  report  of  the  same  tease,  in  Moore^  300.^ 
it  will  be  found,  that,  ultimately,  the  case  was  decided 
the  other  way.  That  case  is,  therefore,  an  authority 
against  the  present  application. 

Rule  refused. 

(a)  I  L§on.  153. 


KucKEiN  against  Wilson.  2^**??; 


Majf  15tfa. 


1" ROVER  for   800  quarters  of  oats.     Plea,  general  ^^^'a^Jin^  "*' 
issue.      At  the   trial  at  the   last  assizes  for  the  **«®n  consiKned 

by  a  merchant 

county  of  York  before  Bayley  J.,  it  appeared  that  the  abioad.  to  be 

.  w^d  by  J  S, 

plaintiff,  a  Prussian  merchant,  in  August^    1818,  con-  whowasamcr- 
signed  to  Sellers  and  Co.   of  Hull^  as   his  factors,  a  factor,  he 
quantity  of  oats  for  sale.     The  oats  arrived  in  Septem-  5,e  hand»*of  "* 
ber,  1818.     In  December,  1818,  Sellers  and  Co.,  who  torlw^urity 
were  merchants  ns  well  as  factors,  havini;  accepted  bills  fo^jdvancw 

"  '  made  by  him ; 

on  account  of  the  oats,  which  bills  were  afterwards  paid,  but  the  oats 

were  not  to  be 

applied  to  the  defendant   for  an  advance,   and  being  sold  without 

the  consent  of 

pressed  for  money,  placed  the  oats  which   were  then  j.  s.    They 
lying  in  the  warehouses  of  Wilson  and  Co.  in  his  hands  ^.*s  possession, 
for  sale  as  a  security  for  the  loan  of  840/.  with  interest.  J^^  foTnine 

monthsy  when 
they  were  transferred  to  ^.  by  a  siile  at  the  market  price.  No  money  actually  passed,  nor 
wt  re  any  account  sales  rendered ;  but  the  amount  of  the  price  was  allowed  in  account 
between  J.  S.  and  A.,  leaving  a  balance  in  favour  of  the  latter  :  Held,  that  this  was  in 
subsUnce  a  pledge,  and  not  a  sale  by  the  factor ;  and  that  no  property  passed  to  A.,  although 
the  jury  had  found  it  to  be  a  bon&  fide  transaction. 

H  h  2  The 


WlLfiOK. 
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1821.       The  defendant  was,  however,  not  at  liberty  to  sell  the 
„  oats  without  their  assent.     The  oats  havinir  remained 

KucKifir  " 

ngrwiK  in  the  defendant's  hands  unsold  till  the  August  following, 
he  agreed  with  Sellers  and  Co.  to  become  the  purchaser 
of  them  at  the  market  price,  and  accordingly  a  settle- 
ment of  the  account  between  them  took  place  upon  that 
footing,  and  Sellers  and  Co.  upon  that  account  still  re- 
mained indebted  to  defendant  about  SOO/.  The  learned 
Judge  left  two  questions  to  the  jury;  1st,  whether  the 
transaction  in  Augusty  1819,  was  bona  fide,  which  the 
jury  found  in  the  affirmative;  and,  2dly,  whether  iu 
Augu^,  1819,  considering  the  circumstances  under  which 
Sellers  and  Co.  were  placed,  they  could  properly,  and 
in  the  honest  discharge  of  their  duty  as  agents,  sell  the 
oats  to  the  defendant,  knowing  that  by  such  sale  no 
money  would  be  produced  which  could  be  applied  to 
the  use  of  the  plaintiff.  The  jury  found  a  verdict  for 
the  plaintiff,  damages  622L 

Scarletlf  on  a  former  day,  by  leave  of  the  learned  Judge, 
moved  to  enter  a  nonsuit ;  and  he  contended,  that  the  jury 
having  found  the  first  point  (viz.  that  the  sale  was  bond 
fide)  in  favour  of  the  defendant,  he  was  entitled  to  judg- 
ment. For  although  it  is  clear  that  a  factor  cannot 
pledge,  yet  the  subsequent  sale  in  this  case  takes  it  out 
of  lliat  general  rule.  As  to  the  sale  being  to  a  creditor 
of  the  factor,  he  referred  to  George  v.  Clagett  (a),  and  the 
other  cases  on  that  subject,  as  shewing  that  a  party  buying 
goods  of  a  factor  bona  fide,  and  without  knowledge  of 
the  principal,  is  entitled  to  set  off  against  them  a  pre- 
vious debt  due  from  the  factor,  and  contended,  that  if 

(a)  7  r.  U.  359. 
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the  rule  laid  down  by  the  learned  Judge  be  correct,  it  1821. 

would  virtually  over-rule  those  decisions.  „ 

CtiT.  adv.  wit.  against 


AVlLSOK. 


The  judgment  of  the   Court  was  on  this  day  de^ 
livered  by 

Abbott  C.  J.      According   to   the  learned   Judge's 
notes   of  this  trial,    it   appears   that  Sellers   and  Co, 
residing  in    Yorkskirej  received  in  August^  1818,  from 
the  plaintiff,  a  foreigner,  a  cargo  of  oats  to  be  sold  by 
them  as  his  factors,  and  for  his  account.     On  the  28tk 
oi  September<y  1818,  the  whole  quantity,  viz.  745  quarters^ 
was   placed  by  Sellers  and    Co.   in   the  warehouse  of 
Wilson   and   Co.,   who   were   warehousemen   at  HtdU 
WHsofiy  the   defendant,  who  was  at  the  head  of  that 
firm,  was  also  a  corn-factor.     On  the  30th  September^ 
1818,  Wilson   and  Co.  received  from  filers  and  Co. 
an  order  to  deliver  10  quarters  of  these  oats  to  a  per- 
son of  the  name  of  Clarke^  and  on  the  18th  Decern^ 
ber  they  received   an   order  to   deliver  the  whole  re- 
maining quantity  to  JVilsoji^  the  defendant,  or  order, 
and  place  them  to  his  account.     On  the  22d  Decenibery 
1818,  this  quantity  was  accordingly  transferred,  in  pur- 
suance of  the   latter  order.     On  the  20th  December^ 
two  days  previously  to  this  transfer,   Wilson  had  ad- 
vanced  840/.  to   Sellers    and  Co.    on   the  security  of 
these   oats,    then    lying   at  the  warehouse  of   Wilson 
and   Co.,   of  which   he  expected    to    have   the   sale, 
accounting  to  Sellers  and  Co.  for  the  proceeds,  and 
paying  or  receiving  the  difference  between  the  proceeds 
and  the  sum  advanced,  as  the  case  might  be.     Upon 
this  state  of  facts,  it  is  evident  that  Wilson  originally 

Hh  3  took 
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1821.  took  the  cats  as  a  pledge  from  Sellers  and  Co.,  who  had 
authority  to  sell,  but  not  to  pledge.     In  the  month  of 

agahui  Septembetf  in  the  following  year,  the  oats  were  de- 
livered  by  Wilson  and  Co.,  to  different  persons,  by 
the  orders  of  Wils&u.  If  the  proof  had  stopped  there, 
it  would  be  manifest  that  Wilson  having  taken  the 
plaintiff's  gopds  in  pledge  from  persons  who  had  no 
authority  to  pledge  them,  and  having  afterwards  trans- 
ferred and  delivered  them  to  others,  would  be  answer* 
able  for  their  value  to  the  plaintiff  in  an  action  of 
trover.  It  is  to  be  seen,  therefore,  whether  the  rights 
of  the  parties  were  varied  by  any  thing  that  occurred 
between  the  original  pledge  to  Wilson  in  December,  1818, 
and  his  transfer  or  delivery  of  the  goods  in  September 
following.  Now  the  substance  of  the  intervening  trans- 
actions is  this :  Wilson  repeatedly  applied  to  Sellers 
and  Co.  for  permission  to  sell  the  oacs,  and  was  refused. 
The  market  continually  cTeclined.  Sellers  and  Co.  dis- 
solved their  partnership.  Sellers  afterwards  authorised 
one  Take,  a  broker,  to  dispose  of  the  oats ;  and  in  August, 
1819,  Tuke,  thus  authorised,  agreed  with  Wilson,  that 
he,  Wilson,  should  himself  become  the  purchaser  at  a 
certain  rate,  being  the  then  market  price.  At  this  time 
Sellers  was  in  difficulties,  and  soon  afterwards  became  a 
bankrupt,  being  at  that  time  considerably  indebted  to 
the  plaintiff.  Tute,  who  was  a  broker,  did  not  enter 
this  transaction  in  his  broker's  book,  nor  render  any 
account  sales ;  and  being  examined  at  the  trial,  he  said 
that  he  did  not  consider  this  as  a  very  regular  trans- 
action, and  that  he  did  not  understand  himself  exactly 
as  acting  as  a  broker  in  the  transaction.  Upon  tbi« 
evidence  there  appears  to  be  none  of  the  ordinary 
chari^^teristics  of  a  mercantile  sale,  the  price  not  being 

actually 


Wiuoy* 
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actually  paid  by  Wilson^  and  it  being  manifest  that        1821. 
there  was  no  intention  that  it  should  be  paid.     The       — — • 

,  .  ,  KocKinr 

intervening  transactions  amount  to  nothing  more  than  agaimt 
an  agreement,  that  the  pawnee  should  take  the  pledge 
to  himself  at  a  fixed  sum,  to  be  set  against  the  money 
that  he  had  advanced  upon  the  security  of  the  pledge. 
Such  an  agreement  does  not  in  our  opinion  alter  the 
nature  of  the  original  transaction,  which  was  clearly  a 
pledge ;  and  the  case  may  and  ought  to  be  decided  in 
favour  of  the  plaintiff  upon  the  general  principle  which 
does  not  allow  a  factor  to  pledge,  without  contnkvening 
either  the  case  of  George  v.  Clagett{a\  cited  at  the 
bar,  or,  so  far  as  I  have  been  able  to  discover,  all  or  any 
one  of  the  unquoted  cases  or  authorities  which  we  were 
60  earnestly  cautioned  not  to  over-rule.  This  rule  must 
therefore  be  refused. 

Rule  refused. 

(«)  7  T.  Jl.  559. 


The  King  asainst  The  Inhabitants  of  the  Parish  wtdnada;,. 

May  16th. 

of  St.  Benedict,  in  the  Town  and  County  of 
Cambridge. 


PRESENTMENT,  in  the  usual  form,  by  a  magis-  Where  a  road 
1         1  i*     J      A       r  ^  •  •  ^""^  set  out  by 

trate  against  the  detendants,  tor  not  repairing  a  commissioners 
highway.     Plea,   not  guilty.      The    case  vas  tried  at  Mi/and^ain 
the  Cambridge  Lent  assizes,   1320,  before  Graham  B.,  P'.^^y'ih^/.ct 

tu  use  It,  but  in 
fact  it  had  been  used  by  the  public  for  many  years,  it  was  held  that  this  was  not  sufficient 
evidence  of  a  dedication  to  the  public ;  and  tliat  if  it  was,  there  being  no  evidence  that  the 
parish  had  acquiesced  in  that  dedication,  it  was  not  a  public  road  which  the  parish  were 
bound  to  repair. 

U  b  ♦  when 
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182  L        when  a  verdict  was  found  for  the  crown,  subject  to  the 

-.    ^  opinion  of  this  Court  on  the  following  case.    The  road, 

against       which  was  proved  to  be  out  of  repair,  was  situate  in  the 

The  Inhabit-  *         ^  .   . 

anu  of       defendants*  parish,  and  was  originally  made  under  the 
St*  BsifKoicY. 

provisions  of  a  local  act  passed  in  the  41  G.  3.  By  a 
clause  in  that  act  the  conunissioners  were  directed  to  set 
out  two  specific  private  roads,  therein  particularly  de- 
.  scribed,  which,  when  set  out,  were  to  be  used  by  such 
persons  only  as  were  entitled  to  use  an  old  occupation- 
road,  running  in  the  same  direction  with  the  latter  of  the 
two  roads.  The  commissioners  acting  in  execution  of 
this  power,  by  their  award,  dated  June  27,  1803,  set  out 
the  road  presented  as  one  of  these  two  roads.  From 
the  date  of  the  award,  however,  until  the  finding  of  the 
presentment,  the  road  had  been  used  by  the  public  with- 
out interruption  as  a  carriage-way.  The  question  was, 
whether  under  these  circumstances  this  was  a  public 
road,  which  the  parish  was  bound  to  repair. 

Bameaoallf  for  the  crown.  This  is  a  public  road, 
and,  consequently,  the  parish  are  bound  to  repair  it.  It 
is  clearly  established,  that  a  public  right  may  be  ac- 
quired by  the  user  of  that  which  was  originally  a  private 
road.  The  Trustees  of  the  Bugby  Charity  v.  Merewe^ 
titer,  (a)  The  same  rule  applies  to  bridges.  In  The 
King  v.  The  West  Riding  of  Yorkshire  (fi)  it  wos  held 
that  if  a  bridge  be  of  public  utility',  and  used  by  the 
public,  the  public  must  repair  it,  though  built  by  an 
individual,  and  the  use  of  it  by  the  public  was  consi- 
dered evidence  that  it  was  of  public  utility.     In  Bex  v. 

(a)  1 1  Eatt,  375.  (b)  2  East,  342. 

Lloyd 
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lioydic)  it  was  heldi  that  a  road  originally  made  for         1821. 
private  convenience,  but  which  had  been  open  to  the      _^ 
public  for  several  years,  without  any  person  who  passed        t^&unu 

Tlie  Inhabit* 

through  it  meeting  with  interruption,  was  to  be  con«  ants  of 
sidered  as  dedicated  to  the  public,  and  that  it  became  a 
highway,  to  obstruct  which  was  an  indictable  offence. 
These  are  authorities  to  shew,  that  where  a  road  is  ori- 
ginally made  as  a  private  road,  even  for  the  benefit  of 
an  individual,  yet  if  it  be  permitted  to  the  public  to  use 
it  for  a  certain  time,  it  is  to  be  presumed  that  Che  owner 
thereby  meant  to  dedicate  it  to  the  public,  and  it  then 
becomes  a  public  road.  There  is  no  distinction  in  point 
of  principle  between  this  case  and  the  cases  cited ;  for  the 
clause  in  the  act  of  parliament  which  directs  that  the  new 
road  should  be  used  by  such  persons  only  as  were  en- 
titled to  use  the  old  road  is  no  more  than  a  legislative 
declaration,  which  is  implied  by  the  common  law  in  the 
case  of  every  private  road,  that  none  but  those  having 
a  right  shall  use  it.  It  is  clear  that  the  old  road  might 
by  user  have  become  a  public  road,  and  the  parish 
would  then  have  become  bound  to  repair  it ;  and  if  so, 
there  cannot  be  any  reason  why  the  new  road,  substi- 
tuted for  it  by  this  act  of  parliament,  should  not  also 
become  a  public  road,  by  the  same  means. 

Robinson^  contra,  was  stopped  by  the  Court. 

Abbott  C.  J.  I  am  of  opinion  that  this  was  not  a 
public  road,  and  that  the  parish  are  not  bound  to  repair 
it.  It  was  in  this  case,  as  appears  from  the  clause  in  the 
local  act,  compulsory  on  the  owner  of  the  soil  to  permit 

(a)  1  Camjtb.  2G0, 

a  qua- 
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189L       8  qaalified  passage,  viz.  to  all  persons  entitled  to  use  the 

""""~       old  occupation-road.     That  circumstance  distinguishes 
^«Kiiio  '  ,.  ,     . 

agahut       this  from  the  cases  cited.     If  this  be  a  public  road,  it 

anu  of       would  follow  that  wherever,  under  an  inclosure  act,  an 
mmcT.  Qccupation-road  was  set  out,  and  it  happened  to  be  con- 
venient for  passage^  it  would  become,   almost  imme« 
diately,  a  public  road,  and  the  burden  of  repairing  it 
would  be  thrown  on  the  parish. 

Baylby  J.  I  am  of  the  same  opinion.  I  do  not 
accede  to  the  docrine,  that  because  there  is  a  dedication 
of  the  road  by  the  owner  of  the  soil,  and  the  public  use 
it,  that  the  parish  is  therefore  bound  to  repair.  I  think 
there  ought  to  be,  in  addition  to  that,  evidence  of  an 
acquiescence  by  the  parish  in  that  dedication.  In  the 
case  of  bridges,  there  always  is  what  is  to  be  considered 
as  an  acquiescence  by  the  county.  The  county  is  not 
liable  except  for  bridges  made  in  highways;  the  making 
of  the  bridge,  and  thereby  obstructing  the  road  while 
the  bridge  is  making,  may  be  treated  as  a  nuisance,  and 
the  county  may,  if  it  think  fit,  stop  its  progress  by  in- 
dictment, and  the  forbearing  to  prosecute  in  that  way 
is  an  acquiescence  by  the  county  in  the  building  of  the 
bridge.  But  in  the  case  of  a  parish,  they  have  no 
power  to  prevent  the  opening  of  a  road,  or  to  obstruct 
the  public  use  of  it.  It  would  be  most  unjust  if,  by  the 
public  use  of  what  was  at  first  a  private  road,  the  bur- 
den of  repairing  it  could  be  removed  from  the  persons 
to  whom  the  use  of  it  was  at  first  confined,  and  cast 
upon  the  parish.  Admitting,  therefore,  that  in  this  case 
there  was  a  dedication  to  the  public,  (which,  I  think, 
does  not  suflSciently  appear,)  and  that  the  road  was 
found  to  be  a  public  benefit,  (which  I  am  not  sure  is  the 
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case,)  I  think  that  in  consequence  of  the  want  of  some  1821  • 
act  of  acquiescence  or  adoption  by  the  parish,  they  are  """*■ 
not  liable  to  the  repair  of  this  road.  agaim$ 

The  Inhabit- 
ants of 

HoifEOTD  an4  Best,  Justices,  concurred.  St.  Bivxsict. 

Judgment  for  the  defendants. 


Turner  against  Leech.  •'^'*%» , 

'^  May  18th. 

A  SSUMPSIT  by  plaintiff,  as  indorsee,  against  the  Theindonerof 

defendant,  as  a  prior  indorser  of  a  bill  of  exchange  d^l^^J^i-ii 
for  50/.,    payabte  three  months  after  date.     Plea,  ge-  J^o^*^^ 
neral  issue.  The  cause  was  tried  at  the  Guildhall  sittings  "^^^^  *  »"*»«- 

°     quent  indorser 

after  i/t/ary  term,  1818,  before  Lord  £//^iorot/^A  C.J.,  had  made  bis 

own  bj  laches, 

when  the  jury  found  a  verdict  for  the  plaintiff,  subject  paid  the  bill, 
to  the  opinion  of  this  Court,  upon  the  following  case,  ly  gave  notice 
The  defendant  was  the  eighth   and  the  plaintiff  the  Sie  defe^Uiir 
eleventh  indorser  of  the  bill  of  exchange,  which  was  in-  hcI^ thatSe' 
dorsed  by  him  to  BentielL  and  by  him  to  Fletcher,  and  P|;^«iff«mld 

•^  ^  J  »  not  recorer  the 

by  him  to  Hordem  and  C!o.,  bankers  at  Wolverhampton^  amount,  al- 
who  transmitted  the  same  to  their  London  correspond-  pored  that  the 

defendant,  in 

ents,  Messrs.  Sansom  and  Ck).,  who  were  the  holders  case  succeasiTe 
when  the  bill  became  due.    The  bill  was  duly  presented  been  g^venby 
for  payment  on  Saturday  the  ^OiYi  August^  1817,  and  ©nUieSu^ 
dishonoured.     On  Monday,   the    1st  September^    1817,  J^f^^„^^ 
Sansom  and  Co.  wrote  to  Hordem  and  Co.,  at  Wolver^  ^  dishonour  at 

an  earlier  pe- 

hampton,  duly  informing  them  of  such  dishonour,  which  ^^ 
letter  was  received  by  them  on  Tuesday,  the  2d  Sep- 
tember.  Notice  of  the  dishonour  was,  on  the  2d  Sep^ 
tember,  given  to  Fletche)\  and  on  Wednesday,  the  Sd 
September,  a  letter,  giving  information  of  such  disho- 
nour, was  seqt  by  the  post  by  Fletcher  to  Bennett^  at 

Stockport^ 


Luck, 
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182],  Stockport^  where  he  resided,  and  which  letter  was  de« 
livered  there  at  his  shop,  on  Tliursday^  the  4  th  Septem- 

ofomst  ber.  This  letter  was  not  opened,  and  no  notice  was 
given  to  the  plaintiff  or  any  other  party,  before  Monday^ 
the  dth  September.  On  the  8th  September^  the  plaintiff 
first  received  notice  of  the  dishonour,  and  immediately 
paid  the  amount  of  the  bill  td  Bennett.  John  Davtes, 
the  tenth  indorser,  Washington  and  Horner^  the  ninth 
indorsers,  and  the  defendant,  the  eighth  indorser:  all 
resided  at  Stockport.  It  was  admitted,  in  addition,  that 
the  defendant  had  notice  of  the  dishonour  either  on  the 
8th  or  Dth  September^  1817. 

Chith/y  for  the  plaintiff.  In  this  case  the  defendant 
received  notice  of  dishonour  on  the  9th  September  at  the 
latest ;  and  if  notice  had  been  given  to  each  successive 
indorser  in  the  regular  course,  he  would  not  have  re« 
ceived  it  at  an  earlier  period.  Then  he  has  received  no 
injury  by  the  neglect.  Suppose  the  holder  gives  notice  on 
the  same  day  to  six  successive  indorsers,  and  the  seventh 
indorser  receives  notice  of  it  six  days  afterwards,  surely 
he  ought  not  to  be  allowed  to  defend  himself,  on  the 
ground  of  laches,  when  in  the  regular  course  he  could 
not  have  received  notice  sooner,  ^ 

J.  Williamsy  contra,  stopped  by  the  Court. 

Abboit  C.  J.  In  this  case  the  plaintiff,  who  ought 
td  have  received  notice  of  the  dishonour  of  the  bill  of 
exchange  from  Bennett^  on  the  5th  Septeinbcr^  did  not, 
in  fact,  receive  notice  till  the  8th ;  and,  therefore,  he 
was  clearly  discharged  by  the  laches  of  the  holder. 
Then  can  he,  by  paying  the  bill,  place  the  prior  in- 
dorsers 
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dorsers  in  a  worse  situation  than  that  in  which  they       1821. 
would  otherwise  have  been  ?   I  think  he  cannot  do  so ;       _, 

TORNKR 

and  that  in  paying  this  bill  he  has  paid  it  in  his  own       "^^^^^ 
wronnr,  and  cannot  be  allowed  to  recover  upon  it  against 
the  defendant. 

Judgment  for  the  defendant 


Lkxcu. 


The  Company  of  Proprietors  of  the  Monmouth-  -Fvwaj^. 
SHIRE  Canal  Navigation  against  Kendall  and 
Others. 


'^[''HE  declaration  alleged  that  the  defendants  were  in-  Anactofpir- 

JL  ...  t  liiuncnt  pro* 

debted   to  the  plaintiff  for  divers   rates^  toUs^  and  vided  that  the 
duties,  for  the  tonnage  of  certain  goods  of  the  defend-  paiiysbonldnot 
ants,  conveyed  along  a  certain  canal  of  the  plaintifis,  ^^  orwter  rate' 
and  also  for  the  use  of  the  plaintiffs'  canal,  railways,  2J  dldT^the* 
and  roads.     The  declaration  likewise  contained  a  count  **™«  ^"Vt  *>• 

taken  bj  the  JB» 

on  a   quantum    meruit,  with  the  usual  money  counts.  Canal  Com- 

,         P»ny ;  *nd  the 

The  defendants  pleaded  the  general  issue,  and  paid  into  latter,  bj  a  re- 

1  !*«-»»       mi  1  •    t  solution  at* 

court  the  sum  ot  318/.     Ine  cause  came  on  to  be  tried  general  aason. 
at  the  Monmoidk  Lent  assizes,  1819,  before  Richardson  their  wmimon' 
J.,  when  the  jury  found  a  verdict  for  tlie  plaintiffs,  da-  thei^tolU: 
mages  206/.  35.,  subject  to  the  opinion  of  the  Court  on  ^Tca^^Com- 

the  followinc:  case.  pany  could  not 

°  question  colla« 

By  statute  32  G.  3.  c.  102.,  the    company  of  pro-  teraily  Uw  va^ 

,   -^  .       .  lidityofsuch 

prietors  of  the  Monmouth  Canal  Navigation  were  esta-  resolution,  but 

were  bound 
by  it. 
The  B,  Cintl  Company's  act  directed  that  no  reduction  of  the  tolls  should  take  place, 
unless  assented  to  by  two-thirds  of  the  proprietors  ;  but  allowed  them  to  vote  by  proxy,  a 
form  for  which  instrument  was  given  by  the  act.     Quaere^  whether  such  instrument  requires 
to  be  stamped? 

blishcd 
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1821.       blished  with  power  to  make  and  maintain  a  canal  from 
r^^^^jf,     Pontneaynyddj  in  the  parish  of  Trevithin^  into  the  river 

(wa>m""  ^^*'  ^*  ^^  ^^"  ^^  Newporty  which  canal  was  ac- 
asflinu  cordingly  completed.  By  statute  33  G.  3.  c.  96.,  the 
company  of  proprietors  of  the  Brecknock  Canal  Navi- 
gation were  established  with  the  power  to  make  a  canal 
from  the  town  of  Brecon^  to  communicate  with  the  be- 
fore-mentioned Monmouthshire  canal  near  Pontymoile^ 
and  to  make  railways  as  therein  mentioned.  By  this 
act  it  was  provided,  that  the  said  company  of  pro- 
prietors of  the  Monmouthshire  Canal  2<favigation  should 
pay  to  the  company  of  proprietors  of  the  Brecknock 
Canal  Navigation  the  sum  of  3000/.,  upon  the  25th 
day  of  Marchf  1 794 ;  and  that  in  default  of  payment 
the  same  might  be  sued  for  and  recovered  by  action 
of  debt  or  on  the  case,  in  any  court  of  law ;  and  that 
the  company  of  proprietors  of  the  Monmouthshire  Ca- 
nal  Navigation  should  not  take  or  demand  for  any 
coals,  goods,  merchandises,  or  other  things,  which 
should  pass  or  be  navigated  in  boats  or  other  vessels, 
upon  the  said  Monmouthshire  canal,  to  and  from  the 
said  Brecknock  canal,  and  passing  thereon  for  two 
miles  or  upwards,  any  higher  or  greater  rate  of  ton- 
nage than  should,  for  the  time  being,  be  taken  by 
the  company  of  proprietors  of  the  Brecknock  Canal 
Navigation,  for  any  coals,  goods,  merchandise,  or  other 
things,  passing  or  to  be  navigated  on  the  Brecknock 
canal.  The  general  assemblies  of  the  proprietors  of 
the  Brecknock  canal  were  directed  to  be  held  twice 
in  every  year,  in  April  and  October^  for  the  purpose 
of  choosing  a  committee;  and  it  was  provided  that 
a    special  assembly  might  at  any   time  be  called  by 

five 
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five  of  the  committee,  or  ten  proprietors,  on  causing        1821* 

notice  thereof  to   be   given  in  some  newspaper  pub- 

lished  or  circulated  in  the  several  counties  of  Breck^     vouTHSHifts 

Canal  CompAO  J 

nock  and  Monmouth^  or  in  such  other  manner  as  ^giamu 
the  said  company  of  proprietors  should,  at  any  ge- 
neral assembly,  direct  or  appoint,  declaring  in  such 
notice  the  place  where  and  the  time  when  such  spe- 
cial assembly  should  be  held,  the  place  to  be  within 
such  of  the  said  counties  of  Brecknock  and  Monmouth 
respectively,  where  the  cause  of  such  meeting,  if  within 
either  of  the  said  counties  only,  should  arise,  and  the 
time  not  to  be  less  than  fourteen  days  after  such  notice 
given ;  and  also  specifying  in  such  notice  the  reason  for 
and  intention  of  holding  the  same.  It  was  further  pro- 
vided, that  the  tolls  on  the  Brecknock  canal  should  bd 
fixed  nt  a  general  assembly  of  proprietors ;  and  that  it 
should  be  lawful  for  them,  from  time  to  time,  at  any 
general  or  special  assembly  to  be  held  for  that  purpose^ 
of  which  thr^e  calendar  months'  notice  at  the  least 
should  be  given  in  the  manner  thereinbefore  mentioned, 
to  lower  or  reduce  such  of  the  said  rates  and  tolls  to 
be  fixed  as  aforesaid,  as  the  said  company  of  proprietors 
should  think  proper ;  and  afterwards,  from  time  to  time, 
at  any  general  or  special  assembly,  of  which  the  like 
notice  should  be  given,  to  advance  and  raise  all  or  any 
of  the  said  rates  or  tolls  so  lowered  or  reduced ;  pro- 
vided always,  that  the  said  rates  and  tolls  so  to  be  ad- 
vanced or  raised  as  aforesaid  should  not  in  any  case 
exceed  the  respective  rates  and  tolls  thereinbefore  au- 
thorised to  be  taken,  and  that  no  reduction  of  the  said 
rates  or  tolls  should  be  made  without  the  consent  of  so 
many  of  the  said  proprietors  as  should  be  possessed  of 
at  least  two-thirds  of  the  whole  number  of  shares  in  the 

said, 
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1821.       said  undertaking:  it  also  provided,  that  the  proprietors 

-^    _      at  the  general  or  special  assemblies  might  vote  by  proxy. 

MooTH8H»i     The  proxy  was  directed  to  be  as  follows :  «  I  ^.  A, 

CaosI  Company  " 

againu  one  of  the  proprietors  of  the  Brecknock  Canal  NavN 
gation,  do  hereby  nominate  and  appoint  G.  H.  to  be 
my  proxy  in  my  name,  and,  in  my  absence,  to  vote 
and  give  my  assent  to  or  dissent  from  any  business, 
matter,  or  thing  relating  to  the  said  navigation  and 
undertaking,  which  shall  be  mentioned  or  proposed 
at  a  meeting  of  the  proprietors  of  the  said  navigation, 
or  any  of  them,  in  such  manner  as  the  said  6.  H»  shall 
think  proper,  according  to  his  opinion  and  judgment, 
for  the  benefit  of  the  said  navigation  and  undertaking, 
or  any  thing  appertaining  thereto.  In  witness  whereof, 
&c"  The  plaintiffs  paid  to  the  Brecknock  canal  com- 
pany the  said  sum  of  3000/.,  on  the  25th  March^  1 794« 
The  following  notice  was  published  in  the  Cambrian 
newspaper  on  the  1st  February^  1817,  this  being  the 
earliest  day  of  its  being  published  in  any  newspaper : 
**  Brecknock  Canal  Navigation :  We,  the  undersigned, 
being  proprietors  of  four  or  more  shares  in  the  said 
navigation,  do  hereby  give  notice,  that  at  the  general 
assembly  to  be  held  in  the  town  of  Brecknock,  on  the 
last  Thursday  in  the  month  of  April  next,  we  intend 
to  bring  forward  a  motion  and  pass  a  resolution  to 
reduce  the  several  tonnages  on  the  canal  and  railways 
of  the  company,  on  coal,  lime,  lime-stone,  iron,  and 
iron-stone,  and  on  articles  carried  along  the  canal 
for  the  purpose  of  mahufacture,  and  the  manufac- 
tured produce  of  which  is  afterwards  carried  back  along 
the  canal."  On  the  24th  Aprils  1817,  a  general 
assembly  of  the  proprietors  of  xho  Brecknock  canal 
company  was  held.  At  this  meeting  the  motion  con- 
tained 


XmAu. 
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tained  in  the  forcing  notice  was  brought  forward,  and        J  82h 
a  great  number  of  proxies  were  produced,  in  the  form      _. 
prescribed  by  the  act,  but  without  any  stamp;  and  if    xouTBuritt 
these  proxies  were  valid,  the  proprietors  of  more  than      ^gatnu^ 

wo-thirds  of  the  whole  number  of  shares  in  the  Breck^ 
nock  company  attended  in  person,  or  were  lawfuQy  re* 
presented,  and  gave  their  consent  to  the  order  hereinafter 
mentioned,  for  reducing  the  tolls  on  the  Brecknock 
canal  from  3^  -  to  2^  per  ton  per  mile.  The  order 
agreed  to  at  the  said  meeting  was  as  follows :  *^  It  iq> 
pearing  to  this  meeting,  that,  by  the  reduction  of  the 
tolls  and  tonnages  on  iron  carried  along  this  canal, 
and  the  railway  thereto  belonging,  great  advantage  is 
expected  to  accrue  to  the  company  of  proprietors; 
Resolved  unanimously,  that  such  tolls  and  tonnages  ou 
iron  be  reduced  from  td.  per  ton  per  mile  to  2(f.  per 
ton  per  mile,  and  that  such  reducticm  commence  from 
the  29th  day  of  March  last ;  any  order  or  regulation  to 
the  contrary  notwithstanding/'  The  seal  of  the  Break* 
nock  canal  company  was  aflEixed  to  this  order.  From 
the  completion  of  the  Brecknock  canal  to  the  making 
of  the  order,  the  full  tonnage  of  Sd*  per  ton  on 
iron  was  uniformly  taken  by  the  company  of  pro* 
prietors  of  that  canal.  .  Sincethe  making  of  the  order, 
the  toll,  in  point  of  &ci,  taken  on  the  Brecknock 
canal,  had  been  only  2(f.  per  ton  per  mile.  The 
question  for  the  opinion  of  the  Court  was,  whether 
the  plaintifis  had  a  right  to  be  paid  for  the  defendants^ 
iron  carried  along  their  canal,  at  the  rate  of  Sd.  or  2d. 

Campbell  for  the  plaindffi.  This  question  depends 
on  the  construction  which  the  Court  will  give  to  the 
clause  by  which  the  plaintifis  are  precluded  from  taking 

Vol.  IV.  '  I  i  any 
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1881.       waj  higher  toll  than  that  taken  by  the  Brecknock  coin- 

t^Tm"  -     P*^y*    "^"^^  ^^^  mean  the  toll  legally  taken  by  them^ 

»?2S^W    and  not  the  toll  actually  taken.    Unless  that  be  so,  it 

sffi*^  would  follow  that)  upon  an  increase,  even  without  au- 
thority by  the  Brecknock  company,  the  plaintiffs  would 
legally  be  entitled  to  an  increased  tolL  The  advanti^ 
or  disadvtotiige  must  be  recipi^ocal.  It  is  admitted, 
that  the  plaintifis  can  only  take  Such  toll  as  the  Breck^- 
fU)ck  company  legally  take.  Now  the  toll  legally  taken 
by  the  latter,  previously  to  April  1817,  was  StL  Thai 
wlB  it  legally  low^rkl  on  that  occasion  ?  In  order  to 
establish  that,  it  miist,  according  to  the  act  of  parliament, 
be  shewn  that  the  alteration  tras  consented  to  by  two- 
thirds  of  the  proprietors.  And  if  the  proxies  were  not 
admissible^  such  cddisent  wai^  riot  given.  Now  a  pro:!^ 
was  hot  admissible  without  a  stamp.  By  55  G.  S. 
€•  184,  sched.  part  1st,  Ev^ry  letter  or  power  of  at- 
torney of  any  kind,  or  commission,  or  &ctory  in  the 
nature  thereof  and  ^very  deed  or  other  instrument 
of  procuration,  kte  required  to  be  stamped.  Now  this 
is  in  its  form  a  letter  of  attorney.  The  form  is,  I  ap- 
point 6.  H.  to  be  my  proxy,  and  whatever  he  dees  is 
ratified  by  the  principal.  At  all  events  it  is  an  instru- 
ment of  procuration.  The  very  word  proxy,  which  is 
an  abbreviation  of  the  word  procuracy  shews  this. 
Then  if  so,  there  are  various  statutes,  all  of  which  are 
embodied  in  55  G.  3.  c.  184*.,  which  shew  that  such 
ilMtrumentS»,  if  unsttoiped,  are  not  available  in  any 
manner  in  law  or  equity,  or  in  any  manner  whatsoever* 
The  statutes  37  G.  3.  c.  19.  s.  3.,  37  G.  3.  c,  19.  s.  9. 
dfairly  shew  this.  Here  then  the  proxies  were  not 
available  to  shew  die  Consent  of  two-thirds  of  the  pro- 
fniton  to  (he  reduction  of  the  tolls.    BesiUesi  in  this 

case 
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case  the  notice  was  insuflScient.    6y  the  act,  no  alter-       isill 
ation  in   the  tolls,  whether  at  a  general  or  special 


.»•         <     •!# 


meeting,  can  be  made,  unless  there  be  three  months'  vMouTBasfa^^. 
notice.  But  here  no  such  notice  was  given.  The  order  ^flfffmn:. 
therefore  was  on  both  grounds  a  niiOity^  and  there  has 
been  no  legal  lowering  of  the  toll  from  3^.  lo  2SL  The 
last  toll  legally  taken  on  the  Brechtoci  and  Mer^cmenty 
canal  was  3(f.,  which,  therefore^  is  the  toll  legally  to  l>e 
taken  by  the  plaintiffs*  If  so,  they  are  entitled  to  the 
judgment  of  tlie  Court 

6r.  iZ.  Cross  contra*  llie  plaintifis  might  be  entitlecf 
to  judgment,  if  they  coutd  shew  tliat  the  toll  actualljr 
taken  on  the  Brecknock  canal,  was  so  talcen  fraiiclulc^tt^ 
and  without  colour  6t  authority.  But  here  the  toll  wais 
fixed  at  a  general  assembly  oi^  the  proprietors,  and  Bf 
a  resolution  under  their  common  seal.  It  ^was  there- 
fore quite  sufficient  to  justify  the  words  of  the  act^ 
an J  besides  tlie  plaintifi^  who  are  stran^rs  to  t^'e 
transaction,  liave  no£  any  right  collaterally  Ho  q[uesti6n 
the  regularity  of  these  proceedings. 

lie  was  then  stopped  by  the  CouR' 

Abbott  C  J.  The  act  of  parliament  upon  which'  this 
question  depends,  has  provided,  that  the  company  of 
proprietors  of  the  Monmoidfishire  ^anat  shall  not  take 
any  higher  or  greater  rate  of  tonhs^  thlEin  stiall^  for  the 
time  being,'  be  ta!ken  by  the  company  of  proprietors  of 
Brecknock  tianal.  The  question  therefore  is,  whether 
the  present  plaintiffs  are  entitled  to  an^  nigtier  toll 
than  that  which,  in  fact^  has  been  taken  upon  {hd 
Brecknock  Canal;  ah^  t  am  cicfarly  of  opinion  ffiat 

I  i  2  they 
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182].       they  are  not.    I^  Indeed,  without  any  colour  of  autho- 

Jrrr        rfty,  the  rates  upon  the  Brecknock  Canal  had  been  low- 

jtouiHiHiM    ered,  Ae  case  would  have  been  very  different.     But  the 

Canal  Con^Miy  '' 

agauut  facts  here  stated  shew,  that  the  reduction  in  the  tolls  has 
been  made  by  a  resolution  passed  at  a  general  assembly^ 
and  under  the  seal  of  the  company.  I  think,  therefore, 
that  a  reduction,  by  virtue  of  such  a  resolution,  clearly 
brings  the  case  within  the  clause  of  the  act,  and  that  it 
is  quite  unnecessary  for  the  Court  to  determine  the 
question  relative  to  the  validity  of  the  proxies,  and  the 
sufficiency  of  the  notice ;  for  I  am  clearly  of  opinion, 
that  it  is  not  competent  for  the  plaintiffi  collaterally  to 
question  the  validity  of  the  resolution  passed  by  the 
proprietors  of  the  Brecknock  Canal  at  their  general 
assembly.  I  am,  therefore,  of  opinion,  that  there  must 
be  judgment  for  the  defendants. 

Batlei  J.  In  this  case  it  appears,  that  the  toll  of 
id.  is  the  one  actually  taken  upon  the  Brecknock  Canal ; 
but  it  is  argued,  that  in  this  case  it  is  competent  for  the 
plainti£6  to  shew,  that  the  Brecknock  Canal  Company 
have  not  complied  with  certain  requisites  prescribed  by 
their  act  of  parliament,  and  are^  therefore^  not  war- 
ranted in  reducing  the  toH  to  the  sum  actually  taken. 
But  it  seems  to  me,  that  the  plaintiffi  have  no  right  to 
raise  this  question ;  for  the  forms  prescribed  by  the  act 
of  parliament  were  only  intended  for  the  purpose  of 
regulating  the  interests  of  the  Brecknock  Canal  Com- 
pany, inter  se;  and  if  they  are  satisfied  with  the  reduc- 
tion of  the  tolls,  it  seems  to  me  that  the  plaintiffi  are 
not  entitled  to  raise  any  objection.  The  act  of  parlia- 
ment has  prescribed,  that  the  plaintiffs  shall  take  no 
higher  toll  than  is  taken  by  the  Brecknock  Canal  Com- 
pany; 


Kzy9Ai.ii« 
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pany ;  and  I  think,  tfaereforci  that  the  plaintiff  have  no        1821. 
claim  in  the  present  case.  -— 

*^  The  Mow- 

MOUTHSHIftS 

Canal  CompM]f 

HoLROTD  J.  In  this  case^  it  seems  to  me,  that  the  agamu 
resolution  of  the  Brecknock  Canal  Company  reducing 
their  tolls,  being  under  their  common  seal,  the  Court 
are  not  called  upon  to  decide  as  to  the  validity  of  that 
resolution.  As  long  as'  the  proprietors  of  that  canal 
choose  to  submit  to  it,  it  is  not  competent  for  the  pre- 
sent plaintiffs  to  dispute  its  validity.  I  think,  therefore, 
that  there  should  be  judgment  for  the  defendants. 

Best  J.  If  it  were  necessary  to  determine  whether 
a  proxy  required  a  stamp,  I  should  desire  time  to  con- 
sider of  that  question ;  but  it  is  not  necessary  for  the 
determination  of  the  present  case.  1  agree  with  the  rest 
of  the  Court,  that  the  regulations  in  the  act  of  parlia^ 
ment  are  solely  for  the  protection  of  the  Brecknock  Canal 
Company.  If  they  acquiesce  in  the  resolution  for  the 
reduction  of  the  tolls,  it  is  not  competent  to  the  present 
plaintiff  to  shew  that  such  resolution  was  irregularly 
passed. 

Judgment  for  the  defendants. 


Ii9 
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AKurdqy,       The  Kino  asainst  The  Inhabitants  of  St.  Mart, 

in  BuEY  St.  Edmunds. 


.  -  t .  I. 


The  determin.  TTPQN  appeal  against  an  order  of  two  justices,  by 

commiMioDen  -^    which  George  CuUifigi  Sarah f  his  wife,  and  four 

dosureiic^'M  ctifldren,  were  removed  fix)m  the  parish  of  Bougham^  in 

dbrie!  of  &%-  i^^  county  of  Suffolk,  to  the  parish  of  1^.  Hflry^   in 

rish  to  be  in  jjji^^  5^^  Edmundsy  in  the  same  county,  the  sessions 

d(»ed,  If  not  »^    .  -                                       ^                            *   ^    ^ 

coDciusiTe  of  confirmed  the  order,   subject  to   the  opinion  of  this 

the  &ct  as  to 

what  were  the  ^]!ourt,  on  t(ie  following  case«     The  pauper,  in  1 783, 


teoedenUj  to     gained  a  settlement,  by  hiring  and  service^  in  a  Jiouse 
HJ^  called  l^Udo  J^anoy  which  lay  partly  in  Bjougham  and 

par^y  in  St.  Mort/y  in  Bury.  He  had,  at  different  times 
afterwards,  in  the  course  of  SO  years  and  upwards,  and 
up  to  the  time  of  the  removal,  been  relieved  by  Sougham^ 
whije  living  in  another  parish.  In  the  years  1813 
and  1814,  separate  inclosures  took  place  of  lands  in 
J^Umgham  and  Bury.  Under  the  Bougham  inclosure  act, 
in  ISIS,  the  commissioners,  in  their  award,  ascertained 
and  fixed  the  boundary  line  between  Bougham  and  Si. 
Matyy  in  Bwyy  and  thereby  included  within  the  latter, 
the  apartment  in  which  the  pauper  slept  during  his 
service  at  the  Eldo  farm ;  and  the  commissioner  under 
.  the  £f^  inclosure  act,  in  1814,  also  ascertained  and 
fixed  the  boundaries  of  Bury  by  his  award,  and  thereby 
found  and  declared,  that  the  boundary  of  the  parish  of 
Si.  Matyj  in  Bury^  proceeded  along  the  boundary  of 
Bougham  parish,  through  the  ^do  farm-house,  as  the 
same  had  been  ascertained  and  fixed  under  the  Bougham 
inclosure.     Jn  a  perambulation  also  made  subsequently 

to 
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to  these  acts,  the  parishioners  of  Bury  included  the       1821. 
apartment  in  which  the  pauper  slept  within  the  parish     ,^^^^ 
of  St»  Mary  J  in  Bwy.    These  facts  beii^  proved  by  the    fj^f^^L^. 
respondents^  the  appellants  contended,  that  the  bound-       *^  "^ 
ary  line  set  out  by  the  commissioners  was  not  conclusive^ 
as  to  the  actual  boundary  before  the  award,  and  ten- 
ydered  to  the  Court  evidence  to  prove,  that,  before  the 
iuclosure  acts,  the  spot   in  question  was  in  Bougkam^ 
This  evidence  was  objected  \o;  and  the  Cou^  con- 
sidering the  award  of  t)ie  commissioner^  as  retrospective 
and  conclusive^  rejected  the  evidence  and  confirmed 
the  order  of  removaL 


Nolan  and  Bobinsq^  i^  support  of  th^  order  of 
sio^ns.  This  evidence  w^si  properly  r^ected  By  the 
^l  (j.  3.  c.  109.  s.  3.,  the  commissioners  under  an  in- 
closure  act  are  authorised  to  squire  wto.  the  boun- 
daries of  the  parishes  to  be  ipc^osed^  wd  to  set  out 
the  same ;  and  th^  dause  then  stat^  tWtt  **.  after  «ttcli 
boundtories  shall  be  so  ascertained,  net  out,  determined^ 
and  fixed^  the  saq^e  s^^^  a^4  they  are  l^reby.  declared 
to  be  the  boundaries  of  such  parishes,  &c."  Thi^ 
therefore,  makes  the  decision  of  the  commissioners  final 
and  conclusive.  And  the  wor4  V.  declared"  shews, 
that,  in  construction  of  I4W9  Ipe^re  suc(i.  decJUBW^,  thei 
boundaries  have  always  been  as  ^Xfid  by  the  cpuw^ 
sioners.  Then  if  sp^  the  evid^ce  to  contradict  tbe. 
avirard  was  inadmissible. 

Siorks  and  DovcTf  contra.    The   ^eral   obj.ect  of 
an  act  of  parliament  must  be  looked  at.    ^cbxfo^ds  v. 
Dich  (a)    The  object  here^  was  only  to,  ascertain  tbue. 

1 1 4  bom* 
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1821«  boundaries,  for  the  purpose  of  arranging  the  different 

^   ^  claims  of  individuals  under  the  inclosure.    It  could  have 

The  Kixa 

agmna  no  reference  to  questions  of  this  description.     The  local 

ante  of  act  gives  an  iappeal  to  parties  interested,  which  shews  that 


Sr.ikLuiT, 


the  determination  could  not  be  intended  to  have  a  r^ 
trospective  effect ;  for  how  could  there  have  been  any  ap« 
peal  against  this  determination,  either  by  the  church- 
wardens or  by  the  pauper,  who  may  both  be  interested 
in  the  question,  as  to  his  place  of  settlement.  Many  in- 
conveniences may  be  pointed  out,  in  case  this  decision 
of  the  commissioners  be  held  to  be  retrospective ;  and  it 
is  not  at  all  necessary,  for  any  purpose  of  indosnre^  that 
it  should  be  so.  Suppose  a  will,  made  previously  to  the 
award,  described  the  lands  devised  as  **  all  my  lands 
in  Baugham^  it  would  follow,  that  this  land  would 
not  pass.  Many  other  instances  may  be  put,  in  which 
similar  inconveniences  would  follow.  The  proper  con- 
struction is,  therefore^  that  the  determination  of  the 
commissioners  has  only  a  prospective  effect.  Here  the 
question  was,  what  the  boundary  had  been  before  their 
award,  and  evidence  on  that  point  ought  to  have  been 
received. 

Abbott  C.  J.  Jt  seems  to  me,  that  great  mischief 
might  follow,  if  the  Court  were  to  hold,  that  the  de- 
cision of  the  commissioners  in  this  case,  as  to  the  boun- 
daries of  the  parish,  was  conclusive,  and  at  the  same 
time  retrospective ;  for  many  cases  m^iy  be  put,  both  of 
fines  of  lands  and  wills,  in  which  such  a  decision  might 
materially  affect  the  rights  of  third  persons.  The  best 
and  safest  course,  therefore,  will  be,  to  hold  such  deter- 
mination not  to  be  conclusive  evidence  of  what  the 
boundaries  were  previously  to  the  period  when  it  was 
made.    In  that  case  the  sessions  ought  to  have  received 

the 
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the  evidence  which  they  have  rejected;  and  I  think,  I62i« 
thereforcs  that  the  order  of  sessions  should  be  quashed,  — — 
and  the  case  sent  back  to  be  rehearq.  agamM 

The  InbabiU 
ants  of 

tt_    ^f  AM.V 

Bayley  J.  If  the  decision  of  the  commissioners  were 
conclusive!  to  shew  what  the  boundaries  of  the  parish 
were  in  times  past,  it  might  happen  that  a  mistake  on 
their  part  might  make  it  necessary  to  apply  to  the  Court 
of  Common  Pleas,  for  the  purpose  of  amending  a  fine 
of  lands,  levied  before  the  inclosure ;  and  if  the  two 
parishes  between  which  the  boundary  was  ascertained, 
lay  in  different  counties,  that  Court  would  be  unable  to 
amend  the  fine.  That  is  one  inconvenience  which  might 
arise  from  our  holding  such  determination  to  have  a  re- 
trospective effect  I  agree^  therefore,  that  this  evidence 
ought  to  have  been  received, 

HoLROYD  J.  The  words  of  the  statute  do  not  ap- 
pear to  me  to  be  retrospective:  they  only  state  that 
the  commissioners  shall  ascertain  the  boundaries ;  and 
*<  afler  they  shall  be  so  ascertained,  the  same  shall  and  are 
hereby  declared  to  be  the  boundaries  of  such  parishes, 
&C."  Now  these  words  do  not  necessarily  import  that 
the  boundaries  to  be  ascertained  were  the  boundaries 
before  that  period.  Considering,  therefore,  that  cases 
may  occur  in  which  mistakes  made  by  the  commis- 
sioners may  affect  the  private  rights  of  others,  I  am  of 
opinion,  that  we  ought  not  to  go  further  than  we 
are  compelled  by  the  strict  words  of  the  act ;  and  I 
think  that  the  evidence  ought  to  have  been  received, 
and  that  the  case  should  go  back  to  the  sessions. 

Best  J.  concurred. 

Case  sent  back  to  the  Session^f 
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Monday,  MaRR  Ogamst  SmITH. 

Jfffy  Sift. 

The  piaiBtifi;       TXENMAN  bad  obtained  a  rule  nisi  for  discharging 

after  judgment     jL/ 

lecoTerec^  set-  the  defendant  out  of  custody.     It  appeared  from 

with  the  defend-  the  affidavits,  that  the  plaintLBf  had  recovered  a  verdict 

^oyeda^at-  Agwist  t^e  defendant,  at  the  last  §ummer  assizes  for 

^^^^  JiTMingham,  for  598t,  for  which  sum  final  judgment 

on  the  record:  ^^  heen  obtained  in  last  Michaelmas  term,  the  costs 

Held,  that  the      •  .     — »   t- 

defendant  was    taxed  at  62/.  45.,  and  the  defendant  tak^i  in  execution 

entitled  to  be 

discharged  out   for  the  whole  amouut.     Subsequently  to  this  the  plain- 

of  custody,  al- 
though the  lien  tiff  and  defendant  compromised  the  suit,  upon  the  de« 

of  the  plaintiff's   ^  ', 

attorney  on  the  fendaut^s  assigning  over  to  Wellsy  an  attorney,  at  Nottwg" 
been  satisfied.     ^^^  ^'^^  ^^®  benefit  of  the  plaintiff,  a  sum  of  12$Z.  Ss.^ 

due  from  a  third  person  to  the  defendant.  This  sum, 
it  appeared  from  the  affidavits,  Wells  had  not  hitherto 
received.  On  the  24th  March  last)  the  plaintiff  exe- 
cuted a  warrant  of  attorney  prepared  by  WellSf  author- 
ising certain  attorneys  of  this  court  to  enter  satis- 
faction upon  the  record ;  which  was  accordingly  done. 
The  affidavits,  in  answer,  stated  that  the  whole  trans- 
action was  fi*audulent  and  collusive^  and  without  the 
knowledge,  privity,  or  consent,  of  the  plaintiff's  attor- 
ney, and  that  it  was  done;  with  a  view  to  defraud 
him  of  his  costs.  It  was  further  sworn,  that  the  de- 
fendant,  who  had  hiigself  been  an  attorney,  had  been 
expressly  informed  that  the  costs  of  the  plaintiff's  attor- 
ney were  wholly  unpaid,  and  cautioned  against  settling 
with  the  plainti£^  until  those  costs  had  been  satisfied. 

Header  shewed  causey  and  contended,  that  the  de- 
fendant was  not  entitled  to  be  dischargee^  the  lien  o^  the 

plaid* 


Smnb 
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plaintiff's  attorney  not  having  been  satisfied*    And  be  1 881. 

cited  Welsh  y.  Hole  (a),  Bead  v.  Htqfper  (6),  Handle  v.  — — 

Turner  (c),  and  jStoam  v.  Senate  (d[),  as  autfiorities  in  tigamu 
point,  to  shew  that  the  plaintiff  is  not  at  liberty  to  settle 
the  debt,  and  so  to  defraud  his  attorney  of  his  ^en  for 
his  costs. 

Denmauy  contra,  contended}  that  no  case  had  been 
cited  in  which  it  bad  been  held,  tha|  the  plainti£[*!«  at- 
torney had  a  lien  on  the  defendant's  body*  In  Qraves 
V.  Eades  (^),  the  Court,  after  a  discharge  by  the  plain- 
tiff, refused  to  permit  the  attorney  to  sue  out  a  second 
execution  for  his  costs.  Here,  after  satisfaction  has 
been  entered  on  the  record,  the  defendant  is  entitled  fo 
his  discharge. 

Abbott  C.  J.  I  cannot  but  disapprove  very  much  of 
the  conduct  of  the  defendant,  who,  having  been  an 
attorney  himself  must  have  known  that  the  attorney  for 
the  plaintiff  had  a  lien  for  the  costs  on  the  judgment 
recovered.  But  here  the  plaintiff  has,  by  a  new  attor- 
ney, caused  satisfaction  to  be  entered  on  the  record; 
and  there  is  no  authority  for  saying  tha^  under  such 
circumstances,  the  Court  can  refuse  to  discharge  a  de- 
fendant out  of  custody.  I  am,  therefore,  of  opinion  that 
the  rule  must  be  made  absolute. 

Bayley  J.  This  case  was  before  me  at  chambers,  and 
I  then  refused  to  discharge  the  defendant;  and  for  this 
reason,  amongst  others,  that  I  doubted  whether,  in  va- 

(a)  Dou^,  238  (6)  6  T.  A.  361. 

(c)  6  T.  R.  456.  (d)  2  N,  R.  99. 

{e)  5  Taunt.  429. 

catioDi 


Smith. 
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1821.       cation,  a  single  judge  had  a  power  to  do  so ;  but  now  I 
_  am  of  opinion,  that  this  rule  ought  to  be  made  absolute. 

it^ainst  For  it  seems  to  me  that  we  should  go  a  great  deal  too 
far,  if  we  were  to  hold  that  the  attorney  for  the  plaintifl^ 
in  opposition  to  his  client's  wishes,  and  after  satisfaction 
has  been  entered  on  the  record,  may,  on  account  of  hb 
lien  for  the  costs,  still  keep  a  defendant  in  custody.  Here 
the  judgment  has  been  satisfied,  and  upon  that  ground 
the  defendant  applies  to  be  discharged.  The  case  of 
Martin  v.  Francis  {a)  is  a  strong  case  for  the  defend- 
ant  There^  the  plaintiff's  attorney  had  ordered  the 
sheriff  not  to  discharge  the  defendant,  stating,  that  he 
had  a  lien  for  his  costs,  notwithstanding  which,  by  the 
plaintiff's  directions,  the  sheriff  afterwards  discharged 
him ;  and,  an  application  having  been  made  that  the 
sheriff  should  pay  the  attorney's  costs,  the  rule  was  dis- 
charged :  on  the  ground  that  the  attorney  had  no  lien  on 
the  defendant's  body.  In  this  case,  the  settlement  is 
stated  to  be  made  on  the  ground  of  money  hereafler  to 
be  advanced,  and  if  an  application  were  made  to  stop  the 
money  in  the  hands  of  WeUs^  in  all  probabili^  the  Court 
would  grant  the  rule.  Here  the  plaintiff  is  responsible 
himself  for  the  costs  to  his  attorney,  and  the  money, 
which  is  the  consideration  for  the  settlement,  is  stated  to 
be  in  the  hands  of  a  person  amenable  to  the  Court.  I 
think,  therefore,  the  rule  should  be  made  absolute. 

HoLROYD  J.  I  am  of  opinion,  that  in  this  case  the 
defendant  is  entitled  to  his  discharge,  satisfaction  having 
been  entered  on  the  record.  The  plaintiff's  attorney 
has  no  lien  on  the  person  of  the  defendant.     As  soon  as 

(«)     B.^j!.iO% 

judgmoit 
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judgment  is  obtained,  his  power  is  at  an  end  also.  It  1821. 
is  true  that  he  has  a  lien  for  his  costs,  and  that  the  '^^^ 
Court  will  assist  him  to  make  the  subject-matter  reco-  ^«nit 
vered  by  the  judgment  available  for  that  purpose ;  but 
they  will  go  no  further.  The  case  of  Swain  v.  SemUc 
does  not  clash  with  the  present  decision ;  there  the  plain- 
tiff's and  defendant's  bail  having  colluded  to  cheat  the 
plaintiff's  attorney,  he  proceeded  to  judgment,  and  is- 
sued a  scire  facias  against  the  bail,  and,  an  application 
having  been  made  to  stay  the  proceedings,  it  was  refused 
by  the  Court.  In  that  case,  Chambre  J.  stated,  that  the 
settlement  was  void,  because  the  acceptance  of  a  smaller 
sum  is  not  in  law  a  satis&ction  of  a  greater ;  and,  there- 
fore, the  plaintiff's  claim  there  was  not  legally  barred. 
But  here,  satisfaction  having  been  entered  of  record, 
there  is  a  legal  bar  to  the  plaintiff's  claim.  And  no 
process  can  issue  for  any  thing  merely  due  to  the  plain- 
tiff's attorney  after  the  claim  of  the  plaintiff  is  legally 
at  an  end.  The  defendant  is,  therefore,  entitled  to  be 
discharged. 

Best  J.  concurred. 

Rule  absolute. 


_  m 

The  King  against  The  Inhabitants  of  Ma-    ^ednetoay, 
CHYNLLETH  and  Penegoes. 


'T^HE  following  order  of  sessions  of  the  county  of  MonU  The  Court  of 
gomery  was  removed  by  certiorari  into  this  court.  SlT^,^ 
«  It  is  ordered,  that  the  fine  heretofore  unposed  by  the  ^^^^ 
Court  on  the  inhabitants  of  the  township  of  Machynlleth  ^^^^  *^» 

and 
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1821.       and  the  parish  of  Penegoesj  for  not  repairing  Poni^ 
V         felingerrig  bridge,  be,  and  the  same  is  hereby  increased 

The  KjxG  1        •  •  ^ 

agamn        by  the  sum  of  200/."     Taunton  obtained  a  rule  msi  for 

ants  of       quashing  the  order.     It  appeared  from  the  affidavits  that 

'  the  defendants  had  been  presented  at  the  January  sessionSy 

18 18,  for  the  non-repair  of  the  bridge  in  question;  to 

which  presentment,   th^,  at  the  same  sessions,  sob- 

miited,  and  a  &ic  of  300/.  was  imposed  and  afterwards 

levied  upon  them.      At  the  last  Michaelmas  sesabn 

1820,  the  fine  not  having  been  sufficient,  the  ordeir  in 

question  was  made,  imposing  a  second  &ie  of  2002»     The 

Court,  after  hearing  Campbell  in  support  of  the  order  of 

sessions,  were  of  opinion,  that  the  power  of  the  sessions 

was  at  an  end  after  the  first  fine,  and  that  they  had  no 

jtiiri^iction  to  impose  a  second,  and  they  referred  to  Bex 

v.  inhabitants  of  Old  Maliori  (a)  as  an  authority  directly 

in  point. 

Order  of  sessions  qoasliecL 

(a)  Holrwfd  J.  read  the  rollowing  MS.  note  of  the  case. 

The  EliNG  against  The  Inhabitants  of  The  Parish  of  Old  Maltov. 
Yorithire  Summer  Assizes,  9th  August,  1794.     Cor.  Lawrence  J. 

This  was  an  indictment  for  not  repairing  a  higliwiqr*  Tl^  defim^anta 
had  submitted  to  a  fine,  which  had  been  apportioned  between  the  parishion- 
en  and  the  trustees  of  the  turnpike  (the  road  indicted  being  turnpike), 
pursuant  to  the  power  given  by  the  general  turnpike  act.  ffolr&yd  applied 
for  a  further  fine,  the  whole  fine  being  laid  out  on  the  way,  and  the  way 
being  still  out  of  repair.  Lawrence  J.  doubted  his  power  to  give  any  fur- 
ther fine,  on  the  ground  that  the  Court  had  given  their  judgment ;  and 
though  Salk,  358.  (see  S.  C.  6  Mod,  J.63,)  states  that  the  judgment  b  n^t  at 
an  end  by  the  defendants*  coming  in  and  submitting  to  a  fine,  and  that  if 
the  road  is  not  put  in  repair,  writs  of  distringas  shall  issue  against  the  de- 
fendants till  the  road  is  completed :  he  held,  that  those  writs  arp  now  the 
only  remedy  on  the  present  indictment ;  that  the  fine  is  the  punishment 
for  Uie  neglect  and  offence  of  which  the  defendants  are  indicted ;  and 
though  the  Court  may  compel  an  actual  repair,  yet  the  puni&hm^t  has 
been  inflicted,  and  they  cannot  inflict  a  further  punishment  or  fine;  that  the 
parish  may  be  again  indicted,  and  a  fine  imposed  and  apportioned  on  such 
indictment.    \i^  also  1  Mawkf  c  76.  s.  94. 
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1821. 

The  Kino  against  Edmonds  and  Others.       ^"'^i'. 

THIS  was  an  indictment  against  the  defendants  for  No  challenge 
•  •-  can  be  taken 

a  conspiracy,   upon   which  they   were  tried  and  either  to  the 
found  guilty  at  the  last  summer  assizes  for  the  county  p^ug^  until  a 
of  WarmcJc^  before  the  Lord  Chief  Baron.     Denman  in  ^^p^^.  11^ 
last  Michaelmas  term  obtained  a  rule  nisi  for  a  new  trial  ^^^;^^ 
on  the  three  foUowincr  irrounds;    1st,  That  the  Lord  « taken  pre- 

.     ^    o  '         ^  Yiously,  they 

Chief  Baron  had  refused  to  allow  a  challenge  to  the  are  irregularly 

......  ■  made. 

array,  on  the  ground  of  the  alleged  uriindifferency  of     The  dlnl- 

eh       •      ■        •      '•     '    t  •  "I  lowing  of  a 

the  master  of  the  crown  omce  m  nommatmg  the  special  challenge  is  not 
jury,  and  to  appoint  triers  to  try  the  facts  alleged  in  n^trial,  but 
support  of  that  charge ;  2dly,  That  he  refused  similarly  ^"JJv*  .""^d  ^ 
to  allow  a'  challenge  to  the  array,  on  the  ground  of  the  e^ay  challenge 

o  J^  o  .      ,  ,  must  be  pro- 

alleged  unindifierency  of  the   sheriff,  and  to  appoint  pounded  in 

..  .     ,.  '      ,  ...^.  such  a  way  ai 

triers   as  before;    Sdlv,    That  he    refused  to  permit  that  it  may  be 

^  .  .       .,  .  t     .  '     '  •  put  at  the  time 

questions  to   be   put   to  the    special   jurymen,   as  to  upon  the  nisi 
whether  they  had  expressed  themselves  adversely  to  the  so  that  the  ad- 
defehdants  before  the  trial,  although  (the  special  jury,  I^r^dbKmur*^ 

or  counter- 

i.       i,  ^  '    -w  P****^  or  deny 

die  matter  of  challenge,  in  which  last  case  ohiy  triers  are  to  be  appointed ;  and  therefore, 

where  the  challenges  inrere  not  put  on  the  record,  tl\e  d^endants  were  iield  not  to  be  in  a  con- 
dition to  ask  the  opinion  of  this  Court,  as  a  matter  or  right,  upon  their  sufficiency. 

There  can  be  no  challenge  to  the  array  on  the.  ground  of  unip^ifieren^y  in  the  Master  of 
the  Crown  Ofiice,  he  being  the  officer  of  the  Court  expressly  appoint^  to  nominate  the 
jury>  llie  only  remedy  in  such  a  case  is  to  apply  to  the  Court  by  motion  to  appoint  some 
other  officer  to  nominate  the  jury. 

The  Master  of  the  Crown  Office^  in  nomiiuiting  the  Jury,  selected  the  names  of  the  jurors, 
and  did  not  take  them  by  chance  from  the  freeholders'  book.  He  also  took  those  only 
whose  names  had  the  addition  of  <<  esquire"  or  of  some  higher  degree;  and  included  some 
persons  who  were  in  the  commission  of  the  peace:  Held,  that  in  so  doing  he  was  perfectly 
right.  He  also  included  in  his  nomination  some  persons,  who,  as  grand  Jurymen,  had  found 
the  indictment,  and  persisted  in  his  opinion  as  to  their  sufficiency,  unless  Uie  crown  would 
consent  to  abandon  them,  which  was  done,  and  others  were  then  substituted  in  their  places : 
Held,  that  he  was  wrong  in  his  opinion,  but  that  there  was  no  ground  for  pi^esuming  partiality. 

llie  sheriff  *8  officer  had  neglected  to  summon  one  of  the  24  special  jurjrmen  returned  on 
the  pannel :  Held,  that  this  was  no  ground  of  challenge  to  the  array  for  unindifferency  on 
the  part  of  the  sheriff. 

Held,  also,,  that  it  is  not  competent,  to  ask  jur|men  (whether  special  Jurymen  or 
talesmen)  if  they  have  not,  previously  to  the  trial,  expressed  opinions  hostile  to  the  defend- 
ants and  their  cauiey.iA  order  to  found  a  cballenffe  to  the  polls  on  that  ^und;  but  that 
such  expressions  must  be  proved  by  extrinsic  evidence. 

not 
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Saturday,       Tbc  KiNG  agamst  The  Inhabitants  of  St.  Mart, 
'  in  BuEY  St.  Edmunds. 


The  determin.  TJPON  appeal  against  an  order  of  two  justices,  by 
commiauonen  ^  -  wbich  George  Cuttifigj  Sfirahj  his  wife,  and  font 
dosure'act,*as  children,  were  removed  from  the  parish  of  Uoughamy  in 
dUiriM  0?"%-  the  county  of  Sttffblks  to  the  parish  of  ^.  Jufpffy^  in 
rishto  be  in  JJury  St.  J^mundsj  in  the  same  county,  the  sessions 
condusiTeof     confirmed  the  order,   subject  to    the  opinion  of  this 

the  fact  as  to 

what  wow  the    iCourt,  on  tjie  following  case.     The  pauper,  in  1783, 

boundaries  an- 

tecedenUy  to     gained  a  settlement,  by  hiring  and  service^  in  a  house 
j^Oom  called  J^ldo  J^arm^  which  lay  partly  in  Sougham  and 

partly  in  St.  Man/i  in  Bury.  He  had,  at  different  times 
afterwards,  in  the  course  of  30  years  and  upwards,  and 
up  to  the  time  of  the  removal,  been  relieved  by  Boughantf 
whi|e  living  in  another  parish.  In  the  years  1813 
and  1814*,  separate  inclosures  took  place  of  lands  in 
^ougham  and  Bury.  Under  the  Bougham  inclosure  act, 
in  ISIS,  the  commissioners,  in  their  award,  ascertained 
and  fixed  the  boundary  line  between  Bougham  and  Si. 
Maty,  in  Bun/j  and  thereby  included  within  the  latter, 
the  apartment  in  whicli  the  pauper  slept  during  his 
service  at  the  Eldo  farm ;  and  the  commissioner  under 
.  the  £f^  inclosure  act,  in  1814,  also  ascertained  and 
fixed  the  boundaries  of  Bury  by  his  award,  and  thereby 
found  and  declared,  that  the  boundary  of  the  parish  of 
St.  Maryj  in  Bury^  proceeded  along  the  boundary  of 
Bougham  parish,  through  the  Eido  farm-house,  as  the 
same  had  been  ascertained  and  fixed  under  the  Boughcm 
inclosure.     In  a  perambulation  also  made  subsequently 

to 
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to  these  acts,  the  parishioner^  of  Bmy  included  the       18S1. 
apartment  in  which  the  pauper  slept  within  the  parish     j^mKnia 
oSSLMary^  in  Bury.    These  facts  beiiig  proved  by  the    rjJSSSILi 
respondents,  the  appellants  contended,  t^iat  the  bound-       tbttof 
ary  line  set  out  by  the  commissioners  was  not  condusive^ 
as  to  the  actual  boundary  before  the  award,  and  ieO' 
ydered  to  the  Court  evidence  to  prove,  that,  befi)re  the 
iudosure  acts,  the  spot   in  question  was  in  Bougham^ 
This  evidence  was  objected  \o\  and  the  Coutt,  con- 
sidering the  award  of  tbe  commissioner^  as  retrospective 
and  conclusive^  rejected  the  evidence^  and  confirmed 
tlie  order  of  removal 

^oU^  aq^  Bob^nsx^  ii^  support  of  th^  oider  qI  ies« 
mif^  ^his  eyideQc^  W9£i  properly  r^ectedw  ^y  the 
^l  (jL  S.  c.  lOSL  5.  3.,  the  cipimmissjiooen.  uijider  an  in- 
closure  wcjs,  ai:e^  authorised  tQ  e^qoiise  iptQ  the  houn- 
dixies  of  ^e  parishes  to  be  ipc^g^  9»^  to  set  out 
the  same ;  an^  %  ok^usf^  th^n  sta^t^  tfcat  ^\  afteir  audi 
boundi^ii^  shall  be  so  ^^oer^ined^  m%  Qi|t,  d^raiine4[ 
and  fi*€rf;f  the  s^Wft^  s^^^j^,  s^  they  we  fe^ireby  ^^edi 
to  be  the  boundaries  of  such  parishes,  &c."  Thj/B, 
therefore,  makes  the  decision  of  the  commissioners  final 
and  conclu^ye.  ^nci  the.  y^o^d^  V.  declared"  ^WS) 
iih^  in  construction  of  laMr^  \>#>re  ^uc(^  clecj/aio^  tliQ 
boi^idaries  have  always  bee^  as  fiosj^  by,  tl^»  cpowMr 
sipi^ers.     Then  if  so,  tljie,  evidence  \^^  coatradict  the. 

•    •  •  *     _  *  • 

award  was  Inadpiissible. 

Storks  and  Tkrocr^  contra.  The  ffjsa^x^i  obj.ect  9jF 
an  act  of  parliament  must  be  looked  at*  JSdwa^ds  v. 
Dick,  (a)     The  object  here,  was  onl]r  tp^  ascerti^K^  th& 

Hi  bpun* 


Sr.AUftT. 
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1821.       boundaries,  for  the  purpose  of  arranging  the  different 
^    „         claims  of  individuals  under  the  inclosure.    It  could  have 

Tbe  Kixa 

agfamt       no  reference  to  questions  of  this  description.     The  local 

Hw  Inhabit.  ^  ^  ,     , 

ante  of  act  gives  an  appeal  to  parties  interested,  which  shews  that 
the  determination  could  not  be  intended  to  have  a  re- 
trospective effect ;  for  how  could  there  have  been  any  ap* 
peal  against  this  determination,  either  by  the  church- 
wardens or  by  the  pauper,  who  may  both  be  interested 
in  the  question,  as  to  his  place  of  settlement*  Many  in- 
conveniences may  be  pointed  out,  in  case  this  decision 
of  the  commissioners  be  held  to  be  retrospective;  and  it 
is  not  at  all  necessary,  for  any  purpose  of  indosuiie^  that 
it  should  be  so.  Suppose  a  will,  made  previously  to  the 
award,  described  the  lands  devised  as  <^  all  my  lands 
in  TUmgham^  it  would  follow,  that  this  land  would 
not  pass.  Many  other  instances  may  be  put,  in  which 
similar  inconveniences  would  follow.  The  proper  con- 
struction is,  therefore,  that  the  determination  of  the 
commissioners  has  only  a  prospective  effect.  Here  the 
question  was,  what  the  boundary  had  been  before  their 
award,  and  evidence  on  that  point  ought  to  have  been 
received. 

Abbott  C.  J.  Jt  seems  to  me,  that  great  mischief 
might  follow,  if  the  Court  were  to  hold,  that  the  de- 
cision of  the  commissioners  in  this  case,  as  to  the  boun- 
daries of  the  parish,  was  conclusive,  and  at  the  same 
time  retrospective;  for  many  cases  m^y  be  put,  both  of 
fines  of  lands  and  wills,  in  which  such  a  decision  might 
materially  affect  the  rights  of  third  persons.  The  best 
and  safest  course,  therefore,  will  be,  to  hold  such  deter- 
mination not  to  be  conclusive  evidence  of  what  the 
boundaries  were  previously  to  the  period  when  it  was 
made.    In  that  case  the  sessions  ought  to  have  received 

the 
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the  evidence  which  they  have  rejected;  and  I  think,  l62i« 
therefore,  that  the  order  of  sessions  should  be  quashed.  *""'"" 
and  the  case  sent  back  to  be  rebearc).  a^amti 

The  Inhabit, 
ants  of 

Bayley  J.  If  the  decision  of  the  commissioners  were  '  ^*^' 
conclusivci  to  shew  what  the  boundaries  of  the  parish 
were  in  times  past,  it  might  happen  that  a  mistake  on 
their  part  might  make  it  necessary  to  apply  to  the  Court 
of  Common  Pleas,  for  the  purpose  of  amending  a  fine 
of  lands,  levied  before  the  inclosure;  and  if  the  two  * 
parishes  between  which  the  boundary  was  ascertained, 
]ay  in  difierent  counties,  that  Court  would  be  tmable  to 
amend  the  fine.  That  is  one  inconvenience  which  might 
arise  from  our  holding  such  determination  to  have  a  re- 
trospective effect.  I  agree,  therefore,  that  this  evidence 
ought  to  have  been  received. 

HoLROTD  J.  The  words  of  the  statute  do  not  ap- 
pear to  me  to  be  retrospective:  they  only  state  that 
the  commissioners  shall  ascertain  the  boundaries ;  and 
**  after  they  shall  be  so  ascertained,  the  same  shall  and  are 
hereby  declared  to  be  the  boundaries  of  such  parishes, 
&C."  Now  these  words  do  not  necessarily  import  that 
the  boundaries  to  be  ascertained  were  the  boundaries 
before  that  period.  Considering,  therefore,  that  cases 
may  occur  in  which  mistakes  made  by  the  commis- 
sioners may  affect  the  private  rights  of  others,  I  am  of 
opinion,  that  we  ought  not  to  go  further  than  we 
are  compelled  by  the  strict  words  of  the  act ;  and  I 
think  that  the  evidence  ought  to  have  been  received, 
and  that  the  case  should  go  back  to  the  sessions. 

Best  J.  concurred. 

Case  sent  back  to  the  Sesi^onSf 
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1821.     . 


Monday,  MaRR   OgaitlSt  SmITH. 

May  81ft. 

The  pUdBtiff,  lyENMAN  had  obtained  a  rule  nisi  for  discharging 

rocoverectset.  the  defendant  out  of  custody.     It  appeared  fironi 

wlthtbedefend-  the  affidavits,  that  the  plaintiff  had  recovered  a  verdict 

^^edatwwat-  against  t^e  defendant,  at  the  last  Summer  assizes  for 

u'^^LSction'  ^oitingfiam,  for  59«.,  for  which  sum  final  judgment 

on  the  record:  jj^j  jjggj^  obtained  in  last  Michaelmas  term,  the  a>sts 

Held,  that  the      .     .  *    . 

defendant  was    taxed  at  Q2l,  4s.,  and  the  defendant  taken  in  execution 

entitled  to  be         ' 

discharged  out   for  the  whole  amount.     Subsequently  to  this  tine  plain-. 

of  custody,  al- 

Uiough  the  lien  tiff  an^  defendant  compromised  the  suit,  upon  the  de- 

of  the  plaintiff's   «      ,       ,  .      .  »xr ».  -^t  .  . 

attorney  on  the  fexidanr  s  assigning  over  to  WeUs^  an  attorney^  at  tfotimg^ 
beaasn^isM.     ^^^^  f^^  ^^^  benefit  of  the  plaintiff,  a  sum  of  12$/L  55., 

due  from  a  third  person  to  the  defendant.  This  sum^ 
it  appeared  from  the  affidavits,  WeUs  had  not  hitherto 
received.  On  the  24th  March  last,  the  plaintiff  exe- 
cuted a  warrant  of  attorney  prepared  by  Wells^  author- 
ising certain  attorneys  of  this  court  %o  enter  satis- 
faction upon  the  record ;  which  was  accordindy  done. 
The  a^davits,  in  answer,  stated  that  the  who^  ^ansr- 
action  was  firaudulent  and  collusive,  and  without  th^ 
knowled|ge^  privity,  or  consent,  of  the  plaintiff's  attor- 
ns, and  that  it  was  done  with  a  view  to  defiraud 
him  of  his  costs.  It  was  further  sworn,  that  the  de«' 
fendant,  who  had  hiiQself  been  an  attorney,  l;iad  beeu 
expressly  informed  that  the  costs  of  the  plaintiff's  attor- 
ney were  wholly  unpaid,  and  cautioned  against  settling 
with  the  plaintifi^  until  those  costs  had  been  satisfied. 

Reader  shewed  cause,  and  contended,  that  the  de- 
fendant was  not  entitled  to  be  discharged|  the  lien  of^  the 

plain* 
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plaintiff's  attorney  not  Slaving  been  satis£ie<).    And  he        18^). 


cited  Welsh  y.  Hole  (a),  Bead  v.  JQig?p«^  (6),  JRandk  v.       — 
Turner  (c),  and  5toaiii  v.  Senate  {dy\  as  autjiorities  in       againu 
point,  to  shew  that  the  plaintiff  is  not  at  liberty  to  settle 
the  debt,  and  so  to  defiraud  his  attorney  of  his  lien  for 
his  costs. 


Oenman^  contra,  contended)  that  no  case  had  been 
cited  in  which  it  bad  been  held,  tha|  the  plaintiff'^  at- 
torney had  a  lien  on  the  defendant's  body.  In  Graves 
V.  Eades  (^),  the  Coart,  after  a  discbarge  by  the  plain- 
tiff,  refused  to  permit  the  attorney  to  sue  out  a  secon4 
execution  for  his  costs.  Ijere,  after  satisfaction  bas 
been  entered  on  the  record,  the  defenc^nt  is  entitled  to 
his  disdiarge. 

^BOTT  C.  J.  \  cannot  but  disapjprove  very  much  of 
the  conduct  of  the  defendant,  who,  having  been  an 
attorney  himself  must  have  ^nown  that  the  attorney  for 
the  plaintiff  had  a  lien  for  the  costs  on  the  judgment 
recovered*  But  here  the  plaintiff  has,  by  a  new  attor- 
ney, caused  satisfaction  to  be  entered  on  the  record: 
and  there  is  no  authority  for  saying  that,  under  such 
circumstances,  the  Court  can  refuse  to  discharge  a  de- 
fendant  out  of  custody.  |  am,  therefore,  of  opinion  that 
the  rule  must  be  made  absolute. 

Bayley  J.    This  case  was  before  me  at  chambers,  and 

■  •      ■  •   ■  »••"■. 

I  then  refused  to  discharge  the  defendant;  and  for  thi^ 
reason,  amongst  others,  that  I  doubted  whether,  in  va- 

(a)  Douglas,  238  (b)  6  T.  R*  S6U 

(c)  6  T.  S.  456.  (d)  2  N,  R.  99. 

{e)  5  Tttuni,  429. 

cation^ 


Sitna* 


Sjoth, 
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1821.  cation,  a  single  judge  had  a  power  to  do  so ;  but  now  I 
am  of  opinion,  that  this  rule  ought  to  be  made  absolute. 

ngqmst  For  it  seems  to  me  that  we  should  go  a  great  deal  too 
far,  if  we  were  to  hold  that  the  attorney  for  the  plaintiff, 
in  opposition  to  his  client's  wishes,  and  after  satisfaction 
has  been  entered  on  the  record,  may,  on  account  of  his 
lien  for  the  costs,  still  keep  a  defendant  in  custody.  Here 
the  judgment  has  been  satisfied,  and  upon  that  ground 
the  defendant  applies  to  be  discharged.  The  case  of 
Martin  v.  Francis  {a)  is  a  strong  case  for  the  defend- 
ant  There^  the  plaintiff's  attorney  had  ordered  the 
sheriff  not  to  discharge  the  defendant,  stating,  that  he 
had  a  lien  for  his  costs,  notwithstanding  which,  by  the 
plaintiff's  directions,  the  sheriff  afterwards  discharged 
him;  and,  an  application  having  been  made  that  the 
sheriff  should  pay  the  attorney's  costs,  the  rule  was  dis- 
charged :  on  the  ground  that  the  attorney  had  no  lien  on 
the  defendant's  body.  In  this  case,  the  settlement  is 
stated  to  be  made  on  the  ground  of  money  hereafter  to 
be  advanced,  and  if  an  application  were  made  to  stop  the 
money  in  the  hands  of  WellSi  in  all  probability  the  Court 
would  grant  the  rule.  Here  the  plaintiff  is  responsible 
himself  for  the  costs  to  his  attorney,  and  the  money, 
which  is  the  consideration  for  the  settlement,  is  stated  to 
be  in  the  hands  of  a  person  amenable  to  the  Court.  I 
think,  therefore,  the  rule  should  be  made  absolute. 

HoLROYD  J.  I  am  of  opinion,  that  in  this  case  the 
defendant  is  entitled  to  his  discharge,  satisfaction  having 
been  entered  on  the  record.  The  plaintiff's  attorney 
has  no  lien  on  the  person  of  the  defendant.     As  soon  as 

(«)      A  4- i/.  402. 

judgm^t 


Sjoth. 
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judgment  is  obtained,  his  power  is  at  an  end  also.  It  1821. 
is  true  that  he  has  a  lien  for  his  costs,  and  that  the  mIkii 
Court  will  assist  him  to  make  the  subject-matter  reco-  ?^^ 
vered  by  the  judgment  available  for  that  purpose ;  but 
they  will  go  no  further.  The  case  of  Sxoain  v.  SencUc 
does  not  clash  with  the  present  decision ;  there  the  plain- 
tiff's and  defendant's  bail  having  colluded  to  cheat  the 
plaintiff's  attorney,  he  proceeded  to  judgment,  and  is- 
sued a  scire  facias  against  the  bail,  and,  an  application 
having  been  made  to  stay  the  proceedings,  it  was  refused 
by  the  Court.  In  that  case^  Chambre  J.  stated,  that  the 
settlement  was  void,  because  the  acceptance  of  a  smaller 
sum  is  not  in  law  a  satisfaction  of  a  greater;  and,  there^ 
fore,  the  plaintiff's  claim  there  was  not  l^lly  barred. 
But  here,  satisfaction  having  been  entered  of  record, 
there  is  a  legal  bar  to  the  plaintiff's  claim.  And  no 
process  can  issue  for  any  thing  merely  due  to  the  plain- 
tiff's attorney  after  the  claim  of  the  plaintiff  is  legally 
at  an  end.  The  defendant  iS|  therefore^  entitled  to  be 
discharged. 

Best  J.  concurred. 

Rule  absolute. 


The  King  against  The  Inhabitants  of  Ma-    ^edneiday, 
chtnlleth  and  Fenegoes. 

T^HE  following  order  of  sessions  of  the  county  of  MorU-^  The  Court  of 
gomery  was  removed  by  certiorari  into  this  court,  rionamiwltim- 
"  It  is  ordered,  that  the  fine  heretofore  imposed  by  the  i^^P^^ 

r  J  one  fine  for  the 

Court  on  the  inhabitants  of  the  township  oi  MacJnfhlleth  P^jJ^  *^* 

and 
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1821.       and  the  pari^  of  PenegoeSf  for  not  repairing  Poni^ 

'.         filingefrig  bridge,  be,  and  the  same  is  hereby  increased 

agqinit        by  the  sum  of  200/."     Taunton  obtained  a  rule  nisi  for 

anta  of       quashing  the  order.     It  appeared  from  the  affidavits  that 

'  the  defendants  had  been  presented  at  the  January  sessions, 

1818,  for  the  non-repair  of  the  bridge  in  question;  to 

which  presentment,  th^,  at  the  same  sessions,  siib- 

miited,  and  a  fine  of  300/.  was  imposed  and  afterwards 

levied  upon  them.      At  the  last  Mickaelmas  session 

1820,  the  fine  not  having  been  sufficient,  the  order  in 

question  was  made,  imposing  a  second  ^e  of  200{.    The 

Court,  after  hearing  CamfpbeU  in  support  of  the  order  of 

sessions,  were  of  opinion,  that  the  {>ower  of  the  sessions 

was  at  an  encl  after  the  first  fine,  and  that  they  had  no 

jurisdiction  to  impose  a  second,  and  they  referred  to  Bex 

v«  Inhabitants  of  Old  Mattori  (a)  as  an  authority  directly 

in  {)oint. 

Order  of  sessions  quashed. 


«t. 


(a)  Holroyd  J.  read  the  following  MS.  note  of  the  case. 

The  EliNG  agamtt  The  Inhabitants  of  The  Parish  of  Old  Maltov. 
Yoricsfure  Summer  Assizes,  9th  August,  1794.     Cor.  Lawrence  J. 

This  was  an  indictment  for  not  repairing  a  hig||W|iy«  Tbfi  defwdanta 
had  submitted  to  a  fine,  which  had  been  apportioned  between  the  parishion- 
en  and  the  trustees  of  the  turnpike  (the  road  indicted  being  turnpike), 
pursuant  to  the  power  given  by  the  general  turnpike  act.  ffolrmfd  applied 
for  a  further  fine,  the  whole  fine  being  laid  out  on  the  way,  and  the  way 
being  still  out  of  repair.  Lawrence  J.  doubted  his  power  to  give  any  fur- 
ther fine,  on  the  ground  that  the  Court  had  given  their  judgment ;  and 
though  Salk,  358.  (see  iS'.  C  6  Mod.  ^65.)  states  thai  the  judgpient  is  n^t  at 
an  end  by  the  defendants'  coming  in  and  submitting  to  a  fine,  and  that  if 
the  road  is  not  put  in  repair,  writs  of  distringas  shall  issue  against  the  de- 
fendants till  the  road  is  completed :  he  held,  that  those  writs  ar^  now  the 
only  remedy  on  the  present  indictment ;  that  the  fine  is  the  punishment 
for  tiie  neglect  and  offence  of  which  the  defendants  are  indicted ;  and 
though  the  Court  may  compel  an  actual  repair,  yet  the  punishment  has 
l>een  inflicted,  and  they  cannot  inflict  a  further  punishment  or  fine;  that  the 
parish  may  be  again  indicted,  and  a  fine  imposed  and  apportioned  on  such 
indictment.    Vide  also  1  Mawk,  c  76.  s.  94. 
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1821. 

The  Kino  against  Edmonds  and  Others.       J^^^^^, 

THIS  was  an  indictment  against  the  defendants  for  No  challenge 
J  can  be  taken 

a  conspiracy,   upon  which  they  were  tned  and  either  to  the 
found  guiky  at  the  last  summer  assizes  for  the  county  ^f^  u^tU  a 
of  Warwick^  before  the  Lord  Chief  Baron.     Denman  in  ^^p^^ .  J^ 
last  Michaelmas  term  obtamed  a  rule  nisi  for  a  new  trial  ^^^i;^^ 
on  the  three  followincr  grounds;    1st,  That  the  Lord  « taken  pre. 

o    o  '         ^  Yiously,  they 

Chief  Baron  had  refused  to  allow  a  challenge  to  the  •«  irregularly 

■•      .  made. 

array,  on  the  ground  of  the  alleged  uriindifferency  of     The  diaal- 
the  master  of  the  crown  office  m  nommatmg  the  special  challenge  b  not 
jury,  and  to  appoint  triers  to  try  the  facts  alleged  in  n^JJ^,  but 
support  of  that  iharge ;  2dly,  That  he  refused  similarly  ^Z.V^  ^ 
to  allow  a  challenire  to  the  array,  on  the  ground  of  the  e^eij  challenge 

o  ^ '  o  must  be  pro- 

alleged  unindifferency  of  the   sheriff,  and  to  appoint  pounded  in 

°  r  '■  .    such  a  way  ai 

triers   as  before;    Sdly,   That  he    refused  to  permit  that  it  may  be 

^         ,  .  put  at  the  time 

questions   to  be   put  to  the    special   jurymen,   as  to  upon  the  nisi 
whether  they  had  expressed  themselves  adversely  to  the  so  that  the  ad- 
defeiTdants  before  the  trial,  although  (the  special  jury,  dJto^«m  ™^ 

or  counter- 
. .   plead,  or  deny 
the  matter  of  challenge,  In  which  last  case  otily  triers  are  to  be  appointed ;  and  therefore, 
where  the  challenges  were  not  put  on  the  record,  the  d^endants  wen  held  not  to  be  in  a  con- 
dition to  aftk  the  opinion  ot  this  Court,  as  a  matter  or  right,  upon  their  sufficiency. 

There  ca9  be  no  challenge  to  the  array  on  the  ground  of  uninc^ifferency  in  the  Master  of 
the  Crown  OMce,  he  being  the  officer  of  the  Court  expressly  appointed  to  nominate  the 
JU17.  The  only  remedy  in  such  a  case  is  to  apply  to  the  Court  by  motion  to  appoint  some 
other  officer  to  nominate  the  jury. 

The  Master  of  the  Crown  Office,  in  nominating  the  iury,  selected  the  names  of  the  jurors, 
and  did  not  take  them  by  chance  from  the  freeholders*  book.  He  also  took  those  only 
whose  names  had  the  addition  of  <*  esquire**  or  of  some  higher  degree;  and  included  some 
persons  who  were  in  the  commission  of  the  peace :  Held,  that  in  so  doing  he  was  perfectly 
right.  He  also  included  in  his  nomination  some  persons,  who,  as  grand  jurymen,  had  found 
the  indictment,  and  persisted  in  his  opinion  as  to  their  sufficiency,  unless  Uie  crown  would 
consent  to  abandon  tliem,  which  was  done,  and  others  were  then  substituted  in  their  places  : 
Held,  that  he  was  wrong  in  his  opinion,  but  that  there  was  no  ground  for  presuming  partiality* 

The  sheriff  *s  officer  had  neglected  to  summon  one  of  the  34  special  jurjrmen  returned  on 
the  pannel :  Held,  that  this  was  no  ground  of  challenge  to  the  array  for  unindifferency  on 
the  part  of  the  sheriff. 

Held,  also,  that  it  is  not  competent,  to  ask  jiirymcn  (whether  special  jurymen  or 
talesmen)  if  they  have  not,  previously  to  the  trial,  expressed  opinions  hostile  to  the  defend- 
ants and  their  cause,  in  ordler  to  found  a  challenge  to  the  pedis  on  that  grtmnd;  but  that 
such  expressions  must  be  proved  by  extrinsic  eviaence. 

not 
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1821.       not  being  full,)  he  did  permit  such  questions  to  be  put 

The  KiMo     ^  ^^®  talesmen  before  they  were  swom«     The  motion 

£mm^?m      ^^  supported  by  affidavits,  stating  the  different  grounds 

of  the  complaint  against  the  master  of  the  crown  office 

and  the  sheriff.     Against  this  rule,  cause  was  shewn  in 

Hilary  term,  upon  affidavits,  by  the  Attorney-general 

and  Solicitor-general,  with  whom  were  Vaughan  SerjL 

ClarkCf  Reader^  LittledaUy  and  Balguy.    Damum  and 

Hill  were  then  heard  in  support  of  the  rule.    The  whde 

facts  and  arguments  on  both  sides  are  so  fully  stated  by 

'  the  Court  in  giving  judgment,  that  it  has  been  deemed 

expedient  to  omit  them  here. 

Abbott  C.  J.    This  was  an  application  to  the  Court 
for  a  new  trial.    The  cause  (an  indictment  prosecuted 
by  his  Majeshf%  Attomey-general  for  a  misdemeanour) 
came  on  to  be  tried  by  a  special  jury  at  the  last  Summer 
assizes  at  Warwick.     The  special  jury  was  struck  in  or 
soon  after   Hilary  term,    1820,   and  the  record  was 
caiTied  down  for  trial  at  the  Spring  assizes  in  diat  year^ 
but  stood  over  until  the  Summer.     The  ground  of  the 
motion  for  a  new  trial  was  the  refusal  to  allow  certain 
challenges,  supposed  to  have  been  duly  taken  at  the 
trial :  viz.  a  challenge  to  the  array,  and  a  challenge  to 
some  of  the  polls.    The  challenge  to  the  array  was 
made  on  two  distinct  grounds ;  first,  the  supposed  un- 
indifferency  of  the  Master  of  the  Crown  Office,  by 
whom  the  special  j.ury  was  nominated.     Secondly,  the 
supposed  unindifferency  of  the  sheriff.     The  supposed 
challenge  to  the  polls  was  on  the  ground  of  opinions, 
supposed  to  have  been  expressed  by  the  jurors  hostile 
to  the  defendants,  or  some  of  them,  and  to  their  cause. 
Before  I  make  any  comments  on  these  groundsf  I  will 

observe 


Edmonds. 
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observe  that  it  is  an  established  rule  as  to  proceedings        1821. 
erf"  this  kind,  that  no  challenge  either  to  the  array  or  to      _ 
the  polls  can  be  taken,  until  a  iuU  jury  shall  have  ap«      ^agatntt 
peared,  and  if  twelve  of  those  named  in  the  original 
pannel  do  not  appear,  a  tales  roust  be  prayed,  and  the 
i^pearance  of  twelve  obtained  before  any  challenge  be 
made.     Upon  this  point,  it  will  be  sufficient  to  refer  to 
the  case  of  Vicars  v.  Langham^  Hob.  235.     In  that  case, 
the  plaintiff  first  prayed  a  tales,  and  after  the  jury  made 
fiill  by  tales,  he  challenged  the  whole  pannel  by  ex- 
cqption  to  the  sheriffs.     The  pannel  was  thereupon 
quashed,  and  a  new  jury  returned  by  the  coroners,  by 
which  the  cause  was  tried.    A  writ  of  error  was  brought, 
and  the  exception  taken  thereon  was,  that  the  plaintiff 
having  first  prayed  a  tales  to  the  sherifis  and  obtained 
it,  was  estopped  to  challenge  the  pannel  for  exceptions 
to  the  sherifis.     But  it  was  resolved,  that  there  could  be 
no  challenge,  neither  to  the  pannel  nor  to  the  }x>Il,  till 
first  there  were  a  full  jury,  so  that  the  jury  not  ap- 
pearing full,  there  was  a  necessity  to  have  a  tales,  or 
else  the  challenge  could  not  have  been  taken ;  and  so 
the  cause  would  have  remained  pro  defectu  juratorum, 
if  the  plaintiff  had  not  prayed  it,  for  the  defendant 
could  not,  and  so  the  judgment  was  affirmed.     Now 
every  one  of  the  challenges  taken  at  this  trial,  was  taken 
and  made  before  a  full  yiry  had  appeared,  and  therefore 
made  irregularly  and  out  of  season.     It  must  further  be 
observed,  that  the  disallowing  of  a  challenge  is  a  ground 
not  for  a  new  trial,  but  for  what  is  strictly  and  techni- 
cally a  venire  de  novo.     The  party  complaining  thereof 
applies  to  the  Court,  not  for  the  exercise  of  the  sound 
and  legal  discretion  of  the  judges,  but  for  the  benefit  of 
an  imperative  rule  cS  law,  and  the  improper  granting 
Vol.  IV.  K  k  or 


EoMOWM. 
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1821.  or  the  improper  refusing  of  a  challenge,  ii  alike  the 
■"""^  foundation  for  a  writ  of  error.  Every  challenge^  either 
against  to  the  array  or  to  the  polls  ought  to  be  propounded  m 
such  a  way,  that  it  may  be  put  at  the  time  upon 
the  nisi  prius  record,  and  so  particular  were  they  in 
early  times,  whai  challenges  were  more  in  use^  that  it 
was  made  a  question  in  27  H.  8.  IS.  B.  pL  36.,  whether 
it  was  not  a  fatal  defect  to  oqfiit  the  concluding  of  it^ 
with  an  **  Et  hoc  paratus  est  verificare^"  and  it  was^ 
because  many  precedents  were  shewn  without  such  a 
conclusion,  and  the  justices  did  not  choose  to  depart 
from  the  precedents  that  it  was  held  unnecessary. 
When  a  challenge  is  made,  the  adverse  party  may 
either  demur  (which  brin^  into  consideration  the 
legal  validity  of  the  matter  of  challenge)  or  counter- 
plead, (by  setting  up  some  new  matter  consistent  with 
the  matter  of  challenge,  to  vacate  and  annul  it  as  a 
ground  of  challenge,)  or  he  may  deny  what  is  alleged 
for  matter  of  challenge,  and  it  is  then,  and  then  only 
that  triers  are  to  be  appointed.  The  case  before 
quoted  from  Hobart  furnishes  an  instance  of  a  writ  of 
error,  for  the  allowance  of  a  challenge,  which  could  not 
have  been  brought,  unless  the  challenge  had  been  re* 
turned  on  the  postea:  and  in  comparatively  modem 
times  there  are  two  instances  of  the  like  nature.  One 
in  Kynaston  v.  Mayor j  &c.  oi  Shremsbury^  Andr.  85.,  and 
another  in  Hesketh  v.  Braddociy  Burr.  iSi7.  In  the 
latter  case^  the  defendant  challenged  both  the  array  and 
the  polls ;  both  challenges  are  entered  upon  the  record. 
To  the  first,  (and  probably  to  the  second)  Uie  plaintiff 
demurred.  The  demurrer  was  allowed,  the  challenges 
over-ruled,  and  the  cause  tried.  Error  was  brought 
thereon,  and  the  judgment  reversed^  and  upon  the 
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judgment  of  reversal,  a  writ  of  error  was  brought  in  the       182I» 
King's  Bench.     The  validity  of  the  grounds  of  ehal** 
lenge  was  then  again  discussed,  and  the  judgment  of     ^aiaui 
reversal  was  affirmed.     The  challenges,  therefore,  ought 
in  this  case  to  have  been  put  upon  the  reoord,  and  the 
defendants  are  not  in  a  condition  in  strictness  to  ash  of 
the  Court  an  opinion  upon  their  sufficiency.  But  notwith* 
standing  this  defect  of  form  on  the  part  of  the  defendants, 
the  Court  has  taken  into  consideration  the  validity  of 
these  challenges,  and  it  is  upon  the  ground  of  their  in* 
validity,  not  on  the  defect  of  form,  that  we  think  the 
new  trial  ought  to  be  refhsed.     It  has  never  been  the 
practice  of  the  Court  to  grant  a  new  trial,  for  the 
purpose  of  giving  a  party  an  oppolrtunity  of  advancing 
an  untenable  objection,  and  I  have  noticed  these  points 
of  irregularity,  chiefly  in  answer  to  one  of  the  topics 
that  was  addressed  to  us  on  the  part  of  the  defendants* 
It  was  said  the  defendants  had  a  right  to  make  their 
challenge,  and  to  have  it  tried,  whether  they  could 
sustain  it  by  proof  or  not.     To  which  I  answer,  if  they 
had  that  right  and  would  insist  upon  it,  they  should 
have  pursued  it  rightly  and  regularly.     Not  having 
done  so,  their  ground  and  their  intended  proof  must  be 
open  to  examination.     And  if  upon   examination,  it 
appear  that  they  could  not  have  sustained  their  ohaU 
lenge,  tliey  are  not  entitled  to  a  delay  of  justice,  in 
order  to  give  them  an  opportunity  of  making  an  tx« 
periroent  in  due  form,  which,  in  the  opinion  of  the 
Court,  would  be   deficient  in  substance.    I  proceed^ 
therefore,  to  examine  the  grounds  and  substance  of  th# 
several  challenges.  , 

And  first,  as  to  the  challenge  of  the  array,  that  is,  of 
the  whole  special  jury  pannel,  for  the  suppoied  nnindifi* 
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IS21.       ferency  of  the  Master  of  the  Crown  Office.    To  sustain 
"■— ^        this  charge  of  unindi&rency,  several  matters  of  fact 
agamtt        were  mentioned,  from  some  or  all  of  which  it  was  con- 
tended,  that  triers,  if  appointed,  might  infer  that  the 
officer  was  not  indi£Perent.     Of  those  matters,  two  were 
of  a  general  nature,  and  two  more  especially  addressed 
to  the  particular  case  in  question.     First,  it  was  said, 
that  the  officer  had  selected  the  names  of  the  jurors, 
and  not  taken  them  by  some  mode  of  mere  hazard  or 
chance  from  the  freeholders'  book.     Secondly,  that  in 
this  selection  he  had  taken  those  names  only  which  had 
the  addition  of  Esquire.     Thirdly,  that  among  those 
selected  and  ultimately  retained  by  him,  some  were  gen- 
tlemen acting  in  the  commission  of  the  peace  for  the 
county.     Fourthly,  that  the  original  nomination  com- 
prised several  persons,  who,  as  grand  jurymen,  had 
found  the  present  indictment;  and  that  although  this 
objection  was  pointed  out  to  the  Master,  as  soon  as  it 
was  discovered,  that  two  or  three  gentlemen  whom  he 
had  named  were  of  that  class,  yet  he  persisted  to  retain 
those  and  to  name  others,  until  the  solicitor  of  the  trea- 
sury, being  consulted,  consented  to  abandon  them ;  upon 
which  he  struck  them  all  out,  and  substituted  other 
names  in  their  places.     Before  the  discussion  of  these 
points,  a  preliminary  enquiry  must  be  made ;  and  if  it 
shall  turn  out  that  there  cannot,  by  law,  be  any  chal- 
lenge of  the  array  at  a  trial,  on  any  supposed  ground 
of  unindifferency  in  the  officer  of  the  court  who  has 
nominated  a  special  jury,  the  consideration  of  these 
points  will  become  immaterial,  or  material  only  in  an- 
other view  of  the  subject. 

It  cannot  be^  or  at  least  it  has  not  hitherto  been  as- 
certained, at  what  time  the  practice  of  appointing  special 
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juries  for  trials  at  nisi  prius  first  began.     It  probably         162]. 
arose  out  of  the  practice  of  appointing  juries  for  trials 
at  the  bar  of  the  courts  at  Westminster^  and  was  intro-       _agaifut 
duced  for  the  better  administration  of  justice,  and  for 
securing  the  nomination  of  jurors  duly  qualified  in  all 
respects  for  their  important  ofSce.   It  certainly  prevailed 
long  before  the  statute  3  G.  2.  c.  25.5  t^nd  was  recognized 
and  declared  by  that  statute,  which  refers  to  the  former 
practice.    The  whole  matter  is  comprised  in  the  fifteenth 
and  two  following  sections  of  the  statute.     The  fifteenth 
section  begins  by  reciting,  that  some  doubt  had  been 
conceived,  touching  the  power  of  the  Courts  at  Westmin-» 
ster  to  appoint  juries  to  be  struck  before  the  clerk  of  the 
crown,   master  of  the  office,  prothonotaries,  or  other 
proper  officer  of  the  respective  courts,  for  the  trial  of 
issues  depending  in  the  courts,  without  the  consent  of 
the  prosecutor  or  parties  concerned,  unless  such  issues 
are  to  be  tried  at  the  bar  of  the  same  court,  and  then 
declares  and  enacts,  that  it  shall  be  lawful  for  the  Courts, 
upon  motion  made  on  behalf  of  his  majesty,  or  of  any 
prosecutor  or  defendant,  in  any  information  or  indict* 
ment  for  misdemeanor,  &c. ;  or  plaintiff*  or  defendant 
in  any  action  or  suit,  and  the  Courts  are  thereby  au- 
thorised and  required,  upon  such  motion,  to  order  and 
appoint  a  jury  to  be  struck  before  the  proper  officer  of 
the  Courts,  in  such  manner  as  special  juries  have  been 
and  are  usually  struck  in  such  Courts,  upon  trials  at 
bar  had  in  the  same  Courts ;  which  said  jury^  so  struck 
as  aforesaid y  shall  be  the  jury  returned  for  the  trial  of 
the  said  issue.     The  sixteenth  section  relates  only  to  the 
costs.    Tiic  seventeenth  section  enacts,  that  when  a  spe- 
cial jury  shall  be  ordered  to  be  struck,  in  any  cause 
arising  in  any  city  or  county  of  a  city,  or  town,  the 
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1821.        sheriff  or  undersheriff  Bhall  be  orderedi  by  the  rule)  to 
■""**       bring  before  the  proper  officer  the  books  or  lists  of  per- 
agamtt        sons  qualified  to  serve  on  juries  within  the  same,  in  like 
manner  as  the  freeholders'  book  hath  been  usually  or- 
dered to  be  brought,  in  order  to  the  striking  of  juries 
for  trials  at  bar,  in  causes  arising  in  counties  at  large, 
and  the  jury  shall  be  taken  and  struck  out  of  such  books 
or  lists.    Upon  this  statute  it  may  be  observed,  first, 
that  there  is  no  provision  as  to  the  mode  of  taking  and 
striking  the  special  jury ;  but  that  matter  is  left  to  the 
ordinary  practice  used  in  cases  of  trials  at  bar.    2dly, 
That  there  is  a  positive  enactment,  that  the  jury  so 
struck  shall  be  the  jury  returned  for  the  trial  of  the 
issue.    And,  8dly,  That  although  the  statute  contains  a 
provision  for  the  attendance  of  the  sheriff  of  the  county  of 
a  city  or  town,  it  contains  none  as  to  the  attendance  of  the 
sheriff  of  a  county  at  large ;  leaving  that  to  be  enforced 
according  to  antecedent  practice,  which  may  well  be  sup- 
posed have  been  more  perfectly  established  in  the  cases 
of  counties  at  large,  than  in  smaller  districts,  by  reason 
of  its  more  ft*equent  occurrence.     This  statute,  there- 
fore, must  necessarily  be  understood  and  construed,  in 
n)any  respects,  by  reference  to  the  antecedent  and  exist- 
ing practice  of  the  Courts.     And,  notwithstanding  all 
the  learning  and  research  that  have  been  bestowed  on 
the  present  case,  on  the  part  of  the  defendants,  not  one 
solitary  instance  has  been  found  of  an  offer  to  challenge 
the  array  on  the  supposed  ground  of  unindifferency  in 
the  officer  of  the  Court  by  whom  a  jury  had  been  no- 
minated for  any  trial,  either  at  bar,  or  at  nisi  prius, 
either  before  or  since  the  statute ;  although  there  must 
have  been  many  occasions,  on  which  it  may  reasonably 
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be  presumed,  that  such  a  step  would  have  been  takeOi        18S1. 
if  it  had  been  thouirht  maintainable.  — 

In  considering  the  causes  of  the  absence  of  any  such  jifa^iii 
attempt  in  former  times,  it  will  be  proper  to  advert  to  ~ 
the  circumstances  under  which  a  challenge  to  the  array 
is  made  in  other  cases.  Such  a  challenge  is  always 
grounded  upon  some  matter  personal  to  the  officer  by 
whom  the  jury  has  been  summoned,  and  their  names 
arrayed  or  placed  in  order  upon  the  parchm.ent  or  pan- 
nel  whereon  they  are  returned,  in  writing,  to  the  Court* 
Upon  trials  for  felony,  this  pannel  is  not  in  any  manner 
published  or  made  known,  until  the  sitting  of  the  Courts 
at  which  the  trial  takes  place;  and,  therefore,  that  sitting 
necessarily  furnishes  the  first  opportunity  of  making  any 
objection  to  it.  Upon  other  trials,  and  in  the  superior 
courts,  there  have  always,  or  at  least  almost  universally^ 
been  two  successive  processes  to  enforce  the  attendance 
of  the  jury.  First,  A  venire  returnable  in  the  Cottrl 
above,  at  the  place  of  its  sitting,  and  in  some  day  in 
term.  To  this  process,  the  sheriff  formerly  made  an 
actual  return  of  the  names  of  jurors  as  summonedf 
but  the  jurors  themselves  did  not  i^pear.  This,  there^ 
fore,  was  followed  by  a  second  process,  more  compulsory 
in  its  nature,  requiring  their  attendance  in  the  Court,  in 
like  manner,  on  some  other  day.  This  process  b  still 
issued  in  its  primitive  and  unqualified  form  for  trials  at 
bar ;  but,  for  trials  at  nisi  prius,  it  contains  a  clause^  inr* 
sertcd  by  virtue  of  the  ancient  statute  of  nisi  prius, 
qualifying  the  command  for  their  attendance  in  the 
Court  above,  in  case  the  justices  of  assize  shall,  before 
the  day  appointed,  come  into  the  county  at  some  day 
and  place  particularly  mentioned.  Upon  this  view  of 
the  process,  and  adverting   to  that  established  nik 
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li2U       which  postpones  a  challenge  of  the  array  until   the 
*^TT       adtial  appearance  of  a  full  jury,  it  is  manifest  that  no 
flgawy        psrty  has  an  opportunity  of  making  such  a  challenge 
until  the  cause  has  been  actually  called  on  for  trial. 
This,  therefore^  being  the  first  opportunity,  is,  in  the 
ordinary  course,  the  proper  time  and  season  for  such  a 
dildlenge,  where  the  jury  have  been  impannelled  and 
chosen  in  the  usual  way  by  the  sheriff.     But  as  the 
effisct  of  such  a  challenge,  if  allowed,  would  often  be  to 
delay  the  trial,  it  became  usual  for  a  plaintifi^  who  an* 
tidpated  that  such  a  challenge  might  be  efiectually  made, 
to  apply  to  the  Court,  and  suggest  the  objection  to  the 
sheriff,  and,  if  this  was  not  denied,  the  Court  directed 
its  process  to  the  coroners  of  the  county  instead  of  the 
sheriff.     And,  in  case  the  coroners  also  were  liable  to 
objection,  and  this  was  suggested  to  the  Court,  then  the 
Court  appointed  certain  persons  of  its  own  nomination, 
ealled  dizors,  to  whom  the  process  should  be  directed. 
And  this  course  of  practice  is  not  kltogether  obsolete  at 
the  present  time.     Tlie  coroners,  like  the  sherifl^  are 
general  officers,  and  not  the  particular  officers  of  the 
Court ;  amenable,  indeed,  to  the  Court  for  misconduct, 
but  acting  officially  under  the  general  authority  of  the 
law,  and  not,  like  elizors,  under  the  special  authority  of 
the  Court.     The  array,  therefore,  may  be  challenged 
for  causes  of  personal  objection  to  the  coroners.     But 
where  the  process  has  been  directed  to  elizors^  there  can  be 
no  challenge  of  ihe  arrays  Co.  Litt.   158.  a.;  because, 
saith  ihe  author,  they  were  appointed  by  the  Cour(; 
but  he  may  have  his  challenge  to  the  polls.     So,  like- 
wise, on  a  writ  of  right,  whereon  the  sheriff  returns  to 
the  Cpurt  four  knights,  by  whom,  after  being  sworn 
for  this  purposei  twelve  othei:^  are  chosen  and  named  in 
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the  presence  of  the  parties,  to  constitute  with  the  1821. 
same  knights  the  grand  assize,  or  trying  jury,  con-  ,^^ 
sisting  of  sixteen  persons,  there  cannot,  after  the  pan-  jagainai^ 
nel  is  returned  by  the  four,  be  any  challenge,  either 
of  the  pannel  or  of  the  polls  s  though  the  twelve,  before 
any  assent  or  return  of  the  pannel,  may  be  challenged 
brfore  the  four  knights  electors.  Co.  Litt.  294.  See 
also  Booth* s  Real  Actions^  p.  97  and  102.,  7  Hen.  4. 
fo.  20.  Now  the  nomination  of  a  special  jury  by  the 
known  and  general  officer  of  the  Court,  whether  the 
clerk  of  the  crown  or  master  of  the  office^  or  otherwise, 
is  precisely  analogous  to  a  nomination  by  elizors  spe- 
cially appointed  by  the  Court  for  the  particular  pur- 
pose; and,  as  the  array  cannot  be  challenged  in  the 
latter  case,  I  am  unable  to  discover  any  satis&ctory 
reason  for  saying,  in  the  absence  of  all  practice  and 
authority,  that  it  may  be  challenged  in  the  former* 
The  reason  for  disallowing  it  holds  equally  in  both 
cases ;  the  Court  may  be  applied  to.  If  there  be  any  rea- 
sonable personal  objection,  known  before^hand,  the 
Court  will,  upon  pr(^r  application,  order  the  nomina- 
tion to  be  made  by  another  officer:  if  any  reasonable 
objection  arises  from  the  conduct  of  the  officer  on  the 
particular  occasion,  the  Court,  having  power  over  its 
own  rule,  at  least  until  every  thing  shall  have  been 
completed  under  it,  can  reform  and  correct,  and,  if  ne- 
cessary, make  a  new  rule  for  nomination  by  another 
officer,  or  abrogate  the  rule  entirely,  and  leave  the  no* 
mination  to  the  sheriff.  Jf  the  application  be  not  made, 
or  be  refused  by  the  Court  as  unreasonable,  it  may  wdl 
be  supposed  that  no  reasonable  objection  exists,  espe- 
cially when  it  is  considered  that  the  party  has  the  power 
of  striking  out  twelve  names. 
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1821.  Another  reason  against  allowing  such  a  challenge  iMf 

— "■"  the  great  inconvenience  that  would  ensue,  and  the 
agahtsi  almost  Utter  impossibility  of  enquiring  into  the  matter 
satisfactorily  at  nisi  prius.  If  such  a  challenge  can 
be  allowed  in  one  case,  it  must  be  allowed  in  all, 
criminal  and  civil,  for  the  prosecutor  and  for  the  de^ 
fendant.  And  such  challenges  may  be  used  as  an 
instrument  of  delay  or  vexation  at  every  assizes  through* 
out  the  kingdom,  and  must  be  tried  in  the  absence  cf 
the  person  by  whom  the  pannel  has  been  formed,  and 
consequently  without  any  opportunity  of  answer  or  ex- 
planation ;  whereas  the  sheriff  and  the  coroners  are 
bound  by  the  duty  of  their  office  to  attend  at  the  assises, 
and  in  fact  almost  invariably  do  so. 

I  have  already  mentioned,  that  the  practice  of  nomin* 
ating  jurors  under  a  rule  of  the  courts  at  Westminster^ 
is  antecedent  to  the  statute,  and  confirmed  by  it ;  and  I 
must  here  again  notice  the  concluding  words  of  the  15th 
section^  <*  which  said  jury,  so  struck,  shall  be  the  jury 
returned  for  trial  of  the  issue."  I  cannot  reconcile  that 
expression  to  the  supposition,  that  any  idea  was  aiter^ 
tained  by  the  legislature  that  the  jury  so  struck  and 
returned,  that  is,  the  whole  pannel  and  the  whole  pro- 
ceeding, should  be  set  aside  at  nisi  prius,  at  least  upon 
any  challenge  to  the  favour.  In  the  case  of  The  Kittg 
v.  Johnsofh  the  challenge  was  on  an  objection  to  the 
sheriff;  and  the  answer,  that  he  was  acting  under  a  rule 
of  the  Court,  could  not  be  satisfactorily  given  at  nisi 
prius,  because  the  other  party  was  not  prepared  with 
the  rule  of  court.  This  matter  appears  to  have  been 
introduced  by  way  of  counterplea  to  the  challenge;  and 
there  was  a  special  demurrer  to  the  counterplea,  assign^ 
ing,  among  other  causes^  the  non-production  of  the 
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rule.  And,  according  to  the  account  of  the  case  in  the  ld21« 
Craam  Circuit  Companion^  pp.  105,  6.  of  the  eighth  -*— — 
edition,  the  Judges  of  Chester  held  the  counterplea  ill,  agabm 
because  the  Court  there  could  not  take  notice  of  the 
rule  of  Court ;  and  Lord  Hardwicke  afterwards  said  the 
Judges  had  done  right,  because  the  rule  of  the  Court 
could  not  be  taken  notice  of.  And  this  appears  to  be  a 
more  satisfactory  reason  than  that  which  is  mentioned  if, 
the  report  in  2  Strange^  1000.  (which  reason,  however, 
does  not  apply  to  the  present  point),  namely,  that  the 
sheriff  would  have  the  ordering  of  the  names  on  the 
pannel.  It  may  be  further  observed,  in  support  of  the 
reason  mentioned  in  the  Crown  Circuit  Companion^  that 
the  trial  being  in  Cheshire^  the  jury  process  did  not 
issue  from  this  Court ;  but  the  record  was  sent  by 
mittimus  to  the  chamberlain  of  the  county  palatine, 
and  the  jury  process  issued  from  the  Court  of  Great 
Sessions  ;  and  the  case  was  tried  at  the  bar  of  the 
Court  there,  in  the  usual  course. 

One  other  instance  only  of  challenge  of  the  array  of 
a  jury  nominated  under  a  rule  of  Court  was  mentioned^ 
viz.  The  King  v.  Burridge.  (a)  This  was  before  the  statute; 
and  it  appears  to  have  been  thought  that  the  rule  of 
Court  could  not  dispense  with  the  rule  of  law  as  to 
hundredors.  It  is  unnecessary  to  give  any  decisive 
opinion  on  that  point  at  present;  I  will  therefore  only 
say,  that  if  it  be  law,  great  inconvenience  may  ensue* 

We  are  all,  tlierefore,  of  opinion,  that  a  challenge  td 
the  array  cannot  be  taken  at  nisi  prius  for  the  supposed 
unindifferency  of  the  ofQcer,  by  whom  the  jury  was 
nominated  under  a  rule  of  Court,  according  to  the 
statute.  Indeed,  it  stands  as  n  matter  of  doubt  in  tho 
books,  whether  any  challenge  to  the  array,  which  cq>er« 

(a)  1  StTn  595. 
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.  IB2].       ates  only  as  a  challenge  to  the  favour,  like  the  present, 
•  can  be  taken  acj^ainst  the  crown.    This  beincr  doubtful,  I 

against  place  no  reliance  upon  it.  And  as  these  defendants 
had  two  entire  terms  in  which  they  might  have  applied 
to  this  Court;  and  forbore  to  do  so,  unless  their  ob- 
jections could  prevail  as  grounds  of  chdlenge,  they 
must  be  of  a  very  plain  and  cogent  nature  to  induce  the 
Court  to  listen  to  them  at  this  stage  of  the  proceedings 
for  the  purposes  of  a  new  trial,  which  would  be  con- 
trary to  all  rules  and  analogy  of  practice.  So  that  it  is 
not  absolutely  necessary  to  notice  or  discuss  the  parti- 
cidar  grounds  alleged.  But  it  will  be  more  satisfactory 
to  do  so ;  and  I  will  therefore,  for  the  purpose  of  con- 
sidering them,  suppose  that  the  array  may,  in  a  case  like 
the  present,  be  challenged  for  alleged  unindifierency  in 
the  officer  who  nominated  the  jury. 

The  first  ground  was,  that  the  officer  selected  the 
names,  and  did  not  take  them  by  some  mode  of  chance 
or  hazard.  Now  such  a  mode  would  be  contrary  to  all 
precedent  and  example.  Jurymen  have  always  been 
named  by  the  discretion  of  some  person ;  of  the  sheriff, 
the  coroners,  or  elizors.  In  special  juries,  before  the 
statute,  they  were  named  by  an  officer  of  the  Courts ; 
the  statute  recognizes  and  confirms  the  practice  in 
general  terms.  It  is  impossible  to  suppose,  that  the 
l^slature  passed  a  statute  to  confirm  .the  practice, 
without  knowing  how  that  practice  was  conducted ;  and 
not  less  impossible  to  suppose,  that  an  act  of  parliament, 
evidently  passed  for  the  purpose  of  obtaining  jurymen 
of  some  superior  qualification,  should  be  carried  into 
effect  by  the  adoption  of  a  mode  that  would  leave  the 
qualification  absolutely  to  chance.  2dly,  The  second 
^proond  wa»,  that  the  officer  nominated  those  persons 

only 
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only  whose  names  had  the  addition  of  esquire,  or  of  IS&U 
some  higher  degree.  On  a  charge  of  partiality,  it  is 
material  to  consider,  whether  the  act  be  according  to  ^^oinsi^ 
usage  and  precedent,  or  a  departure  from  them.  And 
it  is  well  ascertained,  that  the  nomination  of  gentlemen 
of  this  class  is  according  to  the  general  and  anciaiit 
usage  of  all  the  CJourts,  so  that  it  affi)rds  not  the  slightest, 
evidence  of  partiality  in  the  particular  case.  Something 
like  ridicule  was  attempted  to  be  cast  upon  this  addition 
of  esquire  in  the  freeholders'  book,  and  we  were  told, 
that  it  is  the  constable  who  makes  the  esquire.  But 
how  is  it  that  the  constable  acts  in  this  case  under  the 
statute  that  was  referred  to  ?  He  selects  from  the  rate- 
book of  his  parish,  the  names  of  persons  qualified  to 
serve  on  juries,  and  afiixes  the  list  on  the  church-door 
in  the  first  instance,  and  afterwards  returns  it  to  the 
quarter  sessions,  and  we  must  therefore  suppose,  that  he 
gives  to  each  individual  the  addition  and  description  by 
which  he  is  usually  known  and  addressed  in  his  own 
neighbourhood.  But,  suppose  the  constable  to  give 
this  addition  to  .persons  of  inferior  rank,  and  to  with- 
hold it  from  those  of  superior,  he  may  indeed,  by  so 
doing,  deceive  the  officer  of  the  Court  in  some  respect, 
but  he  will  do  nothing  of  which  these  defendants  can 
complain  without  inconsistency,  because  they  say,  they 
ought  not  to  be  tried  by  persons  above  the  common 
degree,  and  this  is  the  substance  of  their  complaint 
against  the  nomination  of  esquires.  Nor  is  partiality  in 
any  degree  evidenced  by  the  particular  circumstance  on 
which  so  much  stress  was  laid,  namely,  the  small  num- 
ber of  persons  having  the  addition  of  esquire  in. the 
freeholders'  book  of  Warwickshire;  indeed^  that  cir« 
cumstance  has  a  contrary  tendency,  because  by  nar« 

rowing 
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1821.       rowing  the  choice,  it  shews  that  the  officer  looked  to  a 

«.    J,  ^       class  only,  according  to  the  usual  practice,  and  not  to  the 

agaiiut       personal  character  of  particular  individuals*    If  he  had 

£iilcoir])s« 

looked  at  the  latter,  he  would  naturally  have  taken  to 
himself  a  larger  scopes  as  furnishing  more  numerous  ob- 
jects for  his  selection.  It  is  the  very  object  of  a  special 
jury  to  obtain  the  return  of  persons  o(  a  somewhat 
higher  station  in  society,  than  those  who  are  ordinarily 
summoned  to  attend  as  jurymen  at  nisi  prius.  And  a 
similar  practice  has  long  prevailed,  even  in  the  exe- 
cution Qf  writs  of  inquiry  of  damages,  before  the  sheriff; 
wherein  a  party  obtains,  on  application,  a  rule  of  the 
Court,  in  obedience  to  which,  the  sheriff  summons 
persons  of  a  somewhat  higher  class,  than  those  by  whom 
he  is  ordinarily  attended.  This  object  is  accomplished 
in  the  mode  open  to  the  smallest  portion  of  suspicion 
or  objection,  by  adverting  to  the  addition  placed  against 
the  name.  And  we  have  no  doubt,  that  the  officer  has 
the  power  of  nomination,  and  of  nominating  only  from 
the  higher  classes  according  to  the  ancient  practice,  and 
that  he  acts  wisely  in  doing  so,  (unless  there  be  some 
special  reason  for  adopting  a  new  and  different  course. 
In  the  present  instance,  we  have  the  affidavit  of  the 
officer,  stating,  that,  to  the  best  of  his  knowledge  and 
belief,  he  knew  not  even  by  name  more  than  two  of  the 
persons  whose  names  be  put  upon  the  list;  that  he  had 
not,  to  the  best  of  his  Icnowledge,  ever  seen  more  than 
one  of  them,  and  that  one  only  once;  and  further,  that 
he  knew  nothing  of  or  concerning  the  connections  or 
principles  of  any  of  them,  by  which  he  was  influenced 
in  his  nomination ;  and  that  he  nominated  each  of  them 
solely,  because,  in  looking  indiscriminately  over  the 
books,  in  the  manner  that  he  has  mentioned,  he  net 

with 


IN  ta^  Skcono  Ysab  of  GEORGE  IV.  487 

with  bis  name  among  that  class  of  pcrsonS)  from  which,        1821. 

according  to  his  opinion,  the  special  jurors  have  been 

usually  struck.  cgamif 

£0M0«BI» 

The  third  ground  of  complaint  was,  that  the  officer 
named  several  gentlemen  acting  under  the  commission 
of  the  peace  for  the  county.  It  was  said  that  those 
gentlemen  must  be  supposed  not  to  be  unindifferent  be- 
tween the  crown  and  the  defendants,  upon  this,  which 
was  termed  a  political  prosecution,  because  they  hold 
their  office  at  the  pleasure  of  the  crown.  I  do  not 
exactly  know  what  is  meant  by  a  political  prosecution ; 
the  present,  as  I  collect  from  the  indictment,  is  a  pro- 
secution for  a  high  misdemeanor  against  the  public 
peace,  and  the  constitution  and  rights  of  one  branch,  at 
least,  of  the  legislature  of  the  country.  It  is  true^  in- 
deed, that  justices  of  the  peace  hold  their  office  at  the 
pleasure  of  the  crown,  but  they  hold  a  laborious  and 
burthensome,  and  not  a  profitable  office ;  and  it  is  really 
a  gross  calumny  upon  a  class  of  persons,  to  whom  the 
nation  is  most  peculiarly  indebted  for  valuable  and  gra- 
tuitous services,  to  suppose  that  they  will  not  act  im- 
partially between  the  king  and  his  people.  If  gentlemen 
of  this  description  should  be  returned  by  the  sheriff,  no 
challenge  could  be  taken  to  them  individually,  as  a 
challenge  to  the  polls,  on  the  ground  of  their  office ;  it 
has  been  the  constant  practice,  to  name,  some  gentlemen 
of  this  class  on  special  juries,  or  rather  no  one  has 
ever  tliought  of  omitting  them  on  the  nomination. 
Some  of  them  are  constantly  returned  by  the  sheriff  as 
grand  jurymen ;  and  no  man,  who  wishes  well  to  the 
country,  can  wish  to  see  them  excluded  as  a  class,  and 
by  reason  of  their  office,  from  any  portion  of  the  admi- 
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1821.       nistration  of  justice^  wherein  they  have  been  accustomed 

"""■^      to  take  a  part. 

iVBiMjt  The  last  ground  of  complaint  on  this  head^  was  the 

original  nomination  of  some  of  the  gentlemen  who  had 
been  named  on  the  grand  jury,  by  which  this  indict- 
ment  was  found.  The  Master  of  the  Crown  Office  has 
informed  us,  upon  his  oath,  that  he  did  not  consider 
this  fact  to  form  a  valid  objection  to  their  nomination. 
And  taking  this,  as  we  are  bound  to  take  it,  not  merely 
from  the  particular  oath,  but  from  the  well  known  and 
general  honour  and  integrity  of  that  officer,  to  be  truc^ 
it  is  impossible  to  say,  that,  although  he  might  be 
mistaken  in  his  opinion,  he  did  not  act  honestly  in 
abiding  by  it,  until  the  solicitor  of  the  treasury  con- 
sented to  waive  the  nomination.  The  nomination  was 
waived  and  abandoned,  and  in  fiict,  every  name  of  this 
description  was  struck  out  of  the  list  of  48,  and  other 
names  substituted,  before  the  list  was  delivered  out  to 
the  parties  for  reduction;  so  that  the  defendants  sus- 
tained no  possible  prejudice  or  inconvenience  from  the 
intended  nomination. 

And  here  I  will  observe,  that  this  circumstance  affords 
an  instance  of  the  utility  of  the  presence  of  the  parties 
at  the  time  of  the  nomination  of  tlie  48,  which  we  were 
told  would  be  useless,  if  the  officer  might  name  at  his 
pleasure.  For  if  the  parties  had  not  been  present,  it  is 
probable  that  some  names  of  this  description  might  have 
stood  among  the  48,  either  from  ignorance  of  the  fiict, 
or  from  the  mistaken  opinion  of  want  of  objection  to 
them.  The  presence  of  the  parties  may  enable  them, 
on  many  occasions,  to  give  useful  hints  which  the  officer 
will  adopt,  as  for  instance,  the  death,  absence^  or  ill 
health,  of  a  person  named  in  the  freeholders'  book. 

The 


IN  TttE  Secokd  Yeah  of  OEOROE  IV.  *8A 

.  The  only  reroaiiiing  ground  of  challenge  to  the  amy       ^Ml* 
was,  the  supposed  unindifferency  of  the  sheriff;    and      hm  Kiwa 
this  was  to  be  manifested  by  the  supposed  omission  to      bSbwiL 
summon  one  of  the  gentlemen  named  in  the  pannel  of 
the  special  jury.    This  was  treated  as  a  challenge  to 
the  favour  for  unindifferency.   It  could  not  be  a  ground 
of  principal  challenge^    according    to  any  authority. 
Considering  it  as  evidence  of  pardality,  let  us  see  how 
the  fact  stands.    The  under-sheriff  directed  the  sum* 
mons  of  this  gentleman,  at  the  same  time  and  manner  as 
of  the  others  named  in  the  pannel.  ^  The  inferior  officer, 
whose  duty  it  was  to  serve  the  summons,  sent  it  in  a  very 
n^ligent  and  blameable  manner,  together  with  a  sum^' 
mons  in  some  other  causes,  by  a  carrier  or  newsman, 
instead  of  taking  it  himself.    This  was  done  without  thd 
privity  of  the  high  sheriff,  or  his  under-sheriff.     Hcrw, 
then,  can  it  lead  to  any  inference  of  partiality  in  tb6 
mind  of  either  of  those  officers?  But,  further,  how  werV 
the  defendants  prejudiced  by  it?  Mr.  Peachy  the  gentle^ 
man  in  question,  appears,  by  the  affidavits  before  us,  to 
have  been  long  in  an  infirm  state  of  health ;  to  have 
been  summoned,  either  as  a  grand  or  spedal  juryman, 
to  every  assizes  at  Warwick^  for  the  last  eight  years,  and 
never  once  to  have  attended;  and  to  have  been  sum*-' 
moned  ta  this  very  assize,  in  due  time,  on  some  other 
causey  but  not  to  have  obeyed  that  summons.     So  that, 
upon  the  whole,  we  must  conclude,  that,  at  i^hatever 
time  or  manner  summoned  for  the  present  trial,  this 
gentleman  would  have  availed  himself  of  that  excuse  for 
absence  which  the  state  of  his  health  afforded.     It  is, 
therefore,  really  absurd,  to  treat  this  neglect  of  the  ill'' 
ferior  officer^  as  furnishing  evidence  of  partiality  in  th'd 
sheriff  to  sustain  a  challengeof  the  array  on  tbieitgrdund,^^ 
or  as  an  inducement  to  this  Court  to  grant  a  new  triaL 
Yinn  IV.  L  1  Th« 
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1891.  The  last  ground  of  the  motion  for  a  new  trial,  was 

^  „         the  refusal  of  what  has  been  called  a  challenge  to  the 

TlM  ILllNl  _ 

f^atHL  P^^  ^  ^^  ^^'^  ^^  ^®  special  jurymen.  This  challenge 
was  made  on  the  ground  oS  opinions  suf^posed  to  have 
been  eaqpreised  by  those  gentlemoi  hostile  to  the  defend- 
ants and  their  cause.  There  was  no  offer  to  prore  sndi 
an  expression^  by  any  extrinsic  evidence^  but  it  was  pro* 
posed  to  obtain  the  proo^  by  questions  put  to  the  jury* 
men  thonselves.  Hie  Lord  Chief  Baron  refosed  to 
allow  such  questions  to  be  answered ;  and*  in  our  opi- 
nioui  he  was  right  in  this  refusal.  It  is  tme^  indeed, 
that  he  permitted  similar  questions  to  be  answered  I7  the 
talesmen ;  but  in  so  doings  we  think  he  acted  under  a^ 
mistake.  It  does  not  appear,  distinctly,  in  what  precise 
form  the  question  was  propounded;  but^  in  order  to 
make  the  answer  available  to  any  purpose^  if  it  could 
baive  l^een  received,  it  must  have  been  calculated  lo 
shew  an  expression  of  hostility  to  the  defendants,  or 
Qome  of  them,  a  pre-conceived  c^inion  of  their  personal 
guUt,  or  a  determinirtion  to  find  thm  guilty;  any  thing 
short  of  this  would  have  been  altogether  irrelevant. 
The  language  of  Mr.  Seijeant  Hawkins  upon  this  sub^ 
ject,  Ub.  2.  e.  43.  s.  28.,  is,  that  if  the  juryman  <<  hath 
declared  his  (pinion  beforehand,  that  the  party  is  guilty, 
or  will  be  hanged,  or  the  like,  yet  if  it  shall  appear  that 
the  juror  hath  made  such  declaration  from  lus  know- 
ledge of  the  cause,  and  not  out  of  any  ill-will  to  the 
party,  it  is  no  cause  of  challenge."  So  that,  in  the 
opinion  of  this  learned  writer,  the  declaration  of  a  jury- 
man will  not  be  a  good  cause  of  challenge^  unless  it  be 
pade  in  terms  or  under  circumstances  denoting  an  ill 
intenlion  towards  the  party  challenging.  A  knowle^^ 
of  certain  facts  and  an  opinion  that  those  &cis  constitute 
a  erime^  are  certainly  no  grounds  of  cJmiIIcijb^  for  it  ia 

cterly 
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dearly  settled,  that  a  juryman  eannot  be  cbaUebged  by  I!f91« 
reason  of  his  having  pronounced  a  verdict  <^  gtiilty 
against  another  person  charged  by  the  sattie  indidr 
ment  (a)  In  Brook^  CAaUenge^pL  90.  it  is  thus  stated} 
It  is  a  good  challenge^  to  say  that  a  jmryman  has  reported^ 
that  if  he  be  impamwlled,  he  will  pass  for  the  plaintiff  | 
and  21  Hen.  7.  29.  is  referred  to.  Ibid.  ChaUengii  SJ« 
Another  jurjmian  was  challenged  for  fevoori  in  a  suit  ctf 
replevin ;  Babington  ;  if  he  has  said  twenty  times  that  be 
will  pass  with  the  one  party  for  the  knowledge  that  he  bat 
of  the  matter  and  of  the  truth,  he  is  indifferent ;  bot  if  he 
has  said  so  for  any  itfection  of  the  party,  he  is  favourable^ 
and  he  charged  the  triers  accordingly;  and  7  Hen.  6« 
fo.  25.  is  cited.  In  FUz.  ChaU.  22.,  the  opinion  of  Boa 
bington  is  thus  given :  *<  If  he  will  pass  for  one  party, 
whether  the  matter  be  true  or  false,  he  is  favourable ;  so^ 
if  he  has  said  that  he  will  pass  for  one  party,  if  it  be  far 
affection  that  he  has  to  the  person,  and  not  for  the  troth 
of  the  matter,  he  is  favourable ;  but  if  it  be  for  the  truth 
of  the  matter  that  he  has  knowledge  of  it,  he  is  not  &» 
vouraUe;  wherefore  you  will  enquire  according  tof  what 
I  have  said."  The  charge  of  Babington  to  the  triors,  kk 
given  in  the  Year-book,  7  Hen*  CJb.  25.  is  thus.  Ad- 
dressing himself  to  the  triers,  he  says ;  <*  If,  wheth^  thtf 
matter  be  true  or  false,  he  will  pass  for  the  one  or  the  other ^ 
in  that  case  he  is  favourable ;  but  if  a  man  has  said  twenty 
times  that  he  will  pass  for  the  one  or  the  otheri  you 
will  enquire,  on  your  oaths,  whether  the  cause  be  tot 
affection  that  he  has  to  the  par^,  or  for  the  knowledge 
he  has  of  the  matter  in  issue;  if  for  affection  that  he 

(a)  See  P.  Cook*B  case,  13  St.  Tr,  313.,  and  7tfa  reaolution  in  tlie 
c«ae  of  tlitf  RcgiddM^  8  Sh  TV.  985.,  and  Cna^ume't  cut,  IS  St;  tr.  9itt. 
Howeffn  edition. 
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1821  •       ^  ^^  ^^^  P&i*ty,  then  he  is  favourable,  but  otherwise 
■       not ;  and  if  he  has  more  affection  to  one  than  to  the 

agamsi  Other ;  but  if  he  has  a  full  knowledge  of  the  matter  in 
issuer  if  he  be  sworn,  he  will  speak  the  truth,  notwith- 
standing the  affection  he  has  for  the  party,  then  he  is  not 
favourable."  Again,  Bro.  pL  90.  By  Framck  J. ;  "  Not 
sufficient  of  freehold  is  a  good  challenge;  and  upon  this 
the  party  himself  shall  be  sworn,  whether  he  has  suffi- 
cient or  not."  J[n  the  49  Edw.  S,Jb.  1.,  it  appears, 
that  some  of  the  jurors  were  challenged,  for  that  they  had 
declared  the  right  of  one  party  or  of  the  other  before* 
hand,  or  given  their  verdict  beforehand,  and  some  for 
that  they  were  of  counsel  with  one  party  or  the  otheri 
and  of  their  fees :  and  mesmes  les  persons,  that  is  the 
persons  themselves,  were  sworn  to  speak  the  trutbi 
where  the  challenge  did  not  go  to  their  reproof  or 
shame ;  but  those  who  were  challenged,  for  that  they 
had  taken  of  the  party,  or  procured  without  taking 
were  not  sworn  on  the  voir  dire  to  give  evidence  to  the 
triers* 

These  ancient  authorities  shew,  that  expressions  used 
by  a  juryman  are  not  a  cause  of  challenge,  unless  they 
are  to  be  referred  to  something  of  personal  ill-will  to« 
wards  the  party  challenging ;  and  also,  that  the  jury- 
man himself  is  not  to  be  sworn,  where  the  cause  of 
challenge  tends  to  his  dishonour ;  and,  to  be  sure,  it  is 
a  very  dishonourable  thing  for  a  man  to  express  ill-will 
towards  a  person  accused  of  a  crime,  in  regard  to  the 
matter  of  his  accusation.  And  accordingly,  we  find  it 
established  in  later  times,  namely,  at  the  trial  of  Peter 
Cook  (a),  in  the  eighth  of  King  WiUiam  the  Third,  that 
such  questions  are  not  to  be  put  to  the  juror  himself.     So 

(a)   15  St.  Tr.  5S4.,  Uowdl, 

that 


£l>MOMM» 
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that  all  the  authority  in  the  law  on  this  head  is  against        1821, 
the  defendants,  and  shews,  that  the  refusal  of  the  Lord       "—" *" 

The  Kura 

Chief  Baron  to  allow  the  proposed  questions  to  be      j^amai 
answered  by  the  pecial  jurymen,  was  most  proper  and 
agreeable  to  law.     Upon  the  whole  matter,  we  all  think 
that  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged,  {a) 

(a)  In  P,  Cook*s  case»  13 St*  Tr.  J39.>  the  prisoner  having  asked  one  of 
the  petty  jury  on  the  voir  dire,  whether  he  were  one  of  the  grand  jury  that 
found  the  bill,  Trv6y  C.  J.  sai^  it  was  a  very  proper  quettion }  "for  ap  iof 
dictor  ou^t  not  to  be  a  trier." 


Newington  against  Keets,  jwt%, 

iMoy  25th. 

ASSUMPSIT  for  money  lent  and  advanced,  money  Bail  above  ar« 
•  1  iij  •J  J  iioC  sureties  or 

paid,  money  had  and  received,  and  upon  an  ac«  persons  liable 
count  stated.  Pica:  as  to  all  the  counts,  except  the  » bankrupt 
count  for  monev  paid,  the  ireneral  issue,  and  as  to  that  ^\*^*^f'** 
count,  defendant  pleaded,  that,  on  the  27tli  January^ 
1814,  at,  &c.  he  became  a  bankrupt,  and  that  before 
the  commencement  of  the  suit,  and  after  the  49  G.  3., 
to  wit,  on  the  day  and  year  aforesaid,  a  commission 
issued  against  him,  upon  which  he  was  duly  declared  a 
bankrupt.  And  that,  on  the  \st  Ap^ly  1814,  he  ob- 
tained his  certificate,  which  was  allowed  by  the  Chan- 
cellor on  the  13th  February^  1815.  The  plea  thea 
stated,  that  before  the  issuing  of  the  commission,  and 
before  the  committing  of  any  act  of  bankruptcy,  the 
plaintiff  became  bail  for  the  defendant  in  a  certain  action 
of  Jo7ies  and  Others^  v.  Keeys^  and  afterwards,  to  wit,  in 
Trinity  term,  IS  13,  entered  into  a  recognizance  in  the 
Court  of  King's  Bench,  that,  <<  if  the  said  defiendaiit 

LI  3  should 
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1821.  diould  happen  to  be  convicted  in  the  said  plea,  theD^ 

^,  that  all  such  damai?es  as  should  be  adiudised  unto  the 

4g8M  said  Jones  and  Others,  in  that  behalf,  should  be  made  of 


his  lands  and  chattels,  and  levied  to  the  use  of  the 
Janes  and  Others,  if  it  should  happen  that  the  said 
defendant  should  not  pay  the  said  damages,  or  reiuder 
himself  on  that  occasion."    The  plea  then  stated,  that,  in 
Hilary  tenn,  1814,  judgment  was  recovered  against  the 
de&ndapt;  in  the  action,  Jones  and  Others,  v.  Kea/s,  with 
147/*  damages,  and  that  the  defendant  did  not  pay  those 
damages,  or  render  himself  on  that  occasion,  according 
to  the  form  and  effect  of  the  said  recognizance*     And 
that  thereupon  such  further  proceedings  were  had,  that, 
after  the  issuing  of  the  said  commission,  and  before  the 
defendant  obtained  his  certificate,  to  wit,  on  6th  Naoem" 
ber,  1814,  the  plaintiff,  as  one  of  such  bail,  beeam(^  and 
was,  according  to  the  course  and  practice  of  the  said 
Court)  obliged  to  pay,  and  actually  did  pay  the  sum 
of  money,  in  the  said   second  count  mentioned,   to 
the  said  Jones  and  Others,  for,  and  on  account  of  the 
said   damages.     Replication,   that  the  said  Jones  and 
Others  did  not  obtain  judgment  in  their  action,  until 
after  the  time  of  the  issuing  the  commission  of  bank- 
ruptcy against  the  defendant*     Demurrer  and  joinder. 

Parke  in  support  of  the  demurrer.  The  question 
here  is,  whether  bail  above  be  a  surety  within  49  G«  S* 
d.l2l,s.S.  By  that  section,  all  sureties,  or  persons  liahlfi 
for  any  debt  of  the  bankrupt,  may  prove  under  the 
commission^  If  they  can  proves  the  debt  is  of  course 
barred  by  the  certificate.  Now,  that  statute  being  a 
remedial  law,  ought  to  have  a  liberal  construction  given 
to  it,  and  so  it  was  laid  down  by  the  Court  in  Wood  v* 
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Dadgson.{a)     Here  the  bail  are  substantially  sureties        1821. 
for  the  debt,  and  Ihey  have  been  compelled  to  pay  it.        -     ■ 
The  bankrupt's  estate  has  thereby  been  released  from       agamn 
any  claim  by  Jones  and  Others  on  it.     Accommodation 
acceptors  or  drawers  have  been  held  to  be  sureties 
within  .this  clause.     In  Hewes  v.  Mott  (6),  the  Court  of 
Common  Pleas  held  bail  to  the  sheriff  not  withii^  the 
act.     But  there  the  bail  bond  is  entered  into  with  th^ 
sheriff.    Here  the  recognizance  is  entered  into  with  th^ 
original  creditors. 

Tindal  contra.  Judgment  not  having  been  obtained 
when  the  commission  issued}  it  is  impossible  to  say  fi>r 
what  debt  the  bail  were  then  liable.  How  can  it  be 
ascertained,  whether  they  will  ever  be  liable.  The 
principal  may  render  in  their  discharge.  He  was  then 
stopped  by  the  Court, 

Abbott  C.  J.  The  recognizance  of  bail  is  in  the 
alternative,  to  pay  the  damages  in  case  the  principal 
does  not  pay  them  or  render  himself.  In  cases  which 
have  been  decided  to  fall  within  this  clause,  the  parties 
could  only  pay  the  debt»  in  case  the  principal  did  not 
do  so,  and  that  is  the  material  distinction.  If  the 
l^islature  intended  to  include  bail,  it  would  have  been 
easy  to  have  done  so,  by  only  adding  the  words,  '<  or 
bail,"  which  would  have  removed  all  diflSculty.  In  the 
absence  of  such  words,  I  am  of  opinion,  that  the  bail 
in  this  case  are  not  sureties  within  the  meaning  of  the 
49  G.  3.  c.  121.  s.  8.  There  must,  therefore^  be  judgv 
ment  for  the  plainti£ 

Judgment  for  the  plainti£ 

(a)  8 if. f* fl^  IM.  {]k)9Tm^m\   tKM^W* 
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I83h 

S/aylSth.        The  King  against  The  Mayor  of  Monmouth, 

A  mandamus     'T^HIS  was  a  mandamus  to  the  mayor  of  the  boroimh 

to  the  mayor  of    X  "  o 

ji/.  to  convene  of  Monmouth^   reciting  a  charter  of  the  3  Jcu:.  1« 

a  meMing,  to 

proceed  to  an  granting  to  the  mayor,  bailiffs,  and  commonalty  of  the 

der  to  fill  up  said  borough,  and  their  successors,  ^^  that  there  should 

in  a  select  body,  ^^^  the  future  be  fifteen  of  the  most  discreet  of  the  buiv 

S!^m'^^  gcss^  ^  he  named  chief  burgesses,   and  to  form  the 

Re^^**bvhim  ^^"^"^°"  council,  for  the  good  order  and  government  of 

■^  stating  the  said  borough ;  and  that  whensoever  it  should  happen 

the  titles  of  that  any  one  or  more  of  the  aforesaid  chief  burgesses 

several  of  the  ^  ,  • 

remaining  bur-  of  the  said  borough  should  die  or  be  amoved  from  their 

there  were  not  offices,  or  the  Said  chief  burgesses,  or' any  one  of  them, 

rough  ei^t  le-  ^^^  ^^U  conducting  themselves,  should,  for  that  cause, 

^^  burgesses  ^^  ^"7  ^^her  reasonable  cause,  become  amoveabie,  that 

deJuorof"*  then  it  should  be  lawful  for  the  aforesaid  mayor  and 

others  could  be  chief  buriTCSses  of  the  borous:h  aforesaid  for  the  time 

made,  and  that,  °  ^ 

for  the  several  being,  then  surviving  or  remaining,  or  the  major  part  of 
mentioned,  he    them  (of  whom  the  mayor  of  the  borough  aforesaid  to 

could  not  pro- 
ceed to  such       be    ne),  one  other  or  others  of  the  burgesses  of  the 

insufficient  borough  aforcsaid,  into  the  place  or  places  of  the  said 
re^ptory  mStl  ^^icf  burgess  or  burgesscs  so  happening  to  die  or  be 
damus  awarded,  amoved,  to  elect,  nominate,  and  appoint,  to  supply  the 

number  of  the  fifteen  chief  burgesses  of  the  borough 
aforesaid."  The  mandamus  then  stated,  that  the  oflSces 
of  five  of  the  aforesaid  chief  burgesses  of  the  said 
borough  were  vacant,  and  commanded  the  mayor,  in 
the  usual  manner,  to  convene  a  meeting  to  supply  the 
vacancies.  The  return  of  the  mayor,  after  stating  ob- 
jections to  the  titles  of  several  persons  who  claimed  to 
be  chief  Imrgesses  of  the  borough,  concluded  as  follows: 

"Ami 
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^^  And  I  do  hereby  further  certify  and  retunii  that  there  1821. 
are  not  now,  within  the  said  borough,  eight  legally  — — 
elected  chief  burgesses  of  the  number  of  the  fifteen        against 

The  Mayor  of 

chief  burgesses  of  the  said  borough,  by  whom,  or  by  a  Mokxoqt^, 
majority  of  whom,  the  election  of  chief  burgesses  of 
the  said  borough  can  be  made,  as  by  the  within*recited 
charter  is  directed;  and,  lastly,  I  do  hereby  further 
certify  and  return,  that,  for  the  several  reasons  before 
mentioned,  I  cannot  proceed  to  such  election  of  chief 
burgesses  of  the  said  borough,  and  to  do  such  other 
things  as  by  the  within  writ  I  am  coinmanded," 


Campbellf  in  support  of  the  return,  allowed  that  some 
of  the  reasons  it  contained  for  not  'proceeding  to  the 
election  were  untenable ;  but  contended  it  was  sufficient, 
if  enough  appeared  on  the  face  of  the  return  to  shew 
that  an  election  could  not  legally  have  taken  place, 
Bex  V.  Archbishop  of  York,  (a)  And  here,  according 
to  Bex  V.  Bellringer  (&},  an  election  of  capital  burgesses 
in  this  borough  could  not  take  place,  except  by  a  ma- 
jority of  the  whole  body,  as  originally  formed ;  and  the 
mayor  has  expressly  made  a  return,  on  which  a  traverse 
may  be  taken,  that  there  are  not  now  eight  chief  bur* 
gesses  by  whom  the  election  could  be  made.     But 

The  Court  said,  that,  supposing  a  majority  of  the 
whole  body  were  requisite  to  make  the  election,  the 
return  was  bad ;  for  the  mayor  says  there  are  not,  within 
the  borough,  eight  legally  elected  chief  burgesses. 
Now,  although  there  may  not  be  eight  who  were  legally 
elected,  there  may  be  some  who  were  not  legally 
elected,  but  whose  titles  are  now  unimpeachable  from 

li^pse 
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1821.  lapse  of  time,  so  as  to  leave  a  majority  of  the  whole 

-  body  qualified  to  proceed  to  the  election. 

The  KiKO  "^  ^                      ^        ^                     ,     ^         3 

mintt  Return  quashed,  and  peremptory 

TheMayorof  . 

MoNMODTB.  mandamus  to  issue. 

fV.  E.  Taunlon  was  to  have  argued  on  the  other  side. 


^^l  The  King  against  The  Inhabitants  of  Leeds. 

By  wtau  59  G.s.  Hi^WO  jusUces,  by  their  order,  removed  HaniMii,  the 
the  1^  and'  ^^^^  of  Thomas  RobinsoHj  and   TAomaSf  Hannahj 

^l^^Sen  <^^  EUzabethf  her  children,  from  the  township  of  Leeds 
l^^tar^  ^^  ^^®  township  of  Almondbury,  both  in  the  West  Riding 
•^^™*  "Z  of  the  county  of  York.  The  sessions,  upon  appeal,  dis- 
En^md,  mutt,  charged  tlie  order,  subject  to  the  opinion  of  this  Court 
beientbya       upon  the  following  case*     Thomas  JRobinsony  the  hus- 

paM  along  with 

the  husband  to  band  of  Hannah  JRobinson^  was  a  Scotchmanj  residing  at 
cannot  be  re-  Leeds  with  his  family,  and  had  not  acquired  any  settle- 
m^den  aetde-  °^^^  ^^  England.  Not  being  able  to  maintain  his  wife 
numt  of  the       ^^j  children,  they  were  obliged  to  apply  for  relief  to 

the  township  of  Leeds^  and  were  actually  chargeable  to 
that  township  at  the  time  of  granting  the  order  of  re- 
moval. Under  these  circumstances,  he  consented  that 
his  wife  and  children  should  be  removed  to  Jlmondbiay^ 
which  was  the  place  of  his  wifc*s  maiden  settlement.  It 
was  objected,  by  the  counsel  for  the  appellants,  that  by 
the  statute  59  6. 3.  c.  12.  5. 33.  the  wife  and  fiimily  (the 
children  not  having  gained  any  settlement  in  their  own 
right,)  could  not  be  sent  by  an  order  of  removal  to  her 
maiden  settlement,  but  ought  to  be  sent  by  a  pass  under 
that  act,  along  with, the  husband,  to  Scotland.  The 
sessions  were  of  that  opinion,  and  accordingly  dis« 
char^  the  ^ft^x  of  removalf 


Lmoif. 
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S.JIderson^  in  support  of  the  order  of  sessions.  The  1991* 
right  of  removal  to  the  wife's  maiden  settlement^  when  -*— — 
the  husband  is  residing  with  hen  is  only  to  be  allowed        ogoimt 

.  ITie  InWiil. 

in  cases  where  he  is  himself  irremovable,  because  it  mitsof 
ought  to  go  no  further  than  necessity  absolutely  re- 
quires,  it  being  contrary  to  sound  policy  to  permit  such 
separations  to  take  place.  Here  the  act  of  parliament, 
59  G.  3.  c.  12.  s.  SS.,  has  ei^pressly  m^e  him  removable 
to  Scotland^  and  it  would  follow,  therefore,  from  that 
circumstance  alone,  that  his  wife  and  family  must  go 
with  him,  and  that  they  are  not  removable  any  longer, 
even  with  consent,  to  her  maiden  settlement.  But  here 
the  act  of  parliament  goes  much  further,  for  the  wife 
and  family  are  expressly  mentioned  in  it.  It  provides, 
that,  upon  complaint  of  the  churchwardens,  that  a  per*- 
son  bom  in  Scotland  hath  become  chargeable,  by  himself 
or  his  fiunily,  the  justices  are  to  cause  him  to  come  be* 
fore  them,  and  to  examine  him  as  to  the  place  of  hi^ 
birth  or  last  legal  settlement,  and  whether  he  or  any  of 
his  children  hath  or  have  gained  any  settlement  in  Eng^ 
land.  Now  the  object  of  this  is  simply  to  ascertain 
whether  he  has  any  settlement  to  which  he  may  be  re- 
moved, and  whether  any  of  his  children  have  gained 
one ;  because,  if  so,  they  are  not.  part  of  his  family. 
Then,  if  they  find  that  he  has  not  gained  any  settlement 
m  England,  the  act  says  they  shall  remove  him,  his 
wife^  and  such  of  his  children  as  have  not  gained  a  set- 
tlement, (in  other  words,  him  and  his  family,)  by  a  pass 
into  Scotland.  For  the  gaining  a  settlement  is  one  of  the 
modes  of  emancipation ;  and  the  act,  therefore^  when  it 
uses  that  expression,  means  only  all  unemancipated 
children.  It  is  to  be  observed,  that  no  mention  is  made 
throughout  of  any  enquiry  into  the  wife's  settlement, 

lybich  would  not  b^ye  bem  omitt^  if  tb?  removal  of 
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1821.       ber  and  the  family  to  such  place  were  in  the  contempla« 
^  tion  of  the  legislature.     If  this  construction  be  not 

The  Kino  '      . 

ogamst  ado{)ted,  great  inconvenience  may  follow.  A  man,  after 
mau  of  consenting  to  the  removal  of  his  wife  to  a  neighbouring 
parish,  may  then  be  sent  off  to  Scotland,  and  so  separ- 
ated altogether.  And  the  parish  to  which  the  removal 
of  the  wife  and  family  takes  place,  not  having  the  hus« 
band  present,  cannot  put  the  act  in  force.  So  that|  as 
to  them,  the  act  would  be  altogether  repealed. 

Scarlett  and  BoBandj  contra.     It  was  settled  in  Rex 
V.  EUham  (a),  that  the  wife  and  children  may,  where 
the  husband  has  gained  no   settlement  in   England^ 
be  removed  by  his  consent  to  her  maiden  settlement. 
And  the  act  59  G.  S.  r.  12.  s.  33.  is  not  unperative 
on  the  magbtrates,  but  gives  them  a  discretion  as  to 
whether  they  will  remove  the  wife  and  children,  with 
the  husband's   consent,  to  her  maiden  settlement,  or 
send  them,   with  him,   into  Scotland.    And  where  so 
serious  and  important  a  power  as  that  of  sending  a 
whole  &mily  out  of  the  kingdom,  is  to  be  given,  it  is 
fit  that  there  should  be  a  discretionary  power  vested  in 
the  magistrates,  to  prevent  the  hardships  which  other- 
wise would  occur.     The  words  are  only,  that  the  said 
justices  "  shall,  and  they  are  hereby  empowered ;"  which 
are  not  imperative.     Here  the  children  have  settlements 
by  birth  in  England.  And,  therefore,  they,  at  all  events, 
cannot  be  removed.     Besides,  it  would  be  very  hard,  if 
a  young  man,  born  in  England,  and  perhaps  of  age^ 
but  still  residing  in  his  father's  family,  might,  because 
he  was  unemancipated,  be  sent  off  into  Scotland  or  Ireland, 
where  be  might  be  altogether  destitute  of  the  means  of 

(a)  SEsstfllZ. 


TbeKixa 

ttgautti 

e  Inhabi 

Aotsof 


IN  TH£  Second  Year  of  GEORGE  IV.  501 

support.    The  Court  will  not  adopt  a  construction  of       1821. 

the  act  of  parliament^  which  would  compel  magistrates 

to  inflict  such  hardships  upon  individuals.  againtt 

^        ^  Hie  Inhabit- 

Abbott  C.  J.  This  question  arisoi  out  of  the  com-« 
pulsory  power  formerly  vested  in  justices  of  peace,  of 
removing  a  wife  from  her  husband,  by  consent:  and 
it  is  one,  and  that  not  the  smallest  of  the  evils  attend- 
ant on  the  poor-laws,  that  cases  should  have  arisen 
under  them,  in  which  this  Court  has  held,  that  such 
a  removal,  amounting  to  a  temporary  divorce,  might 
lawfully  be  made.  It  is  to  be  observed,  however,  that 
in  JRex  v.  Eltham  there  was  the  consent  of  both  husband 
and  wife  to  the  separation.  I  am  very  glad  that  we  are 
relieved  by  this  act  of  parliament  from  the  necessity  of 
considering  those  cases.  I  think  it  is  impossible*  to  read 
the  words  of  the  thirty-third  clause  without  seeing  that 
the  magistrates  have  now  the  power,  in  cases  like  the 
present,  of  sending  the  husband,  together  with  his  wife 
and  family,  by  a  pass  to  Scotland  ^  and,  having  this 
power,  I  am  of  opinion  that  they  cannot  now  remove  the 
wife  and  &mily  to  her  maiden  settlement,  so  as  to  separate 
her  from  her  husband.  I  think,  therefore,  that  the  order 
of  sessions  was  right,  and  ought  to  be  confirmed. 

Bayley  J.  I  am  of  the  same  opinion.  It  is  against 
public  policy  and  good  morals,  to  permit  the  separation 
of  husband  and  wife,  even  with  their  consent  This 
question,  however,  turns  on  the  construction  of  59  G.  S. 
c.  12.5.33.,  which  enacts,  that  it  shall  and  may  be 
lawful  for  the  magistrates,  and  they  are  thereby  re- 
quired, in  certain  specified  cases,  to  cause  persons  bom 
in  Scotland^  &c.  to  be  brought  before  them*    Now  these 

are 
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1821.       ^^  words  of  compulsion  on  the  magistcates  to  institute 
■       proceedings  in  cases  like  the  present.     The  act  then 

agahui  provides,  that  the  justices  shdl  enquire  into  the  settle- 
'^J^^  ment  of  the  head  of  the  family  and  his  or  her  children, 
in  order,  as  it  seems  to  me,  to  ascertain  whether  any  of 
those  children  have  been  emancipated.  It  then  enacts^ 
that  aueh  justices  shall  and  are  thereby  empowered  to 
cause  such  poor  person,  his  wifef  and  such  of  bis  cfail* 
dreii  as  have  not  gained  a  settlement  in  England^  to  be 
removed  by  a  pass  to  Scotland.  Now  it  is  to  be  ob« 
served,  that  the  wife  is  thus,  for  the  first  time^  intro- 
duced in  the  latter  part  of  this  clause,  which  is  perfectly 
silent  in  the  prior  part  of  it,  as  to  any  enquiry  to  be 
made  by  the  justices  respecting  her  settlement.  I  think, 
therefore^  that  the  magistrates  have  no  discretion  gives 
to  them  of  removing  the  wife  to  her  maiden  settlement, 
md  thereby  of  separating  her  and  het  family  firom  ihm 
husbafiMi.  If  the  magistrates  remove  at  all,  they  must 
remove  the  whole  family  together  to  Scotland^  under  the 
provisions  of  this  act  of  parliameYit» 

HoLROVD  J.  I  am  of  the  same  (pinion.  The  words 
of  this  clause  are  imperative  on  the  magistrates,  in  case 
they  make  any  order,  to  remove  the  whole  family  to 
Scotland,  and  not,  as  they  have  done  here,  to  remove 
the  wife  and  family  to  the  place  of  her  maiden  settle- 
ment. By  the  act,  if  the  husband  becomes  chargeable 
by  himself,  or  bis  family,  he  may  be  removed ;  and^  it 
seems  to  me^  that  it  is  altogether  immaterial,  provided 
the  head  of  the  family  be  born  in  Scotland^  whether  the 
children  be  bom  in  England  or  not.  The  only  ex€ep>- 
tion  is  as  to  those  children  who  have  gained  settlements 
in  England  in  their  own  right.    Then,  as  a  power  » 

now 
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now  given  to  remove  the  husband,  the  wife  must  be        1821. 

removed  with  him ;  for  the  power  of  removing  her  to 

her  maiden  settlement  was  allowed  to  exist  only  from        againu 

\  TlM  Inhabil- 

the  necessity  of  the  case,  and  must  cease  with  it.     It        uti  of 

seems  to  me,  that  we  cannot  narrow  the  construction  of 

the  words  of  this  statute,  unless,  in  so  doing,  we  clearly 

saw  that  we  should  further  the  intention  of  the  legislature. 

And  as  I  do  not  think  that  their  intention  was  to  pre* 

vent  the  removal  of  the  whole  family  together,  I  am  of 

opinion  that  the  decision  of  the  sessions  was  right 

Best  J.    If  the  point  decided  in  Rex  v.  Ekham  were 
to  occur  again,  I  think  it  would  peiluips  be  worth  con- 
sidering whether  that  decision  could  be  suf^rted.     It 
is,  however,  not  necessary  to  determine  that  question 
now,  because  I  am  clearly  of  opinion,  that,  under  the 
clause  of  this  act  of  parliament,  it  is  imperative  on  the 
magistrates  to  remove  the  whole  family  to  Scotland.    It 
seems  to  m^  that  clearer  terms  could  not  have  been 
used.     For  the  act  expressly  says,  <^  that  the  magistrates 
shall,  and  they  are  hereby  empowered,  to  remove  such 
poor  person,  his  wife,  and  such  of  his  children  as  have 
not  gained  a  settlement,  to  the  place  of  his  birth  or  last 
legal  settlement"      The  statute  could  not,  therefiMV^ 
mean  to  leave  a  discretion  in  the  magistrates  as  to  whe- 
ther they  would  exercise  this  power  or  not     And  by 
adopting  this  construction,  we  shall,  as  it  seems  to  me, 
further  the  object  of  the  statute,  which  was  to  remove 
the  inconvenience  which  existed  from  idle  and  improvi- 
dent persons  coming  to  this  country,  and  remaining  here 
irremovable  widi  their  wives  and  families.     Any  othot 
construction  would  produce  great  inconvenience.    It  is 
quite  dear,  that  the  head  of  the  family  may  be  removed; 

and 
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1821.  and  if  he  should  be  removed,  after  the  separation  from 

"^""^  his  familvt  the  wife  and  children  would,  in  all  pro- 

TheKiKG  ,    ,  .       ■  »  f 

againtt  Dabuity,  remain  permanently  chargeable. 

TbtlnhabiU 

jLuDs.  Order  of  Sessions  confirmed. 


Sahirdi^  The  King  against  The  Inhabitants  of  Man- 


CHESTER. 


A  foom  111 •  ''r WO  justices,  by  their  order,  removed  Margaret^  the 
hcNue,  liccDMd  wife  of  Jomes  Crocker^  and  her  two  children ;  Ellen^ 

pumisnt  to  f  % 

15  6.3  c.  82.,  aged  eight  years,  and  James,  aged  six  weeks,  from  the 

priatSitoibc  township  of  MancfiesteTf  to  the  parish  of  St. Andrewsy 

J^^2  for  Canterbury.    The  sessions,  upon  appeal,  confirmed  the 

^puipoM  of  ^^j^p  ^  ^  Margaret  Crocker  and  Ellen,  her  daughter, 

pregnknt  wo-  ^ud  quashed  it  as  far  as  it  respected  James*  the  son ; 

men  resident  ^  r  f 

within  the  pt-    subject,  as  to  the  settlement  of  the  said  James,  to  the 

riib,  whether 

settled  there  or  opinion  of  the  Court  of  King's  Bench,  on  the  following 

dfewherct  nnd 

the  expence      case.    In  the  Manchester  workhouse,  there  is  a  rooip  for 

of  which  room         i»i        i.  %        %  \  ^  •      •%         r  i_        -^i 

wudefrmyed.in  which  a  licence  has  been  obtained,  as  for  an  hospital,  or 
Segraeria^x-  V^^  ^^^  ^^  reception- of  lying-in  women.  This  room 
wcwSiouie'*  ^*^  ^^^^  ^^^y  licensed,  pursuant  to  the  provisions  of  the 
out  of  the  pa-     statute  13  Geo.  3.  c.  82.,  provided,  that,  under  the  dr- 

rith  rates,  ii  »   r  »  ' 

not  an  hospital  cumstauces,  it  is  such  a  place  as  can  be  duly  licensed 

or  place  within 

the  13  G.3.       within  the  meaning  of  that  act     The  room  is  appropri- 

ated,  by  the  officers  of  the  town  of  Manchester,  to  the 
reception  of  women  resident  within  the  township,  but 
settled  elsewhere,  and  pregnant  with  children  likely  to 
be  born  bastards,  and  also  to  the  reception  of  pregnant 
women  chargeable  to  the  township,  and  settled  in  Jtfizn- 
chester  t  and  in  some  few  instances,  pr^nant  women 

have 
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have  been  received  from  other  districts,  upon  a  compens*       1821. 
ation  paid  to  the  overseers  of  Manchester  by  the  overseers     J^TT" 

'^  ^  ^  ^  The  Kiwa 

of  the  place  in  which  such  pregnant  women  were  resident,       agaimi  ^ 

•  Tbe  Inhabit* 

In  respect  of  the  accommodation  afforded.  Women  in  the  ante  of 
situation  above  described,  having  settlements  elsewhere 
than  in  Manchester^  if  too  far  advanced  in  pregnancy,  to 
be  safely  removefl  to  their  settlements,  are  placed  by  the 
town's  officers  in  this  room,  for  the  purpose  of  being 
delivered.  The  expenses  incurred  in  respect  of  the 
room  are  defrayed,  in  common  with  the  general  ex- 
penses of  the  workhouse,  out  of  the  parish  rates.  Mary 
Crocker  being  settled  in  the  parish  of  St.  Andreafs,  Can- 
terburt/j  but  resident  within  the  township  of  Manchester^ 
and  pregnant  with  a  child  likely  to  be  bom  a  bastard, 
was  placed,  by  the  officers  of  the  town  of  Manchester ^  in 
the  above-mentioned  room  in  the  workhouse,  and  was 
there  delivered  of  the  pauper,  Jamesj  who  was  bom  a 
bastard.  The  question  for  the  opinion  of  the  Court 
was,  whether  the  above-mentioned  room  is  a  hospital, 
or  place  within  the  meaning  of  the  act  of  parliament 
referred  to,  and  whether,  by  force  of  that  act,  the  set- 
tlement oi  James  Crocker  is  in  the  parish  of  5^  Jndrevfs^ 
or  whether  it  is  in  the  township  of  Manchester, 

» 

Coltman^  in  support  of  the  order  of  sessions^  was 
stopped  by  the  Court. 

William  and  Starkie^  contnL  The  question  hare  i% 
whether  this  be  not  ^within  13  G.  3.  c.  85^.  s.  5.,  and 
that  will  depend  upon  the  opinion  of  the  Court,  whether 
the  room  mentioned  in  the  case  be  an  hospital  and 
place  within  the  meaning  of  the  third  section  of  that  act. 

Vol.  IV.  Mm  *    Now 
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1821.       Now  the  act  ought  to  have  a  liberal  construction,  being 

-  a  highly  ronedial  Ikw.  It  is  stated  in  the  preamble^  that 

ogamst       such  hc^pitals  and  places,  established  for  the  charitable 

TliK  Inhabit.  .  r        -» 

totf  of  reception  of  pregnant  women,  have  afforded  great  re- 
lief and  merit  every  support  and  encouragement ;  and 
the  third  section  is  not  confined  to  hoiq>itals,  &c  for  the 
public  reception  of  pregnant  women,  and  supported  by 
charitable  contribution,  but  extends  to  all  other  hos- 
pitals, houses,  or  places,  that  might  theresAer  be  estab- 
lished in  like  manner,  and  for  the  like  purpose.  H&re 
a  licence  has  been  r^ularly  obtained,  and  this  is  a  place 
maintained  by  the  public  contribution  of  the  parish,  and 
may  therrfore  be  considered  as  supported  by  charitable 
contribution. 

Abbott  C.  J.    It  seems  to  me,  that  in  this  case  we 
cannot  consider  this  as  an  hospital  or  places^    within 

* 

die  act  By  the  tenth  section,  the  person  having  the 
management  oi  it  is  directed,  before  the  admission  of 
any  jnregnant  woman  into  such  hospital,  to  take  her  be- 
fore a  justice,  to  be  examined  whether  she  be-  married 
or  single ;  and  other  duties  are  cast  upon  them  for  that 
purpose*  By  the  fourth  section,  an  inscr^tion  is  to  be 
placed  over  the  door  or  public  entrance  of  every  such 
hospital,  stating,  that  it  is  licensed  for  the  public  recq>- 
tion  of  pregnant  women ;  and  the  places  spoken  of  in 
the  third  section  are  those  used  for  the  public  reception 
of  pr^;hant  women,  and  supported  by  voluntary  con- 
tribution. In  the  present  case^  it  is  only  a  room  set 
apart  for  this  purpose  in  the  workhouse,  the  expenses  of 
which  are  defrayed  out  of  the  poor's  rate.  I  thinks 
tkjnre&ire,  that  this  cannot  be  said  to  be  used  for  the 
ptlaSc  reception  of  pregnant  women,  nor  supported  by 

chari- 
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charitable  contribution.    The  tovmshipi  therefore^  is       18i21« 

not  protected  by  the  5th  section ;  and  the  sessions  have 

come  to  a  right  conclusion.  mAui  ^ 

Order  of  Sessi<»is  confirmed.  j^^J^j^ 


The  Kino  against  Woodman  and  Others.       siaufd^, 

^  May  26th. 

npHE  parish  of  Morpeth^  in  Northtmlberlatulf  co^nists  ^  sdectT«try 
of  several  separate  and  distinct  townships,  each  oC  ment  of  the 

parish  a£Urt 

which  has  its  own  overseers,  and  maintains  its  own  adadng  by  aa- 
poor.     One  of  them  is  the  town  of  Morpeth.    Beyond  cannot  elect 
the  period  of  living  memory,  the  church  and  parish  ^^^orthe 
affairs  of  the  parish  of  Morpeth  have  been  managed.by  S^*^*^*^^ 
a  select  vestry,  consisting  of  24  persons,  of  whom  16  **»«59G.a. 
have  been  taken  from  inhabitants  of  the  town  of  Jl^lar- 
peth,  and  the  remaining  eight  from  the  farmer,  in  the 
country  parts  of  the  parish.      The  inhabitants  con- 
stituting the  select  vestry  have  generally  continued  in 
office  for  life,  unless  they  happened  to  leave  the  parish 
or  decline  to  serve.    In  case  of  vacancy,  the  phcp  of  a 
town's  member  has  been  usually  •filled  up  by  the  re- 
maining 15  belonging  to  the  town,  and  the  place  of  a 
country  member  by  the  remaining  seven  belonging  to 
the  country  part  of  the  parish;  or  as  many  of  each  set 
as  may  happen  to  be  present  on  such  occasions.    None 
of  the  inhabitants,  besides  the  24,  and  the  rector  or 
curate,  ever  attended  these  vestry  meetings.     On  the 
19th  of  March^  1820,  a  notice  signed  by  the  church- 
wardens and  overseers  of  the  township  of  Morpeth  was 
duly  giyen,  stating,  that  a  meeting  of  the  gentlemen  of  the 
24p  acting  for  the  township  of  Morpeth  n^ould  be  held  on 

Mm  2  the 


WoooXAy. 
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1821.  the  4th  Jprily  for  the  establishing  of  a  select  vestry  for 
the  concerns  of  the  poor  of  the  township  of  Morpeth^ 

agtdnsi .  and  on  the  4th  April  a  meeting  was  accordingly  held 
,  by  12  of  the  16  persons  acting  for  the  township  of 
Morpeth  ;  at  which  meeting  the  defendant  and  19  other 
substantial  householders  or  occupiers  within  the  town- 
ship were  nominated  and  elected  to  be  members  of  such 
select  vestry,  and  an  order  of  a  magistrate  .was  subse- 
quently made,  by  which  such  20  persons  were  ap- 
pointed to  act  as  a  select  vestry,  for  the  care  and  ma- 
nagement of  the  poor  of  the  township  of  Morpeth  This 
order  having  been  removed  into  this  Court,  a  rule  nisi 
was  obtained  for  quashing  it,  on  the  ground,  that  the 
persons  appointed  to  constitute  this  select  vestry  were 
not  chosen  according  to  the  provisions  of  the  statute 
59  G.  3.  c.  12.  at  any  general  meeting  in  vestry  of  the 
inhabitants  of  the  township,  but  at  a  meeting  of  a  select 
body  only.  These  several  facts  having  been  disclosed 
upon  affidavits, 

Scarlett  and  Littledale  now  shewed  cause.  By  the 
59  G.  3.  c.  12.,  the  inhabitants  of  any  parish  in  vestry 
assembled  are  empowered  to  establish  a  select  vestry 
for  the  concerns  of  the  poor  of  such  parish,  and  to 
nominate  and  elect  in  the  same  or  any  subsequent 
vestry  substantial  householders  or  occupiers  not  ex- 
ceeding 20,  nor  less  than  five,  as  shall  in  any  such  vestry 
be  thought  to  be  fit  members  of  the  select  vestry.  In 
genial,  all  the  inhabitants  of  a  parish  have  a  right  to 
vote  in  any  matter  relating  to  the  management  of  the 
parish  concerns.  By  custom,  however,  this  right  may 
be  transferred  to  a  select  number  of  the  parishoners ; 
and  in  this  particular  instance,  16  persons  constituted  a 

select 


WQPDICAm 
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select  vestry  for  the  general  management  of  the  concerns  1821. 
of  the  township  of  Morpeth :  they  alone  composed  the  """"" 
vestry  of  that  township :  the  other  inhabitants  would  _  agabut 
not  constitute  a  legal  vestry ;  and  then  by  section  36«  of 
this  act  it  is  expressly  provided,  <*  that  nothing  thecein 
contained  shall  be  construed  to  alter,  afiect,  or  disturb 
any  select  vestry,  which  in  any  parish  has  been  esta- 
blished and  acted  upon  by  virtue  of  any  ancient  usage 
or  custom."  The  words,  "inhabitants  of  the  parish 
in  vestry  assembled,''  contained  in  the  first  section,  must 
be  construed  with  reference  to  this  provision,  and  must 
mean  such  of  the  inhabitants  of  the  parish  as  constitute 
the  legal  vestry  of  the  parish.  If  it  be  not  so  construed, 
the  township  of  Morpeth^  and  all  other  places  where 
by  immemorial  custom  a  select  vestry  has  been  esta- 
blished, will  be  deprived  of  the  benefit  of  this  act  of 
parliament,  because  ^  in  such  cases  the  inhabitants  al 
large  would  not  constitute  a'  l^al  vestry. 

HuUock  Seijt*,  contra,  was  stopped  by  the  Court 

Abbott  C.  J*  I  am  clearly  of  opinion,  that  the  six- 
teen persons  who  constituted  the  ancient  select  vestry  for 
the  township  of  Morpeth  cannot  be  considered^  the  in« 
habitants  of  the  parish  in  vestry  assembled  within  the 
meaning  of  the  59  Geo.  S.  c.  12.  The  power  to  appoint 
a  select  vestry  is  expressly  given  to  the  inhabitants  in 
vestry  assembled ;  and  here  ib  was  exercised,  not  by  the 
inhabitants  in  vestry  assembled,  but.  by  certain  persons 
possessing  some  of  the  powers  of  the  inhabitants  in 
vestry  assembled.  It  is  not  necessary  in  this  case  to 
decide  what  the  inhabitants  may  do,  but  I  hav«  no 
difficulty  in  saying  that,  in  my  opinion,  tlie  inhabitants 
M  Im-^e  may  assen^ble  and  appoint  a  select  vestry  for 

Mm  S  the 
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1821.       tlie  care  and  management  of  the  poor,  not  interfering 


llieKzyo 


with  any  of  the  rights  of  the  ancient  select  vestry.  .  The 
agamd       rule  for  quashin^  the  order  must  therefore  be  made 

absolute. 

Rule  absolute. 


SMfdi^f  The  Kino  against  Turner. 

jaj^ssth.  ^ 

Alicemeatuc-  nnjfjjg  ^^  ^  conviction  of  the  defendant,  under  the 

tiooaer  going        X 

from  town  to  hawkers'  and  pedlars'  act,  50  Geo.  3.  c*  41.    The 

fown  in  a  pub- 
lic lUge-coMfa,  ofience  charged  in  the  information  was,  that  the  defend- 

fff%A  lending  .  *•  •  «  a. 

goods  by  public  aht,  heretoforci  to  wit^  on,  &c.r  at,  8tc.,  was  a  pedlar  and 
2S^2ciMne  trading  person,  going  from  town  to  town,  travdiing  with 
^M^m^  horses,  exposing  to  sale  goods ;  and  that  he  did,  on  the 
diff^"t  to^  day  and  in  the  year  last  aforesaid,  as  a  pedlar  and 
if  a  tciding  trading  person,  go  from  town  \o  town,  travelling  widi 
the  meuing  of  horses  at,  &c. ;  and  did  then  and  there,  as  a  pedlar  and 

the  50  G.  3.  „  .        -  ,  „. 

c  41.  t.  6.,  and  trading  persou,  gomg  from  town  to  town^  and  travdhng 
ahawker'iand  ^ith  horscs,  expose  to  sale  goods,  to  wit,  china,  &c. 
pedurs  licence,  ^ji^  defendant  having  appeded  against  this  conviction, 

tiie  sessions  confirmed  it,  Subject  to  the  opinion  of  this 
Court,  on  the  following  case. 

The  defendant  had  no  hawker's  licence,  but  was  a 
licensed,  auctioneer,  having  only  two  usual  places  tyf 
abode^  the  one  at  Bath  and  the  other  at  Cheltenham. 
At  Cheltenham  he  was  the  agent  for  the  real  workers 
or  makers  of  the  goods,  for  the  purpose  of  sdling 
such  goods,  as  well  by  private  contract  as  by  puUic 
auction.  The  real  workers  or  makers  of  the  seve- 
hd  goods  mentioned  were  not  in  partnership^  bnt 
^^ere  distinct  employers  of  the  defendant,  for  the  sate 

of  ihm  uKawH  property.    In  the  b^inBiBg  of  the 

month 
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month  of  March^   1820,  certain  goods,   consisting  of      1981 
cabinet-ware,  &c.,  were  sent  by  the  several  real  workers,     ^  -^^^ 
or  makers  of  them,  to  the  defendant,  at  Cheltenham^       agidn^ 

ToMDHU 

With  a  request  from  them,  that  he  would  cause  the  same 
to  be  conveyed  by  public  carriers'  waggons  from  Chel^ 
tenham  to  the  city  of  Worcester^  and  would  himself  pro- 
ceed thither  in  order  to  sell  the  same  there  by  public 
auction ;  and  in  case  the  whole  of  such  goods  should 
not  be  there  sold,  that  he  would  cause  the  same  to  be 
conveyed  by  public  carriers'  waggons  from  IVprcesifr  to 
Gloucester,  and  would  himself  proceed  to  Oloucester,  in 
order  to  sell  the  same  there  by  public  auction.  The 
defendant,  in  compliance  with  this  request,  caused  the 
goods  to  be  conveyed  by  public  carriers'  waggons  from 
Cheltenham  to  Worcester,  and  proceeded  himself  to  WoT" 
cester  some  part  of  the  way  in  a  common  stage-coach, 
drawn  by  four  horses,  and  the  other  part  of  the  way  in 
a  post-chaise,  and  when  at  Worcester  exposed  the  goods 
for  sale  by  public  auction,  and  sold  many  of  them  by 
public  auction  to  different  persons.  Shortly  after  the 
sale  at  Worcester,  the  defendant  caused  such  part  of  the 
goods  as  were  not  sold  at  Worcester  to  be  similarly 
conveyed  to  Oloucester,  and  proceeded  thither  himself 
by  a  stage-coach ;  and  when  at  Gloucester,  exposed  such 
goods  for  sale  by  public  auction,  and  sold  many  of  them 
by  public  auction  to  di£ferent  persons.  The  whole  of 
the  goods  belonged  to  the  real  workers  or  makers  of 
them,  the  defendant  not  having  any  property  therein . 
and  the  whole  exposes  of  rem/oving  the  goods  from 
place  to  place  were  allowed  td  him  in  his  account  with 
the  real  workers  or  makers.  The  defendant  paid  .regu- 
larly  the  auction  duty  upon  such'  sales,  which,  together 
with  the  usual  commissions^  was  allowed  to  him  in  his 

Mm  4  account  '' 
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1821.       account  with  the  real  workers  or  makers  of  the  goods. 
JTTT       At  the  tune  of  the  sales,  neither  the  real  workers  or 

HieKnrG 

agfomt  makers  of  the  goods,  or  of  any  part  thereof  or  their 
children,  apprentices,  or  known  agents  or  servants 
usually  residing  with  them,  were  present  in  Worcester 
or  Gloucester^  nor  were  Worcester  or  Gloueesterj  or 
either  of  them,  an  usual  place  or  places  of  abode  of 
any  of  the  real  workers  or  makers  of  the  goods* 
The  defendant  was  not  the  known  agent  or  servant 
usually  residing  with  the  real  workers  or  makers  of 
such  goods,  or  with  any  of  them ;  nor  was  he  a  house- 
holder either  at  Worcester  or  Gloucester. 

Skutt  and  ManUy^  in  support  of  the  order  of  sessions. 
The  conviction  is  founded  upon  the  50  Geo.  3.  c.  41. 
By  the  6th  section  there  is  imposed  an  annual  duty  of  4/. 
upon  every  hawker,  pedlar,  petty  chapman,  and  every 
other  trading  person  going  from  town  to  town,  or  to 
other  men's  houses,  and  travelling  either  on  foot  or  with 
horses,  or  carrying  to  sell,  or  exposing  to  sale  any 
goods.  See.  Now  the  defendant  in  this  case  was  a 
trading  person,  going  from  town  to  town,  travelling 
with  horses,  and  exposing  goods  for  sale.  It  is  tni^ 
that  perhaps  he  may  not  be  a  trader  within  the  meaning 
of  the  bankrupt  laws,  yet,  as  an  agent  selling  goods  on 
commission,  he  is  a  trading  person  within  the  meaning 
of  this  act  of  parliament.  By  section  19.,  every  per- 
son trading  with  a  borrowed  licence  incurs  a  penalty 
of  40/.,  except  servants  travelling  for  a  licensed  master, 
with  the  licence  of  such  master,  and  for  his  beneSt. 
This  exception  clearly  shews,  that  the  legislature  con- 
sidered that  a  stipendiary  servant  would  be  subject  to  the 
penalty  of  10/.,  as  a  trading  person,  within  the  sixth 

section^ 
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section,   if  he  travelled  without  a  licence;  a  fortiori        1821. 
therefore,  a  person  selling  by  commission  is  within  the 
meaning:  of  this  section.     So,  by  section  23.,  the  real        agamn 
makers  of  goods,  or  their  agents  or  servants  residing 
with  them,  are  specially  excepted.     Now  that  exception 
would  be  unnecessary,  if  other  agents  were  not  meant 
to  be  included  in  the  act.     An  agent,  therefore,  selling 
goods  on  commission,  and  otherwite  answering  the  de- 
scription mentioned  in  the  act,  is  a  trading  person 
bound  to  take  out  the  licence  required  by  the   tenth 
section.     The  seventeenth  section  imposes  a  penalty  of 
10/.  upon  every  such  hawker,  pedlar,  petty  chapman,  or 
other  trading  person  so   travelling  as   aforesaid,  who 
shall  trade  as  aforesaid  without  a  licence.    The  words 
^^  trade  as  aforesaid"    are  su£Scient]y  satisfied,  by  the 
fact  of  the  defendant's  having  exposed  goods  to  sale ; 
for  by  the  sixth  section  any  trading  person  going  from 
town  to  town,  and  carrying  to  sell  or  exposing  to  sal^ 
is  liable  to  pay  the  annual  duty. 

Scarlett  and  Bmsellj  contra.  The  conviction  here  is 
for  travelling  with  horses ;  and  as  sudi  statement  is  in- 
serted in  the  conviction,  it  must  be  taken  to  mean  a 
travelling  with  horses  within  the  act,  namely,  with 
horses  for  which  the  defendant  might  have  taken  out  a 
licence,  as  required  by  the  acts.  But  the  facts  of  the 
case  negative  such  statement,  as  they  shew  that  the 
defendant  travelled  in  a  public  stage-coach,  drawn  by 
four  horses;  for  which,  of  course,  it  cannot  be  con- 
tended that  he  should  have  taken  out  a  licence.  The 
conviction,  therefore,  cannot  be  supported  in  its  present 
form.  But  the  defendant  does  not  come  within  the 
words  of  the  act,  either  as  a  hawker,  pedlar,  or  other 

trading 
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1821.       trading  person.    Hawkers  are  described  in  the  statutes 
^— "        25  H.  8.  c,  9.  and  33  H.  8.  c.  4. ;   and  it  appears  from 

The  King  ^^ 

agqkui       thence^  and  from  the  mention  m^de  of  them  in  other 
places,  that  they  have  always  been  considered  as  itine- 
rant traders  of  low  degree.     It  cannot  be  contended 
that  the  present  defendant  is  a  hawker ;  he  is  not  con- 
victed for  being  a  hawker,  but  for  being  a  pedlar  and 
trading  person.     Now  <^  pedlar"  means  nothing  more 
than  a  petty  dealer ;  and  the  quantity  and  value  of  the 
goods  entrusted  to  the  care  of  the  defendant  clearly 
shew  that  he  does  not  come  within  that  description ; 
neither  does  he  come  within  the  v/ords  ^^  other  trading 
person."     A  trader  is  a  person  who  seeks  his  livelihood 
by  buying  and  selling;  whereas  this  defendant  only  sold 
the  goods  of  others  on  commission.     Besides,  the  words 
^*  other  trading  person"  must  mean  persons  ejusdem 
generis  with  hawkers,  pedlars,  and  petty  chapmen ;  &r 
it  is  a  general  rule  in  the  construction  of  statutes,  that 
where  things  of  an  inferior  degree  are  first  mentioned, 
those  of  a  higher  dignity  shall  not  be  included  mider 
general  subsequent  words,  2  Hwmk.  c.  27.  5.  124.     And 
an  auctioneer  who,  as  in  this  case,  sells  goods  of  large 
value  on  commission  is  a  person  of  a  different  descrip- 
tion from  a  hawker  or  pedlai*,   and  of  higher  degree. 
By  section  14.  it  is  enacted,  <^That  every  person  to 
whom  a  licence  shall  be  granted,  shall  cause  to  be  writ- 
ten on  the  most  conspicuous  part  of  every  pack,  box, 
bag^  trunk,   case,  cart  or  waggon,   or  other  vehicle 
of  conveyance  in  which  he  shall  carry  his  goods,  the 
words  ^licensed  hawker.'"     This  evidently  applies  to 
the  case  of  a  person  who  conveys  goods  from  place  to 
place  in  his  own  cart  or  waggon,  and  not  to  one  where 
the  goods  are  conveyed  by  a  common  stage  waggon.    It 

is 
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is  further  to  be  observed,  that  by  section  7.  of  the  act, 
any  person  travelling  as  a  hawker,  &c.,  or  other  trading 
person,  and  selling  by  auction,  is  subjected  to  a  penalty 
of  50L ;  therefore^  if  it  should  be  holden  that  the  pre- 
sent defendant  comes  within  that  description,  he  will  in 
many  instances  be  prevented  from  acting  in  his  character 
of  an  auctioneer.  * 


1821. 


The  Knr« 
agamU 

TUARXB. 


Abbott  C.  J.  Tlie  question  intended  to  be  submit- 
ted to  us  by  the  sessions  is,  whether  a  licensed  auctioneer, 
conveying  goods  by  a  public  stage  waggon  from  place  to. 
place,  and  selling  them  on  commission,  is  to  be  consi* 
dered  as  a  pedlar  or  trading  perscm  within  the  meaning 
of  the  50  Geo.  3.  c.  41.  By  section  6.  it  is  enacted, 
<^  That  there  shall  be  paid,  an  annual  duty  of  4L  by 
every  hawker,  pedlar,  petty  chapman,  and  every  other 
trading  person  going  from  town  to  town,  or  to  other 
men*s  houses,  and  travelling  either  on  foot  or  with 
horses,  or  otherwise  carrying  to  sell  or  exposing  to  sale 
any  goods,"  &a  ;  and  a  ftirther  duty  of  42.  in  respect  of 
every  horse  or  other  beast  bearing  or  drawing  burden. 
Now,  it  appears  to  me  that  the  appellant  is  a  trading 
person  within  the  meaning  of  this  section*  It  has  been 
urged  that  he  is  not  a  trader,  but  an  agent  selling 
the  goods  of  others  on  commission.  It  is  dear,  how^ 
ever,  that  agents  were  meant  to  be  included  within  the 
act  of  parliament ;  for  section  23.  contains  an  express 
exception  of  the  particular  agents  therein  mentioned. 
Now,  that  exception  would  be  wholly  unneoessarjr,  if  other 
agents  were  not  meant  to  be  included  within  the  act* 
The  defendant  in  this  case  is  convicted  for  having  no 
licence  at  all,  and  therefore  I  think  the  mode  of  travelling 
wholly  immaterial.    It  has  been  aaid  that  the  cooviotioii 


TURKUU 


516  CASES  m  EASTER  TERM 

182].       cannot  be  supported  in  its  present  form,  inasmuch  as 
jT^^        the  ground  of  it  is,  that  the  defendant  traveled  with 

agtdntf  horses.  If  it  had  been  found  as  a  fact  in  the  case  that 
the  defendant  had  been  convicted  for  want  of  a  horse- 
licence^  I  should  have  thought  that  the  conviction  could 
not  be  supported ;  for  the  horses  in  respect  of  which  ha 
is  bound  to  take  out  a  licence  are  those  bearing  or 
drawing  burden,  or,  in  other  words,  carrying  and  draw- 
ing his  goods.  The  defendant  here  was  convicted  for 
having  no  licence  at  all ;  and  I  think,  therefor^  the 
word  ^*  horses"  may  be  rejected.  And,  besides,  in  the 
way  in  which  the  present  question  is  brought  brfore  us» 
we  cannot  look  at  the  form  of  the  conviction,  but  merely 
at  the  case  submitted  to  us  by  the  sessions*  The  order 
of  sessions  must  therefore  be  affirmed. 

Batlet  J.  concurred. 

HoLROYD  J.  I  doubted  at  first  whether  the  words  of 
the  17th  section,  ^<  trade  as  aforesaid,"  would  be  satisfied 
without  an  actual  sale  of  goods.  I  think,  however,  that 
those  words  refer  to  the  sixth  section,  and  that  they  are 
sufficiently  satisfied  by  a  mere  exposure  to  sale.  The 
ground  of  this  conviction  is,  that  the  appellant  had  no 
licence  at  all;  and  therefore  the  mode  of  travelling  is 
immaterial,  and  need  not  be  proved. 

Best  J.  I  am  of  the  same  opinion.  I  think  the 
defendant  clearly  within  the  act,  from  the  exceptions  in 
the  9th  and  2dd  sections,  which  otherwise  would  have 
been  quite  unnecessary.  It  is  said,  that  if  we  affirm 
this  conviction,  it  will  be  impossible  for  an  auctioneer 
to  carry  on  his  business;  but  that  is  not  so.     The 

busi- 
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business  of  an  auctioneer  is  to  sell  property  in  the  town 
in  which  he  resides ;  or  to  go  to  other  persons'  houses^ 
and  sell  property  for  them  at  their  houses.  It  is  no 
part  of  the  business  of  an  auctioneer  to  travel  from 
town  to  town»  and  sell  goods  there  in  the  manner  in 
which  this  defendant  has  acted. 

Order  of  Sessions  confirmed. 
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D£AN  qui  tarn  against  King,  (a) 

DECLARATION  against  the  defendant  for  penal-  A  penon  tm- 
°  _^       veUingfrom 

ties,  under  the  hawkers'  and  pedlars'  act.     Tlie  town  to  town, 
first  count  charged  that  the  defendant,  at  Axminstery  in  packages  of 
the  county  of  Devon^  being  a  trading  person  going  from  J^  him  by" 
town  to  town,  and  travelling  with  a  horse,   and,  not  J^^'^^"^^' 
beinc  a  householder  there,  and  that  not  beincr  a  usual  >ng  «wni»** 

^  ^  o  guch  town,  sod 

place  of  his  abode,  did  by  himself  sell  by  auction  divers  there  ■elling 

^  ^  ^  /  /  such  books,  Ac 

printed  books,  &c.,  contrary  to  the  form  of  the  statute;  by  retail  bj 

auction,  is  a 

whereby  he  incurred  a  penalty  of  50/.     The  second  trading  person 

count   charged  that  the  defendant   travelled    on  foot.  ^..41.  *.  7.      * 

The  third  and  fourth  counts  charged  him  as  a  hawker 

and  pedlar.    There  were  other  counts,  charging  ofi*ences 

committed  at  Honiton.     At  the  trial  before  Holroyd  J., 

at  the  last  assizes  for  the  county  of  Deoon^  the  following 

facts  appeared  in  evidence:  in  February ^  1820,  the  ae- 

fendant  had  been  at  Chardf  but  there  was  no  evidence 

that  he  had  sold  any  books  there  by  public  auction ;  he 

went  from  Chard  to  Axminster  in  a  borrowed  gig,  but  it 

did  not  appear  that  any  books  were  sent  or  conveyed  by 

him  from  Chard  to  Atmimter.  He  took  two  rooms  at  Ax^ 

minster^  and  sold  books  by  retail  and  by  auction  there :  he 


(a)  This  CAM  WM  heard  within  thtfifit  four  dayigftcnn. 
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182U        went  from  thence  to  Honiton.     It  did  not  appear  in 
_  T       what  mode  he  travelled :  nine  chests,  containincr  books« 

DsAN  qui  tam  '  ©  -^ 

againu  &c.  Weighing  13251b*,  were  sent  from  his  rooms  at  Ax-' 
minster  by  a  common  stage  waggon,  directed  to  him  at 
HonitOH^  and  there  he  sold  books  both  by  retail  and  by 
auction*  It  was  proved  thaf  he  was  not  a  hou^holder 
at  Hcniion  or  Axminster.  Upon  these  facts,  the  learned 
Judge  thought  that  he  was  a  trading  person,  going  from 
town  to  town,  within  the  meaning  of  the  50  G«  3.  c.  41*; 
and  he  directed  the  jury  to  find  a  verdict  for  the  plain- 
f i£P,  with  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit. 

Casberd  now  moved  accordingly.     The  defendant  is 
not  a  person  within  the  contemplation  of  this  act  of 
parliament,  which  applied  only  to  hawkers  and  pedlars, 
and  persons  ejusdem  generis.     Now  a  hawker  is  a  per-, 
son  who  carries  with  him,  either  in  a  package  or  a  cart, 
the  goods  which  he  intends  for  sale.     In  this  case  the 
goods  were  sent  by  a  common  stage  waggon.   The  term 
<<  other  trading  person,"  in  the  act  of  parliament,  applies 
to  persons  of  the  same  description  as  a  hawker  and  pedlar, 
who  deals  in  a  small  way.     H^re  the  large  quantity  of 
goods   which   tlie  defendant  sent  from  Axminstcr    to 
Honiton  shews  that  he  is  not  a  dealer  of  that  description; 
and,  therefore,  not  a  person  within  the  contemplation  of 
the  act,  which  meant  only  to  apply  to  petty  dealers  car- 
rying their  commodities  with  them.     In  Dean^  qui  tam^ 
v.  Hereford^  tried  at  \\\e  Exeter  Spring  assizes,    1820, 
Wood  6.  was  of  opinion,  that  a  person  who  sent  large 
quantities  of  goods  by  a  ship  to  JPlymouth  dock,  and 
conveyed  them  in  a  cart  to  Plymouth  town,  where  he 
took  a  house,  and  sold  them  by  auction,  was  not  within 

this 
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this  act  In  that  case  it  appeared  that  the  goods,  which 
were  books,  weighed  two  or  three  tons,  and  Wood  B. 
laid  particular  stress  on  that  circumstance,  and  said,  it 
was  more  than  a  person  going  from  town  to  town, 
or  to  other  men's  houses,  could  carry.  *  That  case  is 
directly  in  point  to  shew,  that  the  present  defendant 
was  not  a  person  within  the  meaning  of  this  act  of  par- 
liament. 
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Abbott  C.  J.  I  dm  clearly  of  opinion,  upon  the 
facts  of  this  case,  that  th^  defendant  was  a  trading  per- 
son, travelling  from  town  to  town,  within  the  meaning 
of  this  act  of  parliament.  The  argument  urged  on  the 
part  of  the  defendant,  arising  out  of  the  extent  of  bis 
dealings,  would  go  to.  shew,  that  when  the  inconve- 
nience to  the  resideiit  tradesman  is  the  greatest,  no  of- 
fence would  be  committed.  I  think  that  there  should 
be  no  rule  in  this  case. 

Rule  refused. 


The  King  against  Joseph  Hanson. 


Satilrday, 
May  226th. 


TTHE  defendant,  on  the  25th  day  of  March,  1820,  No  appeal  lies 
was  convicted  in  the  penalty  of  50/.,  by  two  justices  from  a  convic 
for  the  West  Riding  of  Yorkshire^  for  having  within  .le'wiAouta^ 
three  months   last  past,  (to  wit)  on  the  22d  day  of  ^"^  "f ^^^ 
February^  ]  820,  at  EUandj  in  the  West  Riding,  sold  ^'  ^^^'  ''  ^' 
beer  and  ale  by  retail,  to  be  drank  and  consumed  in  his 
house  and  premises,  without  first  taking  out  an  excise 
licence  authorising  him  so  to  do,  contraiy  to  the  4SG.S* 
c.  143.   5.  5.      Against  this  conviction,  the  defendant 

appealed 
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1821.  appealed  to  the  next  sessions  held  at  PmU^act^  who 
allowed  the  appeal  and  quashed  the  convictbn,  no  evi- 

^ainu  dence  being  offered  in  support  of  it.  Upon  which  the 
proceedings  were  removed  into  this  Court  by  certiorari. 
The  Solicitor-general  on  a  former  day  obtained  a  rule 
nisi,  calling  on  the  defendant  to  shew  cause  why  the 
order  of  sessions  should  not  be  quashed,  upon  the 
I  ground  that  no  appeal  lay  to  the  sessions  from  the  con- 
viction in  this  case,  and  that,  therefore,  they  had  no 
jurisdiction  to  quash  it. 

Alexander  shewed  cause.  The  question  arises  under 
the  48  Geo.  3.  r.  IdS.  5.  IS.,  which  provides,  that  all  and 
every  the  powers,  directions,  rules,  penalties,  forfeitures, 
clauses,  matters,  and  things,  which  by  the  act  of  I2Gir.  2. 
Cn  24.,  or  by  any  other  law  in  force,  relating  to  his 
Majesty's  revenue  of  excise,  are  provided  and  established, 
shall  be  incorporated  in  that  act.  Now,  by  35  Geo*  3. 
c.  113.  s.  12.,  which  is  an  act  in  pari  materie  to  the 
48  Geo.  3.  c.  143.,  an  appeal  is  given  to  tl\e  sessions. 
It  would  be  indeed  hard,  if  all  the  clauses  of  that  act  by 
which  penalties  can  be  inforced  against  the  subject 
should  be  considered  as  re-enacted,  but  the  clause  of 
appeal,  his  only  protection,  omitted.  In  Rex  v.  Justices 
of  Sui^ry  {a\  it  was  held  that  no  appeal  lay  to  the 
sessions  from  a  conviction  uuder  25  Geo.  3.  c.  72.  5.  9.  r 
But  there  was  not  in  that  cose,  as  here,  any  act  of 
parliament  in  pari  materie.  In  Rex  v.  Skone{b\  the 
judgment  turned  on  the  omission  of  the  word  penalties 
in  the  appeal  clause,  mentioned  in  12  Car.  2.  c.  24. 
Here  the  appeal   clause  contained  in  the  35  Geo.  3m 

(a)  2  T.  R.  504.  {h)  6  JCwT,  514. 

c  113. 


w. 
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c.  113.,  has  the  word  penalties.     The  King  v.  Shme  is       1821. 
therefore  an  authority  in  iavour  of  the  defendant 


The  Sdicitor'general  and  JVaUan  were  stopped  by  the 
Court. 

Abbott  C.  J.  The  clause  of  reference  in  the  48  Geo»  S. 
c.  143.  only  applies  to  such  powers,  &c.  contained 
in  laws  relating  to  his  majesty's  revenue  of  excise^  as 
are  provided  and  established  for  managing,  raising, 
levying,  collecting,  mitigating  or  recovering,  tidjndging ' 
or  ascertaining,  the  duties  thereby  granted.  Now  the 
35  Geo.  3.  c.  113.  imposed  no  du^,  and  is  not  -an  excise  ' 
law.  It  is  not,  therefore,  one  of  the  laws  referred  to. 
Its  object  was  the  regulation  of  the  police,  and  the 
provisions  are  quite  distinct  from  those  of  48  6.  3. 
c.  143.  If,  therefore^  a  person  sells  ale  without  the 
magistrates'  licence,  he  sells  it  subject  to  the  penalty  of 
20/.  provided  by  that  act.  Against  a  conviction  for 
such  penalty  he  may  appeal.  But  under  the  48  6.  S« 
c.  143.  he  is  liable  to  a  penalty  of  50/.*  for  selling  with* 
out  an  excise  licence,  and  there  is  no  appeal  given.  For 
the  rule  of  law  is,  that  although  a  certiorari  lies,  unless 
expressly  taken  away,  yet  an  appeal  does  not  He, 
unless  expressly  given  by  statute.  No  act  of  parliament 
can  be  produced  giving  an  appeal  in  the  present  case* 
The  order  of  sessions  is  therefore'  wrong,  and  must  be 
quashed. 

Rule  absolute* 


TbeKurc 

agabut 
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Saturday,  ZOUCH   OgaiflSt  EmPSEY. 

June  2d.  ^^ 

Notice  under  HPHE  Lords'  act,  32  G.  2.  c.  28.,  requires  that  notice 
mustbe^Ten  to  the  creditor  should  be  given,  fourteen  days  at 

to  a  creditor  14  ,  ,  . 

clear  dajB,  ex-  leost,  before  the  petition  is  presented.  The  notice 
thedayofier.  ^^  this  case  was  scrved  on  the  plaintiff  on  the  19th 
"^^L^f  of  May. 

petition. 

Bamewall  now,  on  the  2d  June,  moved  to  bring  up  the 
prisoner,  and  contended,  that  the  fourteen  days  must  be 
reckoned  inclusive  of  the  day  of  service^  or  of  the  day  on 
which  the  petition  is  presented;  and  in  that  case  the 
petition  might  be  presented  this  day,  and  the  prisoner 
brought  up  to  be  discharged  on  Motiday.  In  MorUy  v. 
Vaughan  (a),  this  Court  held,  in  favour  of  liberty,  that 
the  day  of  giving  the  notice  might  be  reckoned  as  one. 

The  Court  were  of  opinion,  that  fourteen  days  at 
least  must  mean  fourteen  clear  days,  and  refused  the 
rule. 

Rule  refused,  {b) 

* 

(a)  4  Burr.  2525. 

(6)  Vide  nobertt  T.  Stacet^,  IS  East,  2a     J?«r  T.  Jutiket  of  Herefwrd--^ 
ikiret  3^.j-^.  581. 
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SowERBY  and  Another  against  Brooks,  Assignee  jm^; 
of  Carbutt,  a  Bankrupt,  in  Error,  (a) 


THIS  was  a  writ  of  error  from  the  Court  of  Common  ^«  i«oing  « 
oommiMion  of 

Pleas.     The  special  verdict  stated,   that  Carhdt  buikraptcjis 

.  /.,       ,  not  of  itself  nif- 

bemg  a  trader,  &c.  committed  an  act  of  bankruptcy  on  fident  notice  to 
27  th  August  J  1816;  that  a  commission  issued  on  tb^  of  a  prior  act  of 
7th  October f  1816,  under  which  he  was  duly  declared  a  hi^ngteL 
bankrupt,   and    on   26th  NoDember^    1816,  defendant  ^^^|^ 
in  error  was  duly  appointed  his  assignee;  that  plaintifi  if  *  payment  be 
in  error  were  co-partners  in  trade^  and  that  whilst  Car^  to  a  bankrupt 

after  the  iwning 

butt  was  such  trader,  and  before  his  bankruptcy,  they  of  audi  com- 
were  indebted  to  him  in  the  sum  of  952.  4s.  for  goods  before  4e  party 
sold  and  delivered  by  him  to  them  befinre  be  became  JSud^knoir^^ 
bankrupt ;    that    on    the    lOth    October^   being    after  }jj2£^* 
t/ie  issuing  the  commissioHj  Carbutt^  in  order  to  obtain  "uch  payment 

^  wiU  beprotect- 

payment  of  the  same  debt,  sent  from  Stocktoru  in  the  ^  within 
county  of  Durham^  where  he  then  was,  a  letter  directed  «.  14. 
'  to  one  Henry  Thomas^  his  agent  at  Manchester,  in  which 
letter  he  inclosed  a  paper,  stamped  with  a  stamps  for  a 
bill  of  exchange  in  blank,  excepting  that  the  name  of 
Carbutt  was  by  him  written  thereunder,  as  the  maker, 
and  was  also  indorsed  by  him  thereon,  as  the  indorser, 
and  by  that  letter  he  requested  the  said  Henry  Thomas 
to  deliver  the  stamp  so  signed  to  his  {Carbutt^%)  father, 
and  to  tell  him  to  date  it  back  and  plqce  it  to  hb  own 
account;  that  the  stamped  paper  with  Carbutt*t  Hdiax^ 
thereon  was  accordingly  on  the   13th  of  October  de- 
livered to  his  fiither,  Francis  Carbutt^  at  Maiw^ieOer^ 

N  n  2  and 
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1821.  and  that  the  same  was  on  that  day  filled  up  by  some 
SowcuY  P^^-son  in  the  form  of  a  bill  of  exchange,  and  that  it 
^1*°*^  was  dated  back  to  the  4  th  October^  in  the  same  year, 
and  that,  when  it  was  so  filled  up,  it  giirported  to  be 
the  bill  of  Carbutt  the  bankrupt  directed  to  the  plaintiffs 
in  error,  whereby  he  requested  them,  at  four  months 
after  the  date  thereof,  to  pay  to  the  order  of  himself 
952.  45^  value  received,  and  to  be  duly  indorsed  by  him; 
that  the  plaintifis  in  error  did  not  see  the  bill  of  ex- 
change, nor  had  they  any  knowledge  thereof  until  the 
30th  October^  on  which  day  it  was  presented  to  them 
for  acceptance  in  the  ordinary  course  of  business,  by  a 
third  person,  who  was  then  the  bona  fide  holder  thereof, 
and  was  by  them  duly  accepted,  in  order  to  discharge 
the  said  debt ;  that  the  plaintiffs  in  error  had  not  at  any 
time  before  their  acceptance  of  the  bill  any  notice  that 
Carbutt  had  become  a  bankrupt^  or  that  he  idos  insolvent^ 
or  had  stopped  payment^  unless  the  issuifig  of  the  com" 
mission  be  by  law  deemed  sufficient  notice  thereof;  that 
the  notice  of  the  commission  and  bankruptcy  appeared 
in  the  London  Gazette  for  the  first  time  on  the  5th  No^ 
vemberj  and  that  after  the  appearance  of  that  notice,  and 
after  the  defendant  in  error  was  appointed  assignee,  and 
before  the  bill  of  exchange  became  payable,  namely,  on 
the  14th  January,  1817,  the  defendant  in  error,  as 
assignee  of  Carbutt,  demanded  from  the  plaintiffs  in 
error  payment  of  the  said  sum  of  95/.  As.,  but  which 
they  did  not  then  nor  have  since  paid  to  liim ;  tliat 
when  the  bill  of  exchange  became  payable,  viz.  on  the 
7th  of  February,  1817,  the  plaintiffs  in  error  paid  the 
said  sum  of  95/.  45.,  therein  specified,  to  a  third  person, 
who  was  then  the  bona  fide  holder  thereof,  and  that  that 
sum  so  due  firom  the  plaintifis  in  error  to  Carbutt^  at  the 

time 
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tiiTio  of  his  bankruptcy,  was  not  paid  by  theni,  or  satis-        182K 
fied  in  any  other  manner  than  as  above  mentioned.  Sowemt 

The  case  was  argued,  on  a  former  day  in  this  term,  by       ^omtt 
Scarlett  for  the  plaiutiflfs  in  error,  and  by  Littledale  for 
the  defendant  in  error.    The  authorities  cited,  and  the 
arguments  used,  are  all  fully  stated  in  the  judgment  of 
the  Court,  and  therefore  have  been  omitted  here. 

Cur.  adv*  vuU. 

Abbott  C.  J.   now  delivered  the  judgment  of  the 
Court.     This  was  a  writ  of  error  from  the  Common 
Pleas.      The   action   was  brought   by  the   defendant 
in   error,  as  assignee  of  one  CarbtUt  a  bankrupt,  for 
goods  sold.     A  special  verdict  was  found  at  the  trials 
and    thereupon    the   Court  of  Common  Fleas    gave 
judgment  for  the  plaintiff  in  that  Courc,  the  now  de* 
fendant  in  error.      The  material  facts  found  by  the 
special  verdict  are  these.     The  commission  of  bankrupt 
was  issued  under  the  great  seal,  oh  the  7th  of  October^ 
181G.     On  the  30th  of  that  month,   the  plaintifi  in 
error  being  indebted  to  the  bankrupt  for  goods  sold, 
accepted  a  bill  drawn  upon  them  for  the  amount  of  the 
debt,  the  bill  being  presented  to  them  for  acceptance 
in  the  ordinary  course  of  business,  and  they  not  having 
had  at  any  time  before  their  acceptance  of  the  bill  ismy 
notice  that  CarbtUt  had  become  a  bankrupt,  or  that'he 
was  insolvent,   or  had    stopped  payment,  unless  the 
issuing  of  the  commission  be  by  law  deemed  sufScient 
notice  thereof.     The  commission  was  first  advertised  in 
the  Gazette  on  the  5th  November  following ;  the  bill  was 
afterwards  duly  paid  at  maturity  by  the  plaintifiB^  in  error. 
It  is  clear,  that  an  acceptance  of  a  bill,  which  is  after- 
wards duly  paid,  is  equivalent  to  a  payment  of  the  debt 
in  mon^  at  the  time  of  the  acceptance  withiin  the 

N  n  S  4tfatute 
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18SL       statute  1  Jdc.  1.  c.  15.  s.  14.     And  the  question  in  the 
m  present  case  is  only,  whether  the  issuing  of  a  commission 

^^  is  in  law  to  be  deemed  notice  of  a  bankruptcy  to  a  debtor 
who  pays  his  debt  to  the  bankrupt  under  actual  ignor- 
ance of  his  bankruptcy.  The  thirteenth  section  of  this 
statute,  after  reciting  that  the  power  given  to  com- 
missioners of  bankrupts,  touching  the  debts  due  to  the 
bankrupts,  is  not  so  full  and  perfect  as  that  the  full 
benefit  thereof,  in  due  course,  may  be  employed  to  the 
use  of  the  creditors,  as  was  intended^  for  remedy  thereof 
enacts,  that  the  commissioners  shall  have  power  to  grant 
and  assign  the  debts  due  to  the  bankrupt,  by  what 
person,  or  in  what  manner  soever,  to  the  use  of  the 
creditors;  and  that,  q/ier  such  assignment^  the  bankrupt 
shall  not  have  any  power  to  recover,  release^  or  dis- 
€^rge  the  same,  nor  shall  they  be  attached  as  his  debt, 
but  the  assignees  shall  have  like  remedy  to  recover  the 
same^  as  the  party  himself  might'  have  had.  The  four- 
teenth section  provides,  **  that  no  debtor  of  the  bank- 
rupt be  thereby  endangered  for  the  [iay  ment  of  his  debt, 
truly  and  bon&  fide,  to  any  such  bankrupt  before  such 
time  as  he  shall  understand  or  know  that  he  is  become 
bankrupt"  The  intended  benefit  mentioned  in  the 
statute  1  Jac.  1.  is  that  which  is  to  be  found  in  the  two 
former  statutes,  34  &  35  Hen.  8.  c.  4.,  and  13  Eliz. 
c.  7.  These  statutes  gave  power,  viz.  the  first  to  the 
Lord  Chancellor  and  other  persons  therein  mentioned, 
and  the  latter  to  the  commissioners,  to  take,  by  their 
discretion,  orders  and  directions  with  the  land%  goods, 
and  debts  of  a  bankrupt,  and  also  to  make  sale  of  lands 
and  goods;  such  sales  to  be  good  against  all  persons 
claiming  by,  from,  or  under  the  bankrupt,  by  any  act 
done  after  lie  shall  become  bankrupt;  but  neither  of 
tli06^  Btatlitai  gi^ve  A  power  to  jaake  sate  or  asdgmnent 

of 
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of  his  debts;  each  of  them,  howerer,  gave  a  further  1891. 
power  to  summon  and  examine  persons  supposed  to  be  ^IZTL 
indebted  to  a  bankrupt,  and  also  inflicted  upon  persons  agahui 
refusing  to  be  examined,  or  not  dedaring  the  plain  and 
whole  truth,  the  forfeiture  of  double  the  value  of  the 
debt  concealed,  and  not  plainly  and  wholly  declared  and 
shewn.  On  these  older  statutes,  no  case  appears  to 
have  arisen  on  the  subgect  of  debts  due  to  a  bankrupt ; 
and  without  other  words  than  are  found  in  those  sta* 
tutes,  it  would  be  difficult  to  say,  that  a  debtor  to 
a  bankrupt  having  bona  fide  paid  his  debt  to  the  bank« 
rupt  without  notice  of  bankruptcy  or  commission,  should 
be  obliged  to  pay  it  over  again.  Such  a  case  appears 
rather  to  be  within  the  prindple  of  bona  fide  trans- 
actions,  protected  by  the  seventh  section  of  the  statute 
of  Eiitabeth.  On  another  branch  of  the  statute  of 
Elizabeth^  the  cdse  of  Smith  Y.  MUhj  S  Co.  25.,  arose. 
In  that  case  the  bankrupt  had,  after  his  bankruptcy  and 
commission,  sold  goods  to  the  value  of  242.  to  a  creditor, 
in  part  satisfaction  of  a  debt  of  64/.  The  commissioners 
afterwards  sold  the  same  goods  to  the  plaintiffs,  and 
upon  a  question  which  of  the  two  sales  should  be  good^ 
it  was  determined  that  tiie  sale  by  the  commissioners 
should  be  good,  and  that  of  the  bankrupt  void,  and 
rightly  so,  for  the  creditor  was  within  the  very  words  ^ 
the  statute :  ^<  a  person  claiming  under  the  bankrupt  by 
an  act  done  afler  his  bankruptcy.'*  And  the  expression 
which  has  been  relied  upon  in  the  argument  of  this 
case  occurs  there  only  as  an  additional  argument  iu 
favour  of  the  decision.  There  is  first  a  general  de- 
claration of  the  intent  of  the  makers  of  the  statute,  yn%. 
an  equal  and  rateable  distribution  of  the  bankrupt's 
goods.     Then  follows  a  citation  of  some  anolqgons 

Nn  4  9^8M| 


BaooxSi 


B9S  CASJBS  IH  EASTER  TERM 

182L       GiMs;  then  an  observation  upon  the  great  defect  that 
would  exist  in  the  law,  if  a  person,  after  committing  an 

^oinsi  BCt  of  bankruptcy,  should  be  allowed  to  make  distri- 
bution of  his  goods  to  whom  he  pleased ;  and  then  is 
added,  *^  also  this  case  is  stronger,  because  this  gift  is 
an  assignment  of  the  bankrupt  aflier  the  commissi<m 
awarded  under  the  great  seal,  which  commission  is 
snatter  of  record,  whereof  every  one  nuy  take  conu- 
aance,"  And  it  is  said  immediately  afterwards,  that 
the  Court  relied  principally  on  the  words  of  the  statute, 
^*  persons  claiming  under  the  bankrupt  by  act  done 
after  his  bankruptcy ;"  and  resolved  that  the  <'  proviso" 
(by  which  I  understand  the  seventh  section  of  the  statute 
d  Elizabeth  to  be  meant)  <<  concerning  gifts  and  grants 
bona  fide,  makes  no  gift  or  grant  good  which  the  bank- 
rupt makes  after  he  becomes  bankmpt,  but  excludes 
them  out  of  the  penalty  inflicted  by  the  same  proviso," 
that  is,  the  ibrfdture  of  double  as  much  as  he  shall  de- 
tain or  possess.  The  next  case  quoted  on  the  behalf  of 
the  plaintiff  below  was  that  of  Hitchcock  v.  Sedgmick^ 
9  Verrumf  156.  That  case  in  effect  decides  no  more 
than  this,  viz*  that  a  person  who  took  a  conveyance  of 
lands  from  a  bankrupt  on  an  advance  of  money,  after  a 
commission  issued,  but  without  notice  thereof,  should 
not  be  allowed  in  a  court  of  equity  to  protect  the  con- 
veyance^ which  was  undoubtedly  void  at  law,  by  obtain- 
ing in  trust  for  himself  a  prior  conveyance,  good  in  law, 
beyond  the  extent  of  the  consideration  for  which  that 
good  conveyance  had  been  made.  The  case  was  de- 
cided by  the  Lords  Commissioners  of  the  great  seal, 
two  of  whom  held  that  this  person  should  not  have  the 
protection  of  the  former  conveyance  beyond  its  own  con- 
sideration ;  and  they  are  reported  to  have  held  also,  that 

this 
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thh  person  was  not  an  innocent  purchaser;  saying  that        1821. 
**  when  the  commission  was  sued  out,  he  was  bound  to  take      « 
notice."     Now,  though  it  should  be  admitted,  (and  I  see       agamu 
no  reason  to  controvert  the  doctrine,)  that  a  commission 
actually  issued  will  enable  the  assignees  to  redeem  an  ori«« 
ginal  mortgage,  notwithstanding  the  term  may  have  como 
into  the  hands  of  a  second  mortgagee,  whose  title  is  void 
at  law ;  yet  it  will  by  no  means  follow,  that  one  who 
has  paid  his  debt  to  a  bankrupt,  without  actual  notice 
of  a  bankruptcy,  shall  be  compelled  to  pay  it  a  second 
time  to  the  assignees,  upon  the  ground  of  an  implied 
notice,  by  the  issuing  of  a  commission  which  is  unknown 
to  him.      The  other   case   of  CcUett  v.  De  Gols^  Co. 
Temp.  TaJhoty  65.,  decides  only,  that  a  bona  fide  pur- 
chaser, after  an  act  of  bankruptcy  without  notice,  should 
not  be  deprived  in  a  court  of  equity  of  his  legal  advan- 
tage ;  and  the  expressions  attributed  to  the  Lord  Chan- 
cellor, "  The  case  of  Hitchcock  v«  Sedgvoick  is  different 
from  this;  for  a  commission  is  a  public  act,  of  which  all 
are  bound  to  take  notice,"  ought  in  our  opinion  to  be 
understood  with  relation  only  to  the  case  before  him, 
and  to  those  rules  of  equitable  jurisdiction  by  which  his 
judgment  was  to  be  guided,  and  not  to  be  extended  to 
the  legal  construction  and  effect  of  that  clause  of  the 
statute  of  1  Jac,  1.,  upon  which  the  question  before  this 
Court  depends.     The  remaining  case  of  Jfatkinsv. 
Maundy  3  Camp.  308.,  turned   merely   upon   the  true 
meaning  and  effect  of  the  phrase    *^  issuing  a   com- 
mission,"  in  the  statute  46  Geo.  3.  r.  135.  s.  3.     And 
Lord  EUenborough  at  nisi  prius  most  properly  decided, 
that  the  act  of  delivering  out  a  commission  under  the 
great  seal  was  an  issuing  within  the  meaning  of  that 
statute. 

This 
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1821.  This  view  of  the  several  former  cases  appears  to  leave 

""■^       the  present  question  open  to  a  decision  upon  the  true 
agairut       meaning  and  effect  of  the  stat.  1  Jac.  1.  unfettered  by 
precedent  authority.     It  has  been  contended,  that  the 
fourteenth  section  of  this  statute  is  to  be  considered  as  a 
remedial  law.    I  much  doubt,  and  cannot  assent  to  that 
proposition,  because  I  have  not  been  able  to  satisfy  my 
mind  that,  before  the  passing  of  this  statute,  a  debtor 
was  really  in  any  danger  for  such  a  payment  as  is  there- 
in mentioned.     It  may  rather  be  collected  from  some 
of  the  expressions  used  in  the  thirteenth  section,  and 
from  the  very  imperfect  provisions  regarding  debts  due 
to  a  bankrupt  contained  in  the  two  preceding  statutes, 
that,  before  the  passing  of  this  act,    1  Jac.  1.,  a  bank- 
rupt might,  notwithstanding  his  bankruptcy,  receive  the 
money  due  to  him  from  his  debtor,  fraud  and  collusion 
apart,  which,  according  to  the  principle  of  the  common 
law,  will  vitiate  every  transaction  founded  upon  them. 
I  therefore  consider  these  two  sections,  the  thirteenth 
and  fourteenth  sections  of  I  Jac.  1.,  as  containing  one 
new  but  qualified  enactment :   an  enactment  new  in  it- 
self, as  giving  power  to  the  commissioners  to  assign  the 
debts  due  to  the  bankrupt,  and  qualified  by  providing^ 
that  no  debtor  should  be  thereby  endangered  for  the 
payment  of  his  debt  truly  and  bona  fide  to  any  bank- 
rupt, before  such  time  as  he  should  understand  or  know 
that  he  was  become  a  bankrupt.     And  we  are  all  of 
opinion,  that  these  words,  <*  understand  or  know,"  are 
to  be  construed  according  to  their  ordinary  and  popular 
sense,    of  an  actual  understanding  or  knowledge,  and 
not  of  a  knowledge  to  be  implied  by  force  of  law  from 
the  secret  issuing  of  an  unkno\ni  commission,  against 
the  truth  of  the  fact.     And  wc  find  nothing  in  the  lan- 
guage 


Brooks. 
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guage  of  subsequent  statutes,  regarding  bankruptcy,  to        J  821. 
'impugn  this  construction.     The  21  Jac.  L  r.  19.  s.  14.,       

,  SOWERIT 

which  is  properly  a  remedial  law,  protects  all  pur-  against 
chasers  for  good  and  valuable  consideration,  unless  a 
commission  be  issued  within  five  years  after  a  bank-* 
ruptcy.  The  1 9  G.  2.  c.  32.,  which  is  also  a  remedial 
law,  protects  the  payment  of  money  made  by  a  bank- 
rupt, "joktcli,  before  the  suing  forth  of  the  commission^  is 
really  and  bona  fide,  and  in  the  usual  and  ordinary  course 
of  trade  and  dealing,  received  of  a  bankrupt,  before  such 
time  as  the  person  receiving  the  same  shall  know,  un- 
derstand, or  have  notice  that  the  party  is  become  a 
bankrupt,  or  is  in  insolvent  circumstances.  It  is  ob- 
vious that  the  issuing  of  a  commission  is  not,  under 
either  of  those  statutes,  made  equivalent  to  notice.  It 
is  in  truth  made  only  the  limit  of  the  period  to  which 
the  relief  thereby  given  should  be  confined.  And  it  is 
to  be  observed,  that  the  latter  of  these  two  statutes  re- 
gards only  payments  made  by  the  bankrupt,  and  there 
is  a  great  difference  between  losing  the  benefit  of  a  re- 
ceipt of  mone}'  and  being  subjected  to  make  a  payment 
twice  over :  the  first  payment  by  the  debtor  to  tlie  bank- 
rupt must,  unless  there  be  great  misconduct  on  the  part 
of  the  bankrupt,  enure,  by  an  increase  pro  tanto  of  the 
distributable  fund,  to  the  benefit  of  those  very  credi- 
tors who  claim  the  second  payment  of  the  same  debt : 
whereas  a  receipt  firom  a  bankrupt  operates  pro  tanto' 
in  diminution  of  the  distributable  fund,  and,  so  far  as  it 
extends,  defeats  the  general  object  of  the  law,  an  equal 
division  among  all  the  creditors.  The  first  statute, 
wherein  the  issuing  of  a  commission  is  in  express  terms 
made  equivalent  to  notice  of  bankruptcy,  or  insolvency, 
is  the  IfS  G.  3.  r,  1 35*    This  id  abp  a  remedial  law ;  and 

the 
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1821.        the  remedy  operates  much  more  extensively  than  under 
SowiKiT      any  former  statute;  for  it  extends,  in  cases  of  future 
BfuloiT        commissions,  to  all  conveyances  by,  all  payments  by 
and  to,  and  all  contracts  and  other  dealings  and  trans* 
actions  by  and  with  any  bankrupt  bona  fide  made  and 
entered  into  more  than  two  calendar  months  before  the 
date  of  the  commission,  meaning  the  commission  under 
under  which  they  might  otherwise  be  impeached.     And 
the  legislature  thought  fit  to  limit  this  extensive  remedy, 
not  only  to  the  absence  of  actual  notice  of  bankruptcy 
or  insolvency,  but  also,  by  express  words,  to  the  absence 
of  any  prior  commission,  or  docket  struck,  although 
nothing  may  have  been  done  thereupon,  or  the  com- 
mission be  superseded ;  and  tiiis  is  effected  in  form  by 
providing,  that  those  acts  should  be  deemed  notice  of  a 
prior  act  of  bankruptcy  within   the  meaning   of  that 
statute,  if  an  act  of  bankruptcy  had  been  actually  com- 
mitted.    Large  as  the  remedy  provided  by  this  statute, 
46  G.  3.,  appears  to  be,  it  was  thought  not  to  include 
the  case  of  an  execution  or  attachment  against  the  lands 
or  goods  of  a  bankrupt ;  and,  therefore,  the  remedy  was 
extended  to  those  cases  by  the  4DG.  3.  c.  121.  5.2., 
with  a  similar  proviso  as  to  a  commission  issued,  al- 
though afterwards  superseded.     We  are  aware  of  the 
expression  in  each  of  these  two  statutes,  ^^  a  commission 
issued,  although  the  same  may  have  been  superseded." 
By  the  first  of  the  two  statutes,  in  which  such  a  provi- 
sion occurs,  the  striking  a  docket  was  made  equivalent 
to  notice :  this  is  a  less  formal  and  effective  act  than  the 
issuing  of  a  commission,  and  is  an  act  upon  which,  I 
believe,  it  often  happens  that  no  commission  is  taken 
out.     And  if  the  legislature,  in  providing  a  new  and 
very  extensive  remedy,  thought  fit  to  make  the  striking 

of 
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of  a  docket  notice,  it  would,  a  fortiori,  make  the  issuing  1821* 
of  a  commission  notice,  although  it  shoujfd  be  superseded*  _ 
And  this  provision  mi^ht  be  retained  in  "a  statute  made  agavut 
to  extend  the  class  of  cases  to  which  the  first  applied, 
although  the  effect  of  striking  a  docket  was  at  the  same 
time  repealed.  And  we  cannot  infer  from  these  statutes 
that  the  legislature  considered  the  issuing  of  a  commis^ 
sion  to  be  by  operation  of  law,  and  against  the  truth  of 
the  fact,  an  understanding  or  knowledge  of  a  bank* 
ruptcy  within  the  meaning  of  the  fourteenth  section  of  the 
statute  I  Jac.  1 .  We  think,  also,  that  too  much  effect  has 
been  given  in  the  course  of  this  cause  to  those  dicta 
in  the  older  cases,  which  were  uttered  with  reference  to 
a  different  statute,  and  on  a  different  occasion.  Our 
present  opinion  derives  confirmation  from  the  subse- 
quent statute  of  the  56  G.S.  Cr  137.,  which  does  not 
appear  to  have  been  adverted  to  in  the  Court  of  Com- 
mon  Pleas.  This  last  statute  was  passed  for  the  ex* 
press  purpose  of  extending  the  provision  of  the  statute 
1  Jac.  1.,  and  it  does  in  effect  extend  the  provision 
therein  contained,  in  regard  to  payment  of  debts  to  a 
bankrupt,  to  the  delivery  of  his  goods  or  effects  to  him, 
and  this  in  terms  precisely  similar  to  those  of  the  sta- 
tute I  Jac.  1.,  by  enacting,  that  no  person  s/icUl  be  eit" 
daggered  by  reason  of  the  delivery  of  goods  or  effects, 
truly  and  bona  fide,  to  a  person  who  shall  be  bankrupt, 
before  such  time  as  the  person  having  the  goods,  &c.  shall 
understand  or  know  that  the  person  to  whom  they  be- 
long is  become  bankrupt.  Now  this  statute  was  passed 
after  the  two  before  mentioned,  wherein  the  issuing  of  a 
commission  is  made  notice  of  a  bankruptcy,  and  not 
long  after.  It  is  manifest  that  the  legislature  did  not,  in 
this  case,  intend  that  a  superseded  commission  should 

be 
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1 82  ]  •  be  deemed  notice ;  for  if  that  intention  bad  been  enter- 
qq^j^j^  tainedy  it  can  hardly  be  doubted  that  it  would  have 
gainst  heen  expressed  in  the  same  terms  as  in  the  two  statutes 
so  recently  passed.  If  such  a  clause  had  been  intro- 
duced, it  seems  the  statute  would  have  been  entirely 
useless,  because  the  case  provided  for  by  it  is  a  case 
within  the  meaning  and  operation  of  the  statute  46  6. 3» 
It  appears,  therefore^  to  have  been  framed  to  extend 
a  particular  provision  of  the  statute  1  Jac,  1.  to  another 
and  analogous  case,  and  this  unfettered  with  that  spe- 
cial  enactment  as  to  notice  by  operation  of  law,  which 
is  found  in  the  4G  G.  3.  These  observations  do  not 
conclusively  prove,  with  the  certainty  of  mathematical 
demonstration,  that  the  legislature  might  not  think  a 
commission  notice  to  all  the  world,  if  it  should  be  acted 
upon  as  well  as  issued,  and  not  afterwards  superseded ; 
but  we  think  they  furnish  a  moral  inference  that  no 
such  opinion  was  entertained ;  because,  if  such  an  opi- 
nion had  been  entertained,  we  think  some  expression  or 
intimation  of  that  opinion  must  have  occurred.  Finding 
nothing  of  this  sort,  as  applied  to  the  case  of  the  pay- 
ment of  money  due  to  a  bankrupt,  or  the  delivery  of 
his  own  goods  to  him,  and  adverting  to  the  obvious 
distinction,  before  alluded  to,  between  those  two  cases 
and  the  cases  of  title  derived  or  money  re^^ived  from  a 
bankrupt,  wc  think  that  in  the  case  before  us  the  issuing 
of  the  commission  was  not  notice  in  point  of  law,  and 
we  are  all  of  opinion  that  the  judgment  of  the  Court  of 
Common  Pleas  must  be  reversed. 

Judgment  reversed. 
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Johnson  against  Walker.  ^^th. 

HTHESIGERf  on  a  former  day  in  this  term,  had  ob-  Plaintiff  in  an 

JL         ,  .  .       «  inferior  court, 

tamed  a  rule  nisi  for  setting  aside  the  wnt  of  proce-  from  which  a 
dendo  issued  in  this  cause.  •  It  appeared,  from  the  moved  by  ha- 
affidavits,  that  the  cause  was  commenced  in  Hilary  va-  and ariSefor 
cation  in  the  Palace  Court,  and  that  it  was  removed  by  ^f^  ^J.  . 

'  •'    given,  IS  not 

habeas  corpus,    and  a  rule  for  better  bail  served,   on  entitled  to  a 

*^  procedendo^ 

the  9th  of  April  last.     Notice  of  justification  was  ffiven  after  render  of 

^  J  ©  defendant  and 

for  the  first  day  o(  Easter  term ;  the  bail  did  not  justify  notice  of  such 
on  that  day;  but  on  the  second  day  of  Easter  term  the  though  the  ren- 
defendant  was  rendered,  and  notice  of  render   served  after  the  day 
upon   the  plaintiff's  attorney;  after   which,    upon  the  roljfor better 
same  day,  the  writ  of  procedendo  was  issued.  ^^  expures. 


Lawes  now  shewed  cause,  and  distinguished  this  case 
from  Farquharson  v.  Fouchecour  {a\  upon  the  ground 
that  there  the  render  had  been  made  on  a  day  previous 
to  that  on  which  the  procedendo  issued;  and  he  re- 
ferred to  Davis  V.  Tuddenham  (i),  where  the  procedendo 
having  issued  on  the  same  day  on  which  the  bail  jus- 
tified was  held  to  be  quite  regular.  He  referred  also 
to  Rex  \.  The  Sha'iffs  of  London  {c)i  where  an  attach- 
ment was  issued  after  a  notice  of  render,  the  render 
having  been  out  of  time ;  and  it  was  held  that  the  at- 
tachment was  regular. 

Abbott  C.  J.  In  the  report  of  Davis  v.  Tuddenham^ 
it  does  not  appear  whether  or  not  there  was  any  notice 

(a)  IQEaU^Z^l.  (6)  1  ChUty,  130,  (c)  1  CW/Zy,  567. 

of 
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1821. 


JoUNSOW 

ftgainst 
Walkek. 


of  the  bail  having  justified  served  upon  the  plwitiffs 
attorney,  which  makes  all  the  difference.  There  the 
time  for  justifying  the  bail  expired  on  the  18th,  and  the 
procedendo  issued  on  the  19th ;  and  if  that  was  issued 
before  notice  of  the  justification  was  served,  it  would  be 
regular.  But  here,  the  procedendo  issued  afler  notice 
of  the  render,  and  that  brings  it  within  the  case  of  Far'- 
quharson  v.  Touchecour^  which  must  govern  our  decision. 
Besides,  what  necessity  can  there  be  for  going  down 
again  to  the  inferior  Court,  when  the  defendant  being 
rendered  the  plaintiff  has  him  in  Court,  and  may  pro- 
ceed against  him  here.  This  rule,  must,  therefore,  be 
made  absolute. 

Rule  absolute,  {a) 


(a)  On  examining  the  affidavits  in  Davii  v.  Tuddenham,  we  find  that 
they  do  not  state  that  any  notice  of  bail  haying  justified  was  given  pre* 
Tious]y  to  the  issuing  the  writ  of  procedendo  in  that  case. 


Mondai/f 
June  4th. 

An  arrest  of  a 
party,  described 
in  a  testatum 
special  capias 
and  in  the  affi- 
davit to  hold  to 
bail  by  the  ini- 
tials of  his 
Christian  name 
only,  is  irregu- 
lar. 


Reynolds  agahist  Hankin. 


7)  F.  JONES  had  obtained  a  rule,  calling  upon  the 
plaintiff  to  shew  cause  why  the  bail-bond,  given 
in  this  case,  should  not  be  delivered  up  to  be  cancelled, 
and  the  defendant  discharged  upon  entering  a  common 
appearance,  he  having  been  arrested  on  a  testatum  spe- 
cial capias  by  the  name  and  description  of  F.  JV.  Han* 
kiTij  and  the  affidavit  to  hold  to  bail  having  described 
him  in  a  similar  manner,  without  setting  out  his  Chris- 
tian name  at  length.  The  affidavits  on  the  other  side 
stated,  that  the  defendant  was  indebted  to  the  pl^ntiff, 

be 
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.  V 


by  Tirtue  of  &n  acceptance  of  a  bill  of  exchange,  signed        1821. 
by  the  defendant  with  the  initials  of  his  Christian  name,        — — 

Rbvnolm 

and  that  the  plaintiff  had  endeavoured,  without  effect,  to        qgamti 

•      1  •     A^i     •     •  •        1  Hakkik. 

ascertain  his  Christian  name  previously  to  the  arrests 


C*/%  showed  cause,  and  referred  to  HcAvett  v.  Cofe* 
fhan  (a)  a^  expressly  in  point 

Jones,  contra,  mentioned  two  cftses,  of  Turner  v.  Cirf- 
vilky  and  Morland  v.  Samej  in  this  Court,  in  Michaelmas 
term  last,  in  which  the  Court  had,  tindeir  similar  cir- 
cumstances to  the  present,  made  the  rules  absolute. 

Cur.  adv.  Mt. 

And  now,  on  this  day,  Abbott  C.  J.  stated,  that  th^ 
Court  had  looked  at  the  affidavits  in  the  cdses  to  which 
they  had  been  referred,  and  that,  upon  the  whole,  they 
^ere  of  opinion,  that  it  ^as  not  sufficient  to  describe  a 
person  by  the  initials  of  his  Christian  name  only,  and 
that,  therefore,  the  rule  hlust  be  made  absolute. 

Rule  absolute. 

(«)  *2  Bos.  J  p.  466. 


Wilson  against  Farii.  Monday, 

^  June  4th, 

tJ  VTCHINSON  had  obtained  a  rate  to  shew  c^d^  An  aiiai  idre 

why  the  writs  of  scire  facias  issued   against  the  against  bdl 
bail  in  this  cause  should  not  be  set  aSide.     It  Uppearc^  ^^  sheriff's 
that  a  scire  facias  was  issued^  and  left  for  a  return  of  ^J^,hJ^bo^ 
nihil,  and  lodged  at  the  office  of  the  sheriff  of  Mirfrffe-  J^J^^fJjJ^ 
sex  on  the  30th  January^  being  returnable  on  the  3d  th«  d«y  of  th* 

return* 

Vol.  IV.  O  o  February^ 
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1821,  February^  and  that  an  alias  scire  facias  was  issued  and 
^^j^^  left  at  the  office  for  a  like  return  (m  Tuesdatfj  Februofy 
^P»»^       6th,  returnable  on  Saturday^  February  10th. 

hong  shewed  eause^  and  referred  to  the  rule  5  Geo.  2. 
1 732,  Easter  term,  and  contended,  that  it  was  not  ne- 
cessary that  the  four  days,  during  which  an  alias  scire 
&cias  was  to  lie  in  the  office,  should  be  exclu9ive  both 
of  the  day  of  lodging  it  andbf  the  day  of  the  reti^mu 

*  *  -        ■ 

Hutckinsonj  contra,  referred  to  Anotymous\a\  «iid 
Howard  v*  Smith  (&),  where  it  was  held,  that  a  ca.  sa. 
agapst  the  principal,  in  order  to  charge  the  bail,  must 
lie  four  days  exclusive  at  the  sheriff's  office;  and  he 
contended  that  a  similar  rul^  was  applicable  to  the 
present  case* 

Per  Curiam.  There  is  a  difference  of  expression  in 
the  rule  5  Geo.  2.  In  the  first  part  of  it,  it  states,  that 
every  writ  of  scire  facias,  of  which  notice  shall  be  given 
to  the  defendant,  shall  be  left  in  the  office  four  days 
before  the  return  exclusive  of  the  day  of  return ;  but 
in  the  latter  part  of  the  rule,  which  is  applicable  to  the 
present  case,  the  phrase  is  different :  it  is  there  stated, 
that  every  writ  of  alias  scire  facias  shall  be  left  in  the 
office  four  days  exclusive  before  the  return*  We  ar^ 
therefore,  of  opinion,  that  the  four  days  must  be  ex- 
clusive of  the  day  on  which  the  writ  is  lodged,  and  of 
the  return  day  also.  The  present  rule  must,  therefore^ 
be  made  absolute. 

Rule  absolute. 

(«)  2  Hoik,  690.  ,6;  I  B,  ^  A.  529. 
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18214 

RULES  OF  COURT. 

It  is  ordered,  That  in  all  country  ejectmentSi  which 
hereafter  shall  be  served  before  the  essoign-day  of  any 
Michaelmas  or  Easter  term,  the  time  for  the  appearance 
of  the  tenant  in  possession  shall  be  within  four  days 
after  the  end  of  sach  Michaelmas  or  Easter  term,  and 
shall  not  be  postponed  till  the  fourth  day  after  the  end 
of  Hilary  or  Trinity  terms  respectively  following.  , 

By  the  Court. 

It  18  ORDERED,  That  in  future,  where  a  i*ule  to  shew 
cause  is  obtained  in  this  Court  to  set  aside  an  award, 
the  several  objecticms  thereto,  intended  to  be  insisted 
upon  at  the  time  of  making  such  rule  absolute,  shall  be 
stated  in  the  rule  to  shew  cause. 

By  the  Court. 


END  or  EASTER  TERM. 
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ARGUED  AND  DETERMINED  igsi. 


IX  THE 


Court  of  KING'S  BENCH, 


IX 


Trinity  Term^ 

In  the  Second  Year  of  the  Reign  of  Gboroe  IV. 


Brunton  against  Hawkes  and  Others  (a)« 

y^ECLARATION  stated  that  plainti£P  was  the  first  a  pttent  iot 
and  true  inventor  of  certain  improvements  in  the  j^l'g^'^ 


construction  of,  making,  or  manufacturing  of  ships'  ^2?«wAo«. 
anchors  and  windlasses,  and  chain-cables  or  moorings ;  windlmw,  and 

cbsin-ciUflii^ 

and  which  said  invention,  others  before  the  making  of  cannot  be  mp. 

ported  unlflsa 

the  patent  did  not  use,  and  thereupon,  on  26th  March^  tbae  is  no- 
1813,  by  letters  patent,  reciting  that  plaintiff  had  by  Inm^; 
his  petition,  humbly  represented  to  our  Lord  the  King^  wtoeulunDad 
that  he,  plaintiff,  had  found  out  and  discovered  certain  o«**i>^«fc«» 

'  ^  waa  no  noraltj 

improvements  in  the  construction  o£  making,  or  manu-  intheconatruc- 

^  »  o»  tionofUiaaa. 


facturlnc^  of  ships'  anchors  and  windlasses,  and  chain-  dwn,  it 

held  that  the 

cables  or  moorings,  which  he  conceived  would  be  of  petcnt  waa 

wholly  foid. 
(a)  This  and  the  two  following  casea  ware  argued  at  tlie  fittings  before 
Easter  term. 

Vol.  IV.  P  p  pubUc 


Hawku. 


542  CASES  IN  TRINITY  TERM 

1821.        public  utility ;  that  he  was  the  first  and  true  inventor 
"~""       thereof;  and  that  the  same  had  not  been  theretofore 
agaijui        made,  useq^  or  pr^otised  by  any  other  person  to  the  best 
of /his  knowledge,  our   Lord  the  King  granted  unto 
plaintiff  his  special  licence,  full  power,  sole  privil^e,  and 
authority,  that  plaintiS^  his  executors,  &c.  from  time  to 
time^  during  fourteen  years,  should  and  lawfully  might 
make  and  exercise  and  vend  his  said  invention^  &c. 
The  patent  was  dien  set  out  in  the  usual  ferm.    The 
declaration  then  stated  the  enrolment  of  the  specification 
within  the  time  prescribed,  and  the  infringement  of  the 
patent,  by  the  defendaot  selling  chain-cables  of  the  im- 
proved   construction  invented  by  plaintiff:   Plea  not 
guilty.     ^hB  oauae  was  tried  before^  AbbM  C.  J.  at  the 
Middlesex  sitting,  after  Easier  term,  1820.     The  spe- 
cification  stated   the  plaintiff's  improvements    id  ma- 
nufacturing ships'  anchors  to  be,  that  in  place  of  the 
common  method  of  joining  the  arms  to  the  shank,  which 
was  by  weUing,  and  which  vequiFed  the  iron  to  be  so 
frequently  heated  as  to  destroy  and  injure  its  tenacity, 
be  made  the  shank  in  one  piece,  and  the  two  arms  in 
another  piece.      The  piece  intended   for  the  arms  is 
formed  into  shape,  and  of  such  a  thickness  or  substance 
in  the  middle,  as  to  allow  a  hole  to  be  made  through 
the  centre  of  the  solid  piece,  to  receive  the  thick  end  of 
the  piece  which  forms  the  shank,  and  the  said  hole  in 
the  arm-piece  is  made  somewhat  conical  or  bell- mouthed, 
so  that  no  strain  can  separate  the  arms  from  the  shank ; 
by  which  means  the  necessity  of  endangering  the  solidity 
of  the  materials  is  avoided,  only  one  heat  being  neces- 
sary to  bring  the  thick  end  of  the  shank  and  the  hole 
in  the  arm-piece  into  perfect  contact;  for  the  stroigth 
of  this  important  part  of-  the  aneber  is  not  thsted  to  a 

union 


IN  THB  SscoNo  Ybab  OF  GEORGE  IV.  MS 

union  effected  by  welding,  which  may  be^and  generally        1821; 

is,  defective ;  but  to  the  impossibility  of  drawing  a  thick 

solid  conical  piece  of  iron  through  the  smaller  aperture        agahui 

of  a  conical  opening  into  which  it  is  fitted.     The  arms 

with  their  flukes  may  be  made  of  good  cast  iron,  taking 

care  to  allow  them  sufficient  substance.     But  anchors 

should  not  only  have  the  utmost  strength  which  can  be 

attained,  but  also  be  made  as  secure  as  possible  against 

the  danger  of  being  lost,  by  the  cable  or  chain  by  which 

they  are  attached  to  the  ship  giving  way.     Cables  made 

of  hemp  can  never  be  rendered  safe,  but  chain-cables 

may.      The  specification  then  described  the  improte* 

ments  in  the  construction  of  chain-cables  and  mooringA) 

and  stated,  that  the  object  to  be  gained  was  tlie  greatost 

possible  strength  from  a  given  quantity  of  materialsi 

keeping  in  mind  the  direction  in  which  the  strain  is  to  be 

borne.    It  then  shewed,  that  the  applying  receding  fereet 

to  a  circular  Imk,  would  change  its  form  into  one  whk 

round  ends  and  parallel  sides,  and  that  the  efiect  of  this 

alteration  was  to  destroy  the  Unk,  by  disturbing  the 

rdative  position  of  every  particle  of  the  metal   and 

destroying  its  corpuscular  attraction,  and  concluded  that 

a  circular  was  therefore  a  bad  form^    The  specification 

then  stated,  that  if  the  sides  of  the  circular  link  were 

prevented  from  collapsing,  the  evil  would  be  thereby 

lessened ;  and  that,  if  a  stay  or  diagonal  bar  were  isK 

troduced  between  the  sides  of  the  circular  link,  it  woidd 

then  be  able  to  resist  a  greater  force  than  before^  havhvg 

two  points  of  support ;  the  unsupported  parts,  however, 

would,  by  applying  a  strain,   assume  a  quadrHalefal 

form,  a  change  which  could  not  be  effected  without  a 

derangement  of  the  matter  in  the  link,  which  must 

rupture  and  destroy  it.      It  stated  thet  stays  with 

P  p  2  pointed 


Hawkh. 


di4  CASES  IN  TRINITY  TEEM 

IB2U  pointed  ends  had  been  used  in  chains,  but  that  sacb  a 
""—"  stay  only  supported  two  opposite  points  of  the  link ;  the 
agointi  tendency  of  the  receding  forces  being  to  straighten  and 
consequently  to  rupture  the  parts  that  were  left  un* 
supported.  It  then  proceeded  thus  :  **  My  said  im- 
provements  in  chain-cables  or  moorings  are  founded 
on  considerations  drawn  from  the  facts  that  have  been 
alluded  to.  If  a  circular  link,  instead  of  being  supported 
only  in  two  opposite  points,  have  its  opposite  sides  sup- 
ported by  a  stay  embracing  two  considerable  and  op- 
posite segments,  taking  care  to  leave  such  opening  as 
shall  allow  sufficient  play  for  the  links  received  into  it^ 
the  link  would  be  much  stronger  than  with  a  stay  hav- 
ing its  ends  pointed;  but  still  the  link  would  be  of  a  bad 
form ;  and,  moreover,  even  if  circular  links  could  be  made 
unobjectionable  as  to  strength,  they  should  be  avoided 
on  account  of  the  greater  weight  of  metal  which  a  given 
length  of  chain  would  require,  than  when  formed  of  links 
of  a  less  exceptionable  form.  We  have  seen  that  the  ten- 
dency of  receding  forces  applied  to  curved  links,  is  to 
draw  portions  of  them  into  straight  forms ;  thence,  it  fol- 
lows, that  twisted  links  of  every  kind  should  be  avoided 
where  strength  is  required ;  for  such  links,  even  if  thdr 
opposite  sides  be  supported  by  an  interposed  stay,  must 
by  the  application  of  a  sufficient  strain  untwist  themselves 
to  become  straight,  and  thus  have  the  arrangement  of 
their  particles  disturbed.  As  the  tendency  of  forces,  ap- 
plied as  before-mentioned,  to  curved  or  twisted  links,  is 
to  convert  the  curves  or  distortions  into  straight  por- 
tions as  above  described,  it  follows,  that  links  present- 
ing in'  their  original  construction  straight  parts  between 
the  points  of  strain  are  the  strongest  that  can  be  made, 
with  an  equal  portion  of  metal;  and  henee  links  with 

parallel 
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parallel  iiides  and  semi-circular  ends,  would  in  every  1821.  • 
ca«e  be  preferred,  wer^  it  not  necessary  to  the  quality  of  — — 
good  chain,  that  it  should  be  able  to  resist  lateral  vio-  agaUut 
lence,  as  well  as  a  general  strain  operating  by  stretch*^ 
ing."  After  shewing  the  effect  of  a  lateral  strain  upon 
such  a  link  the  specification  then  proceeded  thus :  *^  From 
the  preceding  considerations  it  is  evident,  that  of  all  the 
forms  and  constructions  that  can  be  given  to  a  link, 
that  form  and  construction  which  shall  be  able  to  con- 
vert a  lateral  into  an  end  strain,  by  yielding  proper  sup- 
port to  the  opposite  sides  of  the  link,  is  the  one  that 
should  be  preferred ;  and  of  sucli  a  form  and  construc- 
tion is  the  link  described  in  a  figure  annexed  to  the  spo- 
cification  having  circular  ends  and  sides  nearly  parallel  but 
bulging  out  towards  themiddle,  with  my  broad-ended  stay 
introduced  between  the  sides  of  the  link.  At  the  time  the 
stay  is  introduced,  the  link  is  wide  enough  to  receive  it; 
and  the  link  being  red  hotat  the  time  of  its  introduction, 
and  being  pressed  home  to  the  stay,  by  a  die  or  press, 
or  any  suitable  mechanical  means,  takes  a  fast  hold  of 
it  and  retains  it  in  its  place.  Other  ways  of  intro- 
ducing and  retaining  in  its  place  this  broad*ended  stay 
may  be  employed ;  but  the  preceding  one  has  been 
found  exceedingly  simple  and  efficacious.  These  broad- 
ended  stays  should  embrace  the  whole  or  the  opposite 
curved  parts  of  the  middle  of  the  link." 

It  was  proved  at  the  trial,  that  before  the  grant- 
ing of  the  patent,  mooring- chains  had  been  used,  the 
links  of  which  were  twisted^  and  the  stay  was  intro- 
duced into  holes  made  in  the  sides  of  the  link;  the 
twisting  of  the  link,  as  well  as  the  perforations  of  it  to 
admit  the  stay,  had  the  effect  of  weakening  it.  The 
sides  of  the  plaintiff's  link  were  in  the  same  plane^ 
and  his  stay  was  introduced  in  the  manner  described 
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ISl^l*  in  the  specification,  without  perforating  or  otherwise 
weakening  the  sides.      It  was  also  proved  by  a  series 

agmu  of  experiments,  made  by  scientific  men,  that  the  plain- 
tiff's mooring-chains  were  capable  of  resisting  a  much 
greater  force  than  those  in  use  before.  It  was  ad^ 
mitted  at  the  trial,  that  the  mode  of  manufacturing 
anchors  described  in  the  specification,  had  never  been 
Implied  before  to  ships'  anchors.  But  it  had  been 
applied  before  to  the  adze-anchor,  and  the  mushroom- 
anchor.  These  anchors  arc  used  only  for  the  purpose  of 
mooring  floating  lights  or  vessels  intended  to  remain 
stationary ;  and  are  never  taken  on  board.  No  point  was 
ma^e  as  to  the  windlasses,  which  were  admitted  to  be  new. 
Abbott  C.  J.  left  it  to  the  jury  to  say,  whether  the  inven- 
tion both  as  to  the  chain  and  the  anchor,  were  new  and 
useful,  and  the  jury  found  a  verdict  in  the  affirmative  for 
the  plaintiff.  A  rule  nisi  was  obtained  for  a  new  trial, 
on  the  ground,  first,  that  there  was  not  sufficient  novelty 
in  either  of  these  inventions,  to  make  them  the  proper 
subject  of  a  patent.  Secondly,  that  at  all  events,  there  was 
no  novelty  in  this  mode  of  manufacturing  anchors ;  and 
the  patent  being  granted  for  three  several  things,  if  void 
as  to  one^  was  void  as  to  the  whole. 

Scarlett^  Marryat^  Gumej/i  and  Chittyj  now  shewed 
cause  against  the  rule.  There  is  sufficient  novelty 
in  either  of  the  inventions  described  in  the  speci- 
fication, to  sustain  a  patent.  The  invention,  as  to  the 
niooring*chain,  comprises  the  combination  of  the  parti- 
cular form  of  link  with  the  particular  form  of  stay. 
Links  had  existed  before  in  every  shape,  and  stays  had 
been  applied  before  for  a  variety  of  purposes.  The 
merit  of  the  plaintiff's  invention  consists  in  this,  that  be 
.  has  io  combiiied  his  link  imd  st^  together,  as  to  give 
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it  the  greatest  possible  strength*    That  is  efifected^  bf       IJBSU 
placing  the  stay  in fiuch  a  pbsition^  as  lo  make  the  link       *".".'. 
continue  in  its  original  shapes  when  it  is  subject  to  the      3"^^ 
greatest  strain.     The  link  and  stay  are  so  united  to^ 
gether,  as  that  the  former  will  never  alter  its  form  with- 
out a  rupture,  and  that  has  never  been  accomplished 
before.     The  invention,  therefore,  does  not  consist  in 
the  form  of  the  link  or  the  form  of  the  stay,  although 
if  either  is  altered,  the  invention  would  be  destroyed.  If 
the  stay  were  pointed,  it  would  operate  unfavourably  on 
that  part  of  the  link  against  which  it  rested^  and,  there* 
fore,  it  is  necessary  to  have  a  broad  ended  stay  to  pre- 
vent  the  chain  collapsing.   If  the  link  be  twisted,  it  would 
not  have  its  full  play  |  if  it  were  circdoi-,  It  would  be 
changed  by  a  strain,  into  an  oval  form.     Secondly^  the 
invention  as  to  the  anchor  is  new«      The  mode  pointed 
out  in  the  specification  has  neter  before  been  applied 
to  the  manufkcturing  of  ships'  anchors.      It  is  true^ 
that  it   has  been  applied  to  that,   which,   from  the 
poverty  of  language,  is  embraced  under  the  same  ge-^ 
neric  word,  viz.   a  mushroom-anchor.      That,    how- 
ever, is  never  taken  on  board  a  ship,  but  is  deposit^! ; 
a  quantity  of  sand  is  thrown  on  it,  and   it   then  be- 
comes fi&cd  to  the  spot,  and,  though  called  an  anchor^ 
it  is,  in  fact,  a  sub-marine  post.     It  is  used  for  the 
purpose  of  floating  lights,  and  cannot  be  raised.    The 
object  of  a  ship's  anchor,  on  the  other  hand^  is  to  bring 
the  ship  to  a  fix^  position ;  it  is  to  be  afterwards  raised 
and    carried  with  the  ship.    If  the  former  had  been 
called  an  iron  sub-marine  mooring-post,  it  could  not 
hate  been  an  objection  to  the  plaintiff's  patent,  that  he 
had  first  applied  this  mode  of  uniting  the  parts  used  in 
that  mooring-post  to  ships'  anchors.     The  merit  of  the 
plaintiff's  invention  consbts  in  fhe  application  of  a 


Hawus. 


548  CASES  »  TRINITY  TERM 

1821.       known  principle  to  a  new  subject  matter.    It  is  true» 
-.  that  this  mode  of  miitinir  the  flukes  to  the  shank  has 

agamtt       Ioqa  been  in  use,  in  the  case  of  the  common  hammer 
and  the  pick-axe ;  but  they  are  instruments  applied  to 
very  difierent  purposes.    The  merit  of  this  patent  con- 
sists in  the  first  application  of  that  mode  of  uniting  the 
several  parts  to  ships'  anchors.    An  adze-anchor,  also^ 
is  formed  in  the  same  manner,  but  that,  also,  is  no  more 
than  a  mooring-post*     The  plaintiff  has  first  qyplied 
to  a  ship's  anchor  a  mode  of  construction  never  used 
before,  and  the  jury  have  found  it  to  be  both  new  and 
useful.    Assuming,  however,  that  this  mode  of  manu- 
facturing anchors  was  not  new,  the  patent  is  then  only 
void  pro  tanto.    The  patent  is  for  improvements  in 
three  things,  distinct  in  their  nature ;  for  each  of  these 
the  plaintiff  might  have  obtained  a  separate  patent.    li^ 
indeed,  it  were  taken  out  for  the  combined  use  of  three 
things,  in  a  case  where  the  invention  would  not  be  per- 
fect unless  all  three  were  brought  into  action,  the  patent 
would  necessarily  be  void,  unless  the  whole  were  new. 
The  crown,   by  its  prerogative,    might    grant    three 
different  estates   in    three  different    counties,  by  one 
patent;     If^  from  some  circumstance,  the  grant  was  void 
as  to  one  estate,  it  by  no  means  follows  that  it  would  be 
void  as  to  the  other  two;   so,  if  an  individual  was  to 
convey  three  estates  by  one  deed,  and  the  consideration 
for  the  conveyance  of  two  was  clear  and  distinct,  but 
there  was  fraud  as  to  the  other,  so  as  to  make  the  ^rant 
as  to  that  void,  the  deed  would  not  be  void  as  to  the 
whole.    In  Hill  v.  Thompson  («),  the  patent  was  for  an 
invention  of  certain  improvements  in  the  smelting  and 
working  of  iron,  or,  in  other  words,  in  the  manufacture 
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of  iron.  The  improvements  there  contemplated^  applied        1821. 
entirely  to  one  subject  matter.     The  inventor  there,       """"" 

Bruktok 

assumed  to  himself  to  produce  different  results  from  agninu 
the  same  process.  He  was,  in  the  course  of  that  pro- 
cess, to  extract  the  iron,  and  also  to  remedy  a  certain 
disease  to  which  that  iron  was  liable.  That  was  done  in 
the  course  of  carrying  it  through  the  same  furnaces ;  that 
was  one  entire  operation,  described  in  the  patent  as  pro- 
ducing certain  distinct  results,  and  it  was  applied  to  the 
same  subject  matter.  Besides,  that  case  was  decided  upon 
another  ground,  viz.  upon  the  want  of  proof  of  the  imi- 
tation of  the  invention.  In  this  case,  the  new  inventions 
are  applicable  to  different  and  distinct  objects,  viz.  the 
cable,  the  windlass,  and  the  anchor,  each  of  which  may 
be  separately  used.  The  plaintiff,  in  effect,  has  only 
comprised  in  one  patent  the  subject  of  three  distinct  in* 
yentions.  Suppose  a  man  had  invented  an  original  form 
of  a  chair  for  a  gouty  man,  and  also  an  anchor,  and  he 
had  taken  out  one  patent  for  the  two,  and  it  turned 
out,  in  the  event,  that  the  anchor  was  not  new,  the 
patent  would  not,  therefore,  be  wholly  void. 

Abbott  C.  J.  It  is  not  without  great  reluctance  that 
my  mind  has  at  length  come  to  a  conclusion,  which  (as 
far  as  my  judgihent  goes)  will  have  the  effect  of  avoiding 
this  patent  It  appeared  in  evidence,  at  the  trial,  that 
the  mode  of  making  cables  and  anchors,  introduced  by 
the  plaintiff  into  general  use,  was  highly  beneficial  to 
his  majesty's  subjects ;  and  I  should  wish  that  he  who 
introduced  it  might  be  entitled  to  sustain  the  patent. 
Upon  a  full  consideration  of  all  the  arguments  that  have 
been  addressed  to  us,  and  a  view  of  the  patent,  the 
specification,  and  the  evidence  given  at  the  trial,  I  feci 
myself  compelled  to  say,  that  I  think  so  much  of  the 
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i82]«        plaintiff's  invention  as  respects  the  anchor  is  not  new; 
and  that  the  whole  patent  is,  therefore,  void.       The 

e^sp*^        mode  of  joining  the  shank  to  the  flukes  of  the  anchor 
is  to  put  the  end  of  the  shank,   which  is  in  the  form  of 
a  solid  cylinder,  through  the  hollow  and  conical  aper- 
ture and  it  is  then  made  to  fill  up  the  hollow,  and  to 
unite  itself  with  it.     Now  that  is  precisely  the  mode  by 
which  the  shank  of  the  mushroom-anchor  is  united  to 
the  mushroom  top ;  by  which  the  shank  of  the   adze* 
anchor  is  united  to    its  other  parts.      It  is    indeed 
the   mode  by   which  the  different  parts  of  the  com- 
mon hammer,  and  the  pick-axe  also,  are  united  to- 
gether.    Now,  a  patent  for  a  machine,  each  part  of 
which  was  in  use  before,  but  in  which  the  combination 
of  the  different  parts  is  new,  and  a  new  result  pro- 
duced, is  good ;  because  there  is  a  novelty  in  the  com- 
bination.     But   here  the  case  is  perfectly  different; 
formerly  three  pieces  were  united  together ;  the  plaintiff 
only  unites  two ;  and,  if  the  union  of  those  two  had 
been  effected  in  a  mode  unknown  before,  as  applied  in 
any  degree  to  similar  purposes,  I  should  have  thought 
it  a  good  ground  for  a  patent ;  but,  unfortunately,  the 
mode  was  well  known,   and  long  practised.     I  think 
that  a  man  cannot  be  entitled  to  a  patent  for  uniting 
two  things  instead  of  three,  where  that  union  is  effected 
in  a  mode  well  known  and  long  practised  for  a  similar 
purpose.     It  seems  to  me,  therefore,  that  there  is  no 
novelty  in  that  part  of  the  patent  as  afiects  the  anchor ; 
and,  if  the  patent  had  been  taken  out  for  that  alone,  I 
should  have  had  no  hesitation  in  declaring  that  it  was 
bad.     Then,  if  there  be  no  novelty  in  that  part  of  the 
patent,  can  the  plaintiff  sustain  his  patent  for  the.  other 
party  as  to  the  mooring-chain  ?    As  at  present  advised, 
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I  am  inclined  to  think  that  the  combination  of  a  link  1621. 
of  this  particular  form  with  the  stay  of  the  form  which  ^ 
he  uses,  although  the  form  of  the  link  might  have  been  ^^"^ 
known  before,  is  so  far  new  and  beneficial  as  to  sustain 
a  patent  for  that  part  of  the  invention,  if  the  patent  had 
been  taken  out  for  that  alone.  But  inasmuch  as  one  of 
the  things  is  not  new,  the  question  arises,  whether  any 
part  can  be  sustained.  It  is  quite  dear  that  a  patent 
granted  by  the  crown  cannot  extend  beyond  the  con- 
sideration of  the  patent.  The  king  could  not,  in  con- 
sideration of  a  new  invention  in  one  article,  grant  a 
patent  for  that  article  and  another.  The  question  then 
is,  whether,  if  a  party  applies  for  a  patent,  reciting  that 
he  has  discovered  improvements  in  three  things,  and 
obtains  a  patent  for  these  three  things,  and  in  the  result 
it  turns  out  that  there  is  no  novelty  in  one  of  them,  he 
can  sustain  his  patent.  It  appears  to  me,  that  the  case 
of  Hill  v.  Thompson^  which  underwent  great  consider- 
ation in  the  Common  Pleas,  is  decisive  upon  that  ques- 
tion. In  that  case,  the  patent  was  granted  to  the 
plaintiff  for  the  invention  of  certain  improv^nients  in 
the  smelting  and  working  of  fron ;  and  the  Court  of 
Common  Pleas  appear  to  have  considered  that  the  im- 
provement introduced  by  the  plaintiff  into  what  may 
properly  be  called  the  smelting  of  iron,  was  the  obtain- 
ing iron  from  that,  cinder  and  slag  which  before  bad 
been  thrown  away  as  refuse,  and  that  that  might  be 
considered  as  new.  It  appeared,  however,  that  the 
plaintiff  claimed  further  the  merit  of  having  discovered 
that  the  application  of  lime  in  certain  stages  of  the 
process  would  cure  a  disease  common  to  all  iron,  not 
merely  to  that  which  he  was  to  produce,  but  to  iron 
originally  mmu&ctured  from  the  fresh  ore.    Now  it 

turned 
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1821.       turned  out  that  thnt  was  not  a  discovery;  ibr  the  ap- 
plication  of  lime  to  iron  mode  from  the  cinder,  origin* 

Brvmtok 

agtiinu       ally  used   in  making   ore,    was  known   and  practised 
before.     No  two  things  can  be  more  distinct  in  their 
nature  than  the  obtaining  of  iron  from  a  material  from 
which  it  was  impracticable  to  obtain  it  before,  and  the 
cure  or  prevention  of  a  disease  to  which  all  iron  was 
subjected.     In  that  case,  however,  the  Court  of  Com- 
mon Pleas  held,  that,  admitting  there  was  novelty  in 
the  one,  yet,  as  there  was  no  novelty  in  the  other,  the 
patent  was  wholly  void.     The  only  difference  between 
that  case  and  this  is,  tliat  here  the  plaintiff  instead  of 
saying  that  he  has  made  certain  improvements,  states 
the  improvements ;  but  still  he  claims  the  merit  of  having 
invented  improvements  in  all  the  three.     The  patent  is 
granted  upon  the  recital  that  he  has  made  improvements 
in  all  the  three,  and  that  they  are  new ;  and  the  consi- 
deration of  the  patent  is  the  improvement  in  the  three 
articles,  and  not  in  one ;  for  an  improvement  in  only 
one  of  them  would  render  the  patent  bad.     The  consi- 
deration is  the  entirety  of  the  improvement  of  the  three ; 
and  if  it  turns  out  there  is  no  novelty  in  one  of  the 
improvements,  the  consideration  fails  in  the  whole,  and 
the  patentee  is  not  entitled  to  the  benefit  of  that  other 
part   of  his  invention.      For  these   reasons,  I  am  of 
opinion  that  this  patent  cannot  be  supported.     There 
must,  therelbre,   be  a  new  trial.     The  plaintiA^  if  so 
advised,  may  then  put  the  question  upon  the  record,  and 
take  the  opinion  of  a  court  of  error. 

Baylev  J.  I  think  that  in  this  case,  there  ought  to 
be  a  new  trial.  I  have  no  doubt  that  if  the  patent  be 
bad  as  to  part,  it  is  bad  as  to  the  whole.    If  a  patent  is 
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taken  out  for  many  different  things,  the  entire  discovery        1821. 
of  all  those  thinirs  is  the  consideration  upon  which  the      _ 
king  is  induced  to  make  the  grant.     That  con8ideraU<Mi       agamu 
is  entire,  and  if  it  fails  in  any  part  it  fails  in  toto.    Upon 
an  application  for  a  patent,  although  the  thing  may  be  , 
new  in  every  particular  it  is  in  the  judgment  of  the  crown, 
whether  it  will  or  will  not,  as  matter  of  favour,  make  the 
grant  to  the  person  who  has  made  the  discovery*    And 
when  an  application  is  made  for  a  patent,  for  three  dif- 
ferent things,  it  may  be  considered  by  the  persons  who 
are  to  advise  the  crown  as  to  the  propriety  of  the  grant, 
that  the  discoveiy  as  to  the  three  things  together  may 
form  the  proper  subject  of  a  patent  although  each  per 
se,  would  not  induce  them  to  recommend  the  grant. 
It  seems  to  me,  therefore,  that  if  any  part  of  the  con- 
sideration fails,   the  patent  is  void  in  toto*      Now,  in 
this  case,  the  patent  is  for  the  improvement  of  ships' 
anchors,  and  windlasses,  and  chain-cables,  or  moorings. 
If  it  had  stood  on  the  subject  of  the  improvement  in 
chain  cables  only,  the  impression  on  my  mind  is,  that 
the  patent  would  have  been  good.     The  improvement 
in  that  respect,  as  it  seems  to  me,  is  shortly  this :  so  to 
apply  the  link  to  the  force  to  operate  on  it,  that  that 
force  shall  operate  in  one  place,  namely,  at  the  end; 
and  this  is  produced  by  having  a  bar  across,  which  has 
not  the  defect  of  the  bar  formerly  used  for  similar  pur- 
poses.    The  former  bars  weakened  the  link,  and  they 
were  weak  themselves,  and  liable  to  break,  and  then  if 
they  broke,  there  might  be  a  pressure  in  some  other 
part.     Now,  from  having  a  broad-ended  bar,  instead  of 
a  conical  one,  and  having  it  to  lap  round  the  link,  in- 
stead of  perforating  it,  that  inconvcniaice  would  be 
avoided;  and  therefore  the  present  impression  on  my 

mind 
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1821.       mind  as  to  this  part  of  the  case  is,    that   the  patent 
might  be  supported.     As  to  the  ship's  anchor,  in  sob- 

/v«^       stance  the  patent  is,  for  making  in  one  entire  pieoe^ 
that  which  formerly  was  made  in  two.     The  two  flokei 
of  the  anchor   used    to  consist  of  distinct  pieces  of 
iron,  &stened  to  the  shank  by  welding.  In  the  pre- 
sent form,  the   flukes  are  in  one  piece^   and  instead 
of  welding  them  to  the  shank,  a  hole  is  made  in  the 
centra  and  the  shank  introduced  through    the   hde. 
Could  there  be  a  patent  .for  making,  in  one  entire  pieec^ 
what  before  had  been  made  in  two  pieces  ?  I  think  not ; 
but  if  it  could,  I  think  that  still  this,  would  not  be 
new.  >   In   the  mushroom  and  the  adze-anchors,  the 
shank   is   inixoduced  into  the   anchor  by  a  hole    in 
the  centre  of  the  solid  piece ;  and  in  reality,  the  adze- 
anchor  is  an  anchor  with  one  flukey  and  the  donble  fluke- 
anchor  is  an  anchor  with  two  flukes.  After  having  had  a 
one-fluked  anchor,  could  you  have  a  patent  for  a  double* 
fluked  anchor  ?    I  doubt  it  very  much.    After  the  ansr 
logies  alluded  to   in  argumait,   of  the  hammer  and 
pick-axe^  I  do  not  thmk  that  the  mere  introduoiiig 
the  shank  of  the  anchor,  which  I  may  call  the  handle^ 
in  so  similar  a  mode^  is  an  invention  for  which  a  patent 
can  be  sustained.      It  is  said   in   this  case,  that  the 
mushroom-anchor,  and  adze-anchor,    are    not    ships* 
anchors,  but  mooring-anchors.    I  think  they  are  ships' 
anchors;   they  are  not  indeed  such  anchors  as  ships 
carry  with    them,  for   the   purpose  of  bringing  the 
ship  up;   but  if  the  ship  is   required  to   be  station- 
ary,  at   a  particular  place,   then  the  common    mode 
of  making  it  stationary,  is  by  the  mushroom-anchor. 
So  the  mode  adopted  to  bring  a  ship  containing  a  float- 
ing-light to  an  anchor,  is  by  mooring  her  to  one  of  these 
mushroom-anchors.    That  is   the   description  of  an- 
chor 
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chor  for  a  h(ddfast  to  the  ship.  The  analogy  be*  18S1. 
tween  the  case  <^  the  mushroom-anchor,  and  of  the 
adze*anchor,  is  so  close  to  that  of  the  present  an- 
chor, that  it  does  not  aj^pear  to  me  that  this  dis- 
covery can  be  considered  so  far  new  as  to  be  the 
proper  ground  of  a  patent.  In  reality,  it  is  nothing 
more  than  making  in  one  pieces  what  b^re  was  made 
in  two,  and  introducing  into  this  kind  of  anchor,  the 
shank  in  the  way  a  handle  is  introduced  into  a  hammer 
or  pick-axe.  I  think,  therefore^  that  this  not  being  a 
new  discovery,  the  patent  is  wholly  void,  and  that  be- 
ing so,  there  mast  be  a  new  trial.  The  plaintiff  nmy 
then  put  the  question  upon  the  record,  and  take  the 
opinion  of  a  court  of  error  on  the  sutjiect 

BssT  J.  I  am  of  the  same  c^inion.  In  the  eaie  of 
Hill  V.  Thompson^  the  Court  of  Common  Pleas,  with 
great  reluctance^  came  to  the  conclusion,  that  a  patent 
taken  out  too  large,  is  not  only  void  lor  the  excess,  but 
void  altogether*  That  case  afterwards  came  uader  the 
consideration  of  the  Lord  Chancellor;  and  he  is  re- 
ported to  have  said,  '^  In  his  directions  to  the  jury,  the 
Judge  has  stated  it  as  the  law  on  the  subject  of  patents, 
first,  that  the  invention  must  be  novd ;  secondly,  that  it 
must  be*  useful ;  and^  thirdly,  that  the  specification  roust 
be  intelligible.  I  will  go  further  and  say,  that  not  only 
must  the  invention  be  novel  and  usefiil,  and  the  speci- 
fication intelligible,  but  also  that  the  specification  must 
not  attempt  to  cover  more  than  that,  which  being  both 
matter  of  actual  discovery  and  of  useful  discovery,  is  the 
only  proper  subject  for  the  protection  of  a  patent,  and  I 
am  compelled  to  add,  that  if  a  patentee  seeks,  by  Bis 
specification,  any  more  dian  he  is  strictly  entitled  to, 
his  patent  is  thereby  rendered  inefiectual,  evra  to  the 

extent 
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1821*        exteut  to  which  he  would  be  otherwise  fairly  entitled. 
_  On  the  other  hand,  there  may  be  a  valid  patoit  for  a 

HP^mti  new  combination  of  materials  previously  in  use,  for  the 
same  purpose^  or  for  a  neW  method  of  applying  such 
materials ;  but  in  order  to  its  being  effectual,  the  speci- 
fication must  clearly  express  that  it  is  in  respect  of  sHtih 
new  combifiaticn  or  application^  and  of  that  only,  and  not 
lay  claim  to  the  merit  of  original  invention  in  the  use 
of  the  materials."  (a)  The  case,  indeed,  does  not  want 
that  authority;  for  in  the  patent  the  king  state% 
that  he  grants  it  upon  condition  that  the  specification 
shall  be  enrolled  in  the  Court  of  Chancery  for  the 
inspection  of  the  public.  According  to  these  terms, 
therefore,  die  specification  must  embrace  two  objects;  it 
must  first  clearly  describe  the  nature  of  the  invention ; 
and,  secondly,  the  manner  in  which  it  is  to  be  performed. 
When  this  case  was  first  presented  to  my  mind,  it  oc- 
curred to  me,  that  this  was  a  new  combination  of  old 
principles,  and  that  the  patent  was  therefore  good.  I 
now,  however,  doubt  whether  the  patent  could  be  sup- 
ported as  to  the  mooring-chain,  for  the  specification 
cannot  stand  as  a  description  of  a  new  combination  of 
known  principles :  it  claims  an  invention  as  to  a  part  of 
it,  which  certainly  is  not  new.  I  allude,  particularly,  to 
the  form  of  the  link.  The  specification  states,  that  the 
object  to  be  gained,  is  the  greatest  possible  strength 
from  a  given  quantity  of  materials,  keeping  in  mind  the 
direction  in  which  the  strain  is  to  be  borne.  It  after- 
wards says,  that  this  is  to  be  done  by  the  use  of  that 
which  is  new,  viz.  by  the  stay  introduced  between  the 
links,  and  which,  instead  of  entering  them,  embraces  their 
sides.    If  that  alone  was  to  be  done,  it  would  be  new;  • 

(o)  d  MerivaU,  639. 
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bat  the  specification  further  goes  on  to  say,  '<  It  is  evi«        1821. 
dent,  that  of  all  the  forms  and  constructions  that  can  be 
given  to  a  link,  that  form  and  construction  which  shall 
be  able  to  convert  a  lateral  into  an  end  straiuj  by  yiekU 
ing  support  to  the  opposite  sides  of  the  link,  is  the  one 
that  should  be  preferred.''    It  appears  to  me^  that  the 
pataitee  here  first  cliiims  the  merit  of  originally  nsiiag 
the  links  in  the  particular  form  described  in  his  specifi- 
cation, instead  of  circular  links.    Now  there  can  be  no 
doubt  that  links  of  that  form  had  been  used  long  be- 
fore.    Then  as  to  the  anchor,  ihe  invention  claimed 
is,   that  he  avoids  the  wdding;  but   that   certainly 
is  not  new,  because  that  has   been  done  before^   in 
the  case  of  the  mushroom  and  adzeandior,  the  pick- 
axe, and  the  common  hanmier.  .  It  is  said,  however, 
that  his  invention  omsistB  in  the  apfdicatimi  of  that 
which  was  known  before  to  a  new  sulgect  matter,  vifci 
that  he  had,  for  the  first  time^  applied  to  the  manu- 
fiicturing  of  anchors,  a  mode  in  whidi  welding  was 
avoided,   which,   however,  had  been  long  practised, 
in  other  instances  to   which  I   have  before  alluded; 
but  he  does  not    state    that    as    the  ground  upon 
which  he  had  applied  for  his  patent,  nor  state  in  the 
specification,   that  it  being  known  that  the  jNTocess 
of  welding  weakens  the  anchor,  he  had  first  applied 
to  an  anchor  a  mode  long  practised  in  the  manu* 
iacture  of  other  instruments,  viz.  of  making  the  two 
flukes  of  one  piece  instead  of  two.    If  he  had  so  de^ 
scribed  his  process,    the  question  would  then  arisen 
whether  that  would  be  a  good  ground  for  a  patent.    I 
incline  to  think,  however,  that  it  having  been  long 
known  Uiat  welding  may  be  avoided  in  instruments  of 
a  similar  form,  the  application  of  that  practice,  for  the 
the  first  time,  to  a  ship's  anchor  cannot  be  omndered 
Vol.  IV.  Q  q  » new 
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1821*       a  new  in?eiitioii»  andt  therefore^  that  it  is  not  the  ground 
of  a  patoiU  It  b  mmecesiary)  however,  to  decide  that 
questioQ  in  thii  case^  because  the  patentee  has  daimed 
the  mode  of  a¥Mding  welding  as  a  new  discovery.  That 
is  liot  a  new  discovery,  and  he  has  therefore  takoi  oat 
his  patent  for  more  than  he  is  entitled  to ;  and  I  am  of 
opinioni  that  that  avoids  the  patent  in  toto.  For  the  king 
is  deceived;    the  patentee  is  represented  to  have  the 
merit  of  invoiting  two  things,  whereas  he  has  die* 
covered  only  one ;  and  the  crown  might  have  considered 
the  diflcov^,  as  to  both,  a  sufficient  ground  fiir  grant* 
ing  a  patentg  when  it  would  not  have  thought   so  of 
the  discovery  of  one  alone.      This   has   been   com- 
partd,  in  argament«  to  the  case  of  a  grant  of  landsi 
If  in  the  same  deed,  there  were  included  three  cod* 
veyanoes  of  three  distinct  estates  on  three  consider^ 
ataons,  one  might  be  set  aside  and  another  be  good; 
but  if  the  grant  were  upon  one  consideration  whick 
was  bad*  the  whole  would  be  voidf  because  the  con^ 
sideration  would  ftil  altogether.    Now  the  present  cast 
is  similar  to  thatf  because  here,  the  connderatidn  ta 
induce  the  king  to  grant  the  patent,  was  the  state- 
ment made  by  the  plaintiff  in  his  petition,  thai  tfaers 
had  been  three  inventions,  when,  in  fiict,  there  had 
been  only  two*    The  united  considatttion  upon  which 
the  whole  grant  was  made^  is  therefore  void ;  and,  con- 
seqnendy,  the  grant  itself  is  void«    I  am  therefore  of 
opinion,  that  diere  ought  to  be  a  new  trial. 

Rule  absolttta  (a) 

The  SoUeik^Geniral^  GatOee^  Stepkef%^  and  F.  /W- 
Uxk^  wereto  hav^  argued  in  support  of  the  mla 

(c)  8m  dHhw  LiaaU'%  can^  10  Co.Itep.  109. 
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W£LL8  against  Miles  and  Another. 

nPRE^PASS  for  taking  and  canying  away  plaintiflTi  A  prttcriptum 
wheat    Plea»  that  the  Marquis  of  Buckingham  was  brought  into  a 
seised  of  the  manor  of  ufyleibury  with  Btertcth  in  the  ^^Lket- 
county  of  BmJInnghanh  in  ke^  and  that  he»  and  all  those  ^^bm^uiy 
whose  estate  he  had  in  the  manor  from  time  immemorial*  P^  j*  F*<*«* 

within  th«  mar^ 

had  been  used  to  hold,  at  the  town  of  Aylesbury,  on  every  *«<  *"■  •^,  "n^ 

'  J^  Jf»  /    which  ihaU  be 

Saturday  throughout  the  year,  a  maii^et  for  the  buy-  there  sold,  b 

bedf  inasmiidi 

ing  and  selling  of  com,  grain,  &c»  usually  sold  at  •>  there  camiot 
markets,  as  to  the  said  manor  belonging  and  that  the  rei^  of 
said  Marquis,  and  all  those,  whose  estate^  &c.  from  time  §^1^^,!^ 
immemorial,  had  taken  a  certain  reasonable  toll  of  all  |^^°>^- 
common  grun,  &g.  brought  to  the  said  Untrn  of  jfyles^ 
bun/j  to  be  sold  cm  any  market  day  ther^  whereof 
any  part  was  pitched  within  the  said  market  for  sals^ 
and  which  said  common  grain,  &C  diould  be  there  sold 
on  the  market  day,  subject  to  certain  exoef^ons  thare- 
in  set  forth*  It  then  stated,  that  the  Marquis,  on  &c. 
demised  by  indenture  onto  the  defiendanl^  the  tolls 
payable  at  the  market  for  one  year,  by  virtue  of  '^oMch 
said  indenture  the  defendant  entered  upon,  and  took  the 
said  toll  so  demised,  and  was  lawfully  possessed  thereoi^ 
It  iiarther  alledged,  that  on,  &c.  the  plaintiff  brought  into 
the  said  Unm  olAytesbwry^  forthe  purpose  of  being  sold 
iherey  a  quantity  of  wheats  and  did  then  and  theiie  pitch 
a  part  thereof  that  is  to  aay,  one  sack  thereof  t^ 
spectively  within  the  said  market  for  sale^  the  residue 
of  the  wheat  being  deposited  within  the  town  ^Agfif^ 
bunff  and  which  quantity  of  wheat  was  tbeo  sQld  upoft 
the  jnarket-day,  at  the  market.     By  reason  whereof 

Q  q  2  the 
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1821.  the  defendant  was  entitled  to  take  from  the  said  wheats 
■  the  tolls  so  due  and  payable,  and  so  justified  the  taking 

agakut  of  the  wheat  in  question,  as  the  toll.  Replication  demed 
the  prescription  stated  in  the  plea^  upon*  which  issue  was 
joined.  The  cause  was  tried  before  Hcirayd  J.  at  the 
BucUngham  Summer  assizes,  1820,  and  the  jury 
found  a  verdict  for  the  defendant  A  rule  nisi  for  enter- 
ing judgment  for  the  plaintiff,  non  obstante  veredicto^ 
having  been  obtained  by  Blosset  Serjt  in  last  Michaelmas 
term, 

Tindal  now  shewed  cause  against  the  rule.  The 
jury  having  found  that  the  prescription  stated  iatbe 
plea  was  proved  in  fact,  the  burthen  of  shewing  it  to 
be  bad  in  point  of  law,  lies  on  the  plaintiff  In  the 
Terms  de  la  Ley^  toll,  or  tolne,  is  defined  to  be  a  ^*  pay- 
ment used  in  cities^  taaons^  markets,  and  fairs,  for  goods 
and  cattle  brought  thither  to  be  bought  and  sold ;  and 
is  always  to  be  paid  by  the  buyer,  and  not  by  the  seller, 
except  there  be  some  custom  otherwise."  And  Lord 
Ccke^  in  2  Inst.  220.,  defines  it  to  be  **  a  reasonable  sum 
of  money  due  to  the  owner  of  the  fair  or  market,  upon 
sale  of  things  tollable  within  the  fair  or  market,  or  for 
stallage,  picage^  or  the  like.''  The  place,  the  time^  the 
sale  of  the  goods,  and  the  payment  by  the  buyer,  are 
therefore  the  essential  chamcteristics  of  toll,  and  the 
toll  claimed  in  this  plea  answers  the  definition  in  all 
these  points^  First  as  to  place;  the  place  is  substan- 
tially the  town  in  which  the  market  or  fair  is  hdid^  for 
where  no  precise  limits  are  fixed,  the  market  and  town 
are  co-extensive.  Lord  Coke  in  2  Inst.  220.,  after 
citing  firom  the  Mirror,  **  negotiator  in  vulgo  si  quid 
mercatus  fuerit  in  eam  rem  testimonia  habeCo;  nemo 
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extra  oppidum^  nisi  praesente  praepoeito  aliisve  fide  dig-       182h 
nis  hominibus,  quioquam  emito  f  and  from  another  part        ^^^ 
of  the  same,  '^  Ne  quis  extra  appidum  quid  emat;"  sajrs,        a^m^t 
<<  in  these  laws,  appidum  is  taken  tor  fair  or  market.^*    In 
Curwen  v.  Salkeld  (a),  it  was  expressly  held  that  the 
lord  of  a  manor,  to  whom  the  grant  of  a  market  was 
made  infra  viUam  de  W.  &c.,  whether  villa  extend  to 
the  town  of  JF,  or  to  the  township  or  parish  of  W.  ^*  has 
a  right  to  remove  the  market  place  from  one  situation 
to  another  within  the  precinct  of  his  grant^'     Besides 
these  express  authorities,  it  is  evident  from  analogy  to 
all  the  rules  which  relate  to  sales  in  market  overt,  that 
the  market  itself  is  not  confined  to  any  precise  limits* 
In  2  Inst.  713.,  it  is  laid  down,  that  the  sale  must  be 
made  in  a  place  that  is  overt  and  open,  not  in  a  back 
room,  warehouse,  &c.  and  the  same  rule  is  laid  down  in 
5  Co.  S3.    That  was  the  case  of  plate  stolen,  and  sold 
openly  in  a  scrivener's  shop  on  market  day,  as  every 
day  is  market  day  in  London  except  Sunday^  in  which  it 
was  held,  that  such  sale  does  not  change  the  property ; 
and  after  stating  the  law  as  to  Lofidon^  Lord  Coke  adds^ 
<<  Note,  reader,  the  reason  of  this  case  extends  to  all 
markets  overt  in  England.^^    Now  the  very  exception  of 
a  back  room  or  warehouse  in  the  Institute  clearly  implies, 
that  the  sale  may  be  made  in  every  other  part  of  the  town 
where  the  shops  are  open,  and  proves  consequently,  that 
the  market  is  not  limited  by  law  to  any  particular  part  of 
the  town.    In  Dixon  v«  Robinson  (b),  where  the  issue  was, 
whether  the  bailiff,  &c.  ofAndover  had  power  to  keep  a  fair 
at  Wayhill  in  any  one  place  where  they  pleased,  the  Chief 
Justice  is  reported  to  have  said,  <<  If  the  place  be  not 

(a)  3  Eatit  558.  (6)  3  Mod,  107. 

Q  q  3  limited 
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1891,      limited  by  the  lunges  gnuity  they  may  keep  it  when 

^  they  please^  or  nther  where  they  can  most  oooTeni^ 

^1^       ently ;  and  if  it  be  so  limited,  they  may  keq>  it  in  what 

part  of  such  pUce  they  will;'*  and  in  Cutwem  t»  fill- 

iddj  it  was  expressly  held,  that  after  a  fiMtnal  zttmovai 

of  the  market,  persons  who  brought  goods  to  the  spot 

fix>m  which  the  market  had  been  removed  would  be 

trespassers;  but  still,  while  the  lord  permitted  it,  the 

whole  town  might  be  the  market    It  would  indecdbe 

absurd  to  say,  that  a  sale  is  not  to  be  ooniidered  as 

having  been  made  within  the  market,  because^  on  the 

particular  occasion,  there  were  more  cattle  or  goods 

brought  to  market  than  could  stand  within  the  limits 

of  the  market-plaoa    Kerhf  v.  JVhkhebm  (a),  howercr, 

is  an  express  author!^  to  shew,  that  corn  brought  into 

the  Umn  to  be  sold  at  the  market,  is  to  be  considered  as 

if  it  were  brought  into  the  market  itself.    That  was 

trespass  for  taking  three  bushels  of  com  at  WaUingfaHL 

The  plea  stated  a  grant  by  Cbn  2.  to  the  mayor,  &c.  of 

WaUingford  of  a  market,  and  that  **  the  mayor  should 

^<  have  toll  of  all  corn  brought,  sold,  or  delivered,  or 

<*  contracted  for,  on  the  market  days/'   Without  al^g- 

ing  in  the  prescription  that  the  corn  should  be  brought 

within  the  market^  the  plea  then  stated,  that  one  J.  F* 

brought  into  the  said  town  {ctd  villam  illam)  fire  quartefs 

of  barley,  to  be  there  sold,  and  sold  it  to  the  phuotii^ 

and  that  the  defendants  took  the  toll.     Replication,  that 

the  five  quarters  of  barley  were  not  sold  within  the 

market.    Demurrer.    And  judgment  was  given  for  the 

plaintiff  on  the  ground  that  no  place  was  alleged  wh^e 

the  barley  was  sold.    The  defendant's  counsel  argued, 

(/?}  2Lutw,  1498. 

tbfit 
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that  it  routt  be  intended  that  it  was.  boU  at  WaOhigJbrd^  ^*'l* 
for  the  prescription  was  alleged  to  be  at  WkUhigJbrdp  if^f^ 
the  barl^  was  taken  to  l^dllpig;/!^  and  sold  on  the  same  jgf^ 
day ;  and,  ther^>rei  it  roast  have  been  sold  there.  Jndg^ ' 
ment,  nevertheless,  was  given  fer  the  plainti£^  Piymdl  J. 
saying,  that  the  king  could  not  grant  a  toll  t6t  things  not 
brought  into  th$  nuurket  to  besold,  and  that  the  vUla  in 
tliat  case  should  be  tidten  for  the  markei.  This,  therefor^ 
is  a  strong  authority  to  diew,  tliat  the  whole  town  mi^  be 
eonsidered  the  market  The  second  essentid  charac- 
teristic of  toll  is  the  time.  Now,  in  tfiis  case,  the  plea 
states,  diat.the  com  was  both  bronght  into  the  town 
and  sold  on  a  market-day.  .Thirdly,  as  to  the  sale. 
The  authorities  are  dedsire  that  tdl  Is  not  due  until 
the  thing  is  sold.  ImgM  ▼•  jP^  (tf )  Here  Aere  is 
an  express  allegadon  of  an  actual  sale^  and  the  toll  is 
in  fiiet  paid  by  the  buyer,  fef  it  is  tidken  out  of  the 
imilu  A  decision  in  €h(s  ^ase^  in  ihwur  of  the  defend** 
anti,  will  not  i)e  inecHisisteiit  with  any  decided  ease: 
Blaiey  t.  Dimtdide  {6)  is  an  anthori^  onlyto  shew, 
that  a  distress  cannot  be  taken  ton  goods  firauduleBdy 
sold  out  of  the  market  to  avoid  the  toll ;  but  that  the 
party  ilijaned  must  bring  a  spedal  action  on  tbe  ease. 
Tbefo  CSiqMr,  on  a  flMiket-day,  sold  to  Blakey^  ait  his 
bouse  iu  Jtipon^  diirty«>two  buffads  of  wheats  which 
wer^  at  Coopet'%  houses  ten  n^ies  oolof  tlia  borough  of 
B^poH^  to  be  delivered  within  a  wmlAki  wiAin  the 
month  the  com  was  scot,  on  a  OMM^betHday,  to  the 
plaintiff's  house  at  Bipon^  and  tlie  toil  taken  when  it 
had  got  to  Blake^A  house.  In  that  case  the  corn  was 
never  brought  into  the  town  to  be  sold ;  and,  therefore^ 

(a)  S  LfUw,  1371.  (b)  Oowper,  66h 
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18S1*  there  was  no  pretence  for  saying  that  toll  was  dne.  In 
Hill  ▼•  Smith  (a),  it  was  held,  that  a  prescription  finr 
toll  in  respect  of  goods  sold  by  uanple^  and  qfte»vmd$ 
brought  into  the  mariret  cannot  be  supported)  but  that 
case  tamed  expressly  on  the  mode  in  wfaidi  the  pre- 
scription was  allq^ed,  viz.  a  sale  by  sample^  which  is  of 
modem  introduction)  and  not  the  sutgect  of  prescrip- 
tion. But  this  sale  was  not  by  sample^  for  the  goods 
were  brought  into  the  market.  The  buyer  and  the 
seller  had  all  the  benefit  of  the  market  This  case^ 
thcreforet  is  distinguishable,  for  it  is  neither  a  sale  by 
sanqile,  nor  so  alleged.  In  Mosdey  v.  Pienon  (&),  an 
allq^ation  of  claim  for  toll  of  goods  sold  in  a  maricet^  was 
held  to  be  supported  by  proc^  that  toll  was  taken,  and 
goods  brought  into  the  market  and  sold  there.  It  is  of 
great  service  not  only  to  the  owner  of  the  market,  bat  to 
the  public,  that  the  remedy  by  distress  should  be  sup- 
ported, as  it  avoids  a  multiplid^  of  actions.  And  as  the 
prescription  set  out  in  the  plea  does  not  break  in  upm 
any  decided  case,  and  has  been  found  to  have  existed  in 
point  of  fact,  judgment  ought  to  be  for  the  defendant. 

Abbott  C.  J.  I  think  that  the  rale  for  entering  judg« 
ment  for  the  plainti£^  non  obstante  veredicto  most  be 
made  absolute.  The  question  raised  upon  the  pleadings 
has  in  fiu;t  been  decided  by  the  opinion  of  P(oa;ffi  Justice, 
in  the  case  of  Kerly  v.  Whichelaw  {c\  and  the  late  case 
of  Hill  V.  Smithy  {d)  in  the  Exchequer  Chamber.  Accord- 
ing to  those  authorities,  toll  can  only  be  taken  in  reqiect 
of  things  actually  brought  into  the  market^  and  there  sold. 

(a)  4  TaufU.  520.  (b)  4  T.  R.  104. 

(c)  2XiKt»  H^  (d)  i  Taunt*  520. 

It 
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It  is  not  necessary  here  to  decide,  whether  in  any  1821. 
case  the  whole  town  may  be  considered  as  a  market,  be*  — — 
cause  the  plea  in  this  case  does  distinguish  the  market  2$^^ 
from  the  town.  It  speaks  of  the  town  as  the  place  to 
which  the  whole  quantity  of  goods  are  brought,  and  it 
speaks  of  the  market  as  the  place  where  a  portion  of  the 
goods  only  are  pitched  for  sale.  On  the  face  of  the 
plea,  that  portion  may  be  a  mere  sample^  a  small  quan- 
tity which  a  man  may  take  from  his  pocket  and  place 
on  the  ground  in  the  market-place.  The  plea,  there- 
fore^ having  dbtiuguished  the  town  from  the  market,  it 
appears  to  roe,  that  the  defendant  daims  a  toll  for  goods 
not  brought  into  the  market  for  sale^  and  that  bong  so^ 
then  according  to  the  authorities  to  which  I  have  already 
referred,  that  claim  cannot  be  sustained  in  pcnnt  of  law. 
The  plea,  therefore  is  bad,  and  this  rule  niust  be  made 
absolute. 

HoisoydJ.  lam  of  the  same  opinion.  Upon  this 
plea,  it  cannot  be  ocmsidered  that  the  whole  of  the  com 
was  brought  into  the  market,  for  it  expressly  states, 
that  the  whole  was  brought  into  the  town,  and  that 
only  part  was  brought  into  the  market ;  the  plea  there- 
fore, distinguishes  between  the  town  and  the  market.  In 
order  to  make  it  a  valid  pleo,  it  should  have  stated,  that 
the  whole  of  the  goods  were  brought  into  the  market. 
In  Hill  V.  Smithy  the  precise  point  decided  was,  that  a 
prescription  in  respect  of  goods  sold  by  sample  in  a 
market,  and  afterwards  brought  into  the  city  to  be  de- 
livered, could  not  be  supported.  The  foundation  of 
the  judgment  in  that  case  was,  that  toll  was  not  due  in 
respect  of  goods  not  brought  into  the  market     Lord 

Chief  Justice  Mansfield  says,  <<  The  sale  by  sample  has  no 

con- 
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1621.        connection  with  the  market;  the  com  no  sold  is  never 
brought  into  the  market ;  and  if  toll  might  be  demanded 
for  com  BO  sold,  I  cannot  see  why  it  mig^t  not  be  d^ 
manded  for  any  sale  whatever  contracted  for  in  a  vms 
ket ;  for  the  sample  is  only  used  to  shew  the  qnofify  ef 
the  thing  sold."    And  after  observing  on  the  natnre  ef 
a  sale  by  sample,  he  says,  <*  The  com  is  not  sold  in  tk 
market,  and  the  tidl  to  be  paid  for  a  sale  in  a  marked^  ii 
for  com  brought  inio  the  market  md  there  mMJ^    Aad 
then,  after  citing  the  8  Inst.  220,  and  8  Inst.  7IS^  and 
stating  that,  the  sale  by  sample  is  directly   contwiy 
to  the  origin  and  purposes  of  markets,  he  aays^  ^  b 
Mosdey  v.  Pienon^  the  Court  said,  that  the  very  wordi^ 
^  sold  in  a  market,"  implied  that  the  thing  moat  be  h 
the  market."    He  then  says,  <<  No  particular  case  lai 
been  cited,  in  which  there  has  been  an  exact  decUoa 
that  toll  shall  not  be  taken  for  goods  not  brought  into  a 
market;  but  in  Lutw.  1502.  PaaoellJ.  said,  that  Uie 
king  could  not  grant  a  toll  of  things  not  broo^t  into 
the  market;  and  Lord  Chief  Baron  OwMryiM^  in  dde 
Market^  adopts  the  doctrine  of  PaaodL    All  the  doctrine 
of  sales  in  market  overt  militates  against  any  idea  of  a 
sale  by  sample,  for  a  sale  in  market  overt  requires  ihst 
the  commodity  should  be  openly  sold  and   delivend 
in  the  market ;  uui  Lord  CMeso says  in  his  5  Rep.  81. 
and  that  every  part  of  both  the  treaty  and  compledag 
of  the  sale  must  be  in  the  mariset  overt."    The 
ing  of  Lord  Chief  Justice  Mansfkld^  in  Hill  v.  Smithy 
that  no  toll  could  be  due  upon  a  sale  by  sample^  became 
no  toll  was  due  at  common  law  for  goods  not  brought 
into    market      That  case  is   an    authority  to   shew, 
that  no  toll  was  due  in  this  case,  for  the  com  which 
is  alleged  in  the  plea  to  bare  been  broi^t  into  the 

town 
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town  only,  and  not  into  the  market.     I  think  therefore        1821. 
that  this  rule  must  be  made  absolute. 


Best  X    I  am  of  the  same  opinion.    In  the  case  of 
Hill  v.  Smithy  which  has  been  so  fully  commented  upon 
by  my  Brother  Holroyd^  it  was  decided,  that  toll  is  not 
dne^  except  for  property  actually  broi^t  within  the 
market    Now  upon  this  plea,  it  is  perfectly  clear,  that 
only  part  of  the  property  was  brought  into  the  market, 
and  the  remainder  was  kept  without  the  market,  and 
sold  without  the  market    If  the  distress  were  taken  in 
respect  of  com  sold  without  the  market,  for  which  no 
toll  was  due,  it  cannot  be  supported.  The  cases  referred 
to  in  argument  only  shew,  that  a  market  and  town  may 
be  co-extensive,  and  that  unless  the  lord  of  the  market 
is  limited  to  hold  his  market  in  some  particular  place  in 
the  town,  he  may  hdd  it  in  any  part  of  the  town  he 
pleases ;  but  they  do  not  shew  that  be  will  then  have  a 
right  to  claim  toll  for  goods  in  that  part  of  the  town 
which  is  not  a  market    Hiose  cases,  therefore,  are  not 
in  point ;   for  the  ^question  here  is,  not  whether  the 
Marquis  of  Buckingham  had  a  right  to  app(Hnt  a  parti* 
cular  place  as  the  market,  but  whether  the  whole  of  the 
com  was  brought  into  the  market    It  is  stated  in  the 
plea,  that  part  of  the  com  was  out  of  the  market,  and 
that  being  so,  I  am  of  opinion  that  the  plea  cannot  be 
supported,  and,  consequently,  that  thb  role  must  be 
made  absolute. 

Bloisett  Seijt,  Siorks^  and  Dover  were  to  have  argued 
in  support  of  the  rule. 

Rule  Absolute,  (a) 
(a)  Boi^  h  w«8  abifiitt 
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1821. 


BisALEi  surviviog  Partner  of  LoNGf   against 

NiND. 


bd^^Sfor  ASSUMPSIT  by  plaintifl^  as  surviving  partner  of 
the  pqrment  of         Longf  deceased,  for  work  and  labour  as  attomies 

hit  wtUanuj  s  ^ 

biu, admitted  and  soUcitors.  Plea  first,  non-assumpsit;  2dly,  non- 
been  luch  a      assumpsit  infra  sex  annos ;  Sdly,  set-off.    At  the  trial,  be« 

biU;  butfttted 

that  it  had  been  &re  Bichordson  J^  at  the  Worcester  summer  assizes,  1880^ 
^^fA  pwtner  ^^  appeared  that  the  action  was  brought  by  the  plaintiff 
who hadre?*^'  as  surviving  partner  of  Longj  to  recover  32S£i,  the 
f^mfmit  of  ^"^^^^^  of  their  bill  for  business  done  from  Janaary^  1810, 
•^^^^^  to  the  28th  of  Aprilj  1812.  Beale  and  Lcmg  dissolved 
handi.  Quaaie,  partnership  at  the  end  of  1812,  and  Long  died  in  1817* 

whediery  in  or- 
der to  take  the  To  take  the  case  out  of  the  statute  of  limitaticnM^  U  was 

case  out  of  the 

statute  oflimi^  proved  that  in  Junej  1819,  the  defendant  came  to  BeM% 
dence  it  admis-  office,  when  the  latter  said,  <*  Mr.  Nindj  I  bdieve  diere 
that  tiSei^  is  a  bill  due  from  you  to  Long  and  BeaUr  Nind  said, 
ft^b^JHd    "  H®  believed  there  had  been  a  bill,  but  that  they  had 


"*  &n^r°^at  '^^^^^  ^®  money,  and  that  there  was  a  balance  due 

sudi  evidence  tO  him  from  LoT^S  exeCUtOrS.'*  Long  was  also  a  part- 
is admiisible,  °  O  A 

if  at  all,  only     ner  in  a  banking  concern,  but  Beciie  had  nothing  to  do 

where  die  de- 
fendant states    with  that.    At  a  subsequent  meeting  Beale  said  to  Ntni^ 

dischamd  by  "  If  you  have  paid  this  bill  to  Lof^  and  BeaUj  I  have 
means! to  which  received  no  account  of  it,  and  I  shall  not  be  satisfied  till 
J^J^^r^d  y®"  ^^^^  ™®  ^^^  receipt,  and  I  shall  proceed."  Nind  said, 
d ^^  'tedth  ^^^^^^  ^^  always  a  floating  balance  in  his  hands,  and 
time  and  mode  that  he  had  paid  himself.    The  plaintiff  called  a  derk 

so  strictly  that  ^  ^  *^ 

it  is  impossible  of  the  banking-house  in  which  Long  was  concemed| 

it  could  be  dis- 
charged in  any  who  proved  the  state  of  tlie  accounts  between  Nind  and 

other  manner  ^ 

than  ititt  ipecU  Longiot  three  years  previous  to  March,  1812.  Nind 
"**  bad 


IM  TH£  Second  Y£AB  of  GEORGE  IV.  .    569 

had  a  private  account  with  Langf  and  Long  had  re*  1821. 
ceived  money  of  Nind  on  account  of  the  sale  of  an 
estate,  and  on  the  9th  Jtdy.  1811.  the  account  was  againti 
settled,  and  Nind  was  paid  the  bala  ce  to  that  time* 
Afterwards  250(M.  was  paid  in  on  account  of  Nindf 
which  he  drew  out.  The  bill  of  Long  and  BeaUf  for 
business  done,  was  never  brought  into  the  banking 
account,  and  the  balance  was  finally  against  Nind, 
On  the  part  of  the  defendant,  evidence  was  given  of 
payments  made  to  Long  in  1810  and  1811,  one  of 
which  only,  viz.  2500^  was  subsequently  to  the  9th 
Jiib/j  when  the  accounts  were  settled.  The  learned 
Judge  told  the  jury,  that  if  the  conversation  of  the  de- 
fendant referred  to  the  private  account  with  Long^  and 
there  was  no  other  account  with  him  than  that  pro- 
duced,  the  defendant  appeared  to  be  mistaken  in  sup* 
posing  that  the  balance  was  in  his  favour ;  and  he  left 
it  to  the  jury  to  consider,  whether  the  plaintiff's  de- 
mand was  satisfied  by  pajrment  or  set-ofl^  and  the  jury 
found  a  verdict  for  the  defendant  A  rule  nisi  having 
been  obtained  in  last  Michaelmas  term,  on  the  ground 
that  this  was  a  verdict  against  evidence 

Jerois  and  Ptdler  now  shewed  cause.  In  Saoann  v. 
SaweU{a)^  it  was  expressly  held,  upon  a  plaintiff's 
shewing  the  defendant  a  promissory  note  within  six 
years,  andthe  latter  saying,  <*  You  owe  me  more  money, 
I  have  a  set-off  against  it,"  that  that  was  not  suffident 
to  take  the  case  out  of  the  statute.  Although  Best  J. 
differed  from  the  rest  of  the  Court,  yet  he  said,  that  '^  if 
the  witness  had  said  that  the  defendant  had  acknowledged 

« 

(o)  2B.iA.  759. 

that 
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182L  that  the  debt  once  existed,  but  added  that  it  wis  paidp 
he  should  have  nonsuited  the  plaintiff;  because  paymett 

<va^  destroys  the  original  dd)t,  and  may  be  giren  in  evideooe 
under  the  general  issue;  but  a  8et«off  does  not  destroy 
the  original  debt,  and  cannot  be  given  in  evidence 
without  a  plea  or  a  notice  of  setoff.  Here^  the  defend- 
ant said  that  the  debt  had  been  paid,  and  besides^  there 
is  a  plea  of  setK>ff."  That  case  is,  therefore,  expresdy 
in  point,  and  the  plaintiff  here .  ought  not  to  have 
been  permitted  to  contradict  a  part  of  the  defeBdant** 
statement.  Besides,  in  this  case^  the  defendant  A^ 
iegedf  that  Long  had  paid  himself  out  of  a  floating  b»* 
lance  in  hb  hands.  The  plaintiff's  evidence  only  went 
to  shew,  that  he  had  not  paid  himself  previous  to  liijl^ 
and  there  is  no  evidence  as  to  what  took  place  at  m 
sabseqoent  period. 

fV.  B.  Tauniou  and  Campbell^  contra.  The  defendant 
has  admitted,  that  the  debt  once  existed,  and  has  added^ 
that  it  was  discharged  by  a  particular  mode  of  pay^ 
ment.  Then  it  was  competent  to  the  plaintiff  to  sbew^ 
that  it  was  not  so  discharged,  according  to  the  opioioQ 
of  Gibbs  C.  J.  in  HeUtngs  v.  Shaw,  (a)  The  defendant 
alleged  that  Long  bad  paid  himself  out  of  a  floatiing 
balance  in  his  hands.  It  was  expressly  proved^  that  the 
account  between  Long  and  Nind  had  been  settled  iu 
1811^  and  that  this  bill  had  never  been  broijight  aata 
tlie  account.  - 

AasotT  C  J.     I  am  by  no  means  satisfied  iqioii 

proof  of  the  oonversataon  held  with  the  defendant  that 

itwas  competent  to  the  plaintiff  to  go  into  the  whole  of 

(a)  7  Taunt.  608. 

the 
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the  accountg  between  Lang  and  the  defendant,  to  &lfify       18S1. 
what  the  latter  said.    Admitting^  however,  that  that        _ 
could  be  done,  it  is  not  made  out  to  my  fiatisfaction,        ogO/ui 
that  the  defendant's  assertion,  that  this  matter  had  hoea 
settled  between  Long  and  him,  was  untrue ;  and  I  can- 
not therefore  say,  that  the  jury  hare  come  to  a  wrong 
conclusion.    The  rule  must  therefore  be  discharged. 


Bayl£Y  J.  The  onus  of  taking  a  case  out  of  the  sto* 
tute  of  limitadons  is  upon  the  plaintiff.  In  order  to 
do  so  in  this  case^  he  proves  a  conversation,  which  per- 
haps  is  the  worst  description  of  evidence  upon  such  a 
subject  The  substance  of  it  is,  that  although  there  was 
once  a  debt,  yet  that  debt  had  been  discharged  by  the 
fact  of  Longf  the  deceased  partner,  having  paid  himself, 
out  of  money  in  his  hands  belonging  to  Nind.  It  is 
contended,  that  the  plaintiff  has  a  right  to  felsify  that 
allegation  of  the  defendant ;  and  that  by  so  doing,  there 
remains  an  acknowledgment  of  a  debt,  which  b  an 
answer  to  the  statute  of  limitations.  The  only  authority 
applicable  to  this  point,  is  certainly  a  very  great  autho- 
rity, viz.  that  of  Lord  Chief  Justice  GibbSf  in  the  case 
of  Hellinfp  v.  ^utm  (o).  After  lamenting  that  the 
Courts  have  not  confined  themselves  to  the  words  of  the 
statute,  he  proceeds  thus :  '*  There  are  three  cases  in 
which  the  words  of  the  statute  would  discharge  the 
defendant,  but  in  which  the  Courts  have  held  him 
liable.  One  is  where  the  defendant  has  admitted,  that 
the  debt  is  unpaid,  but  has  stated  that  it  was  discharged 
by  the  lapse  of  time ;  another  is,  where  the  defendant 
has  stated,  not  that  the  debt  remained  du^  but  that  it 
is  discharged  by  a  particular  means  to  which  he  has 

with 


NlND. 


S7i  CASES  IN  TRINITY  TERM 

1821.       ^'^  precision  referred  himself,  and  wlier6  he  has  deti^ 
'       nated  that  time  and  mode  so  strictly,  that  the  Coort  can 

againai  ^Y  }^  1$  impossible  it  had  been  discharged  in  any  other 
mode :  there  the  Courts  have  said,  that  if  the  plaintiff 
can  disprove  that  mode,  he  lets  himsdf  in  to  recover,  by 
striking  from  under  the  defendant  the  only  ground  on 
which  he  professes  to  rely.'*  {a)  I  certainly  am  not  aware 
of  the  cases  to  which  my  Lord  Chief  Justice  Gibbs  refers 
to  support  that  proposition ;  but,  admitting  that  proposi- 
tion to  be  true,  I  think  that  this  case  does  not  fell  within 
it.  The  defendant  here  has  not  stated  that  the  debt  was 
discharged  by  particular  means,  to  which  he  has  with 
precision  referred.  He  has  not  designated  the  time  and 
mode  so  strictly  that  the  Court  must  say  it  is  impossi* 
ble  it  can  have  been  discharged  in  any  other  mode.  The 
defendant  has  only  stated,  that  Long  had  paid  himself  out 
of  a  floating  balance  in  his  hands.  It  is  not  stated  either 
when  he  paid  himself,  or  when  the  floating  balance  was 
in  his  hands.  It  is  said  that  the  allegation  that  I^ong 
had  paid  himself  out  of  the  floating  balance  is  false,  be- 
cause in  fact  he  had  not  paid  himself  out  of  that  floating 
balance  which  was  in  his  hands  up  to  Marck^  1812.  It 
is  not  inconsistent  with  NiruTs  declaration,  that  subse- 
quently to  March^  1812,  he  had  money  in  Long^s  hands, 
or  that  Lang  had  paid  himself  after  that  period.  I 
am  aware  that  the  partnership  between  Long  and  Beide 
was  dissolved-  in  Marchf  1812,  but  a  payment  on  account 
of  the  partnership  to  either  party  after  that  period 
would  be  a  payment  to  both ;  and  I  am  strongly  inclined 
to  believe  that  this  debt  was  paid  by  Nind  to  Langf  and 
that  Beale  knew  it;   for  it   appears  in  evidence  that 

(a)  But  see  Uie  Judgment  of  Gibbs  C.  J.  as  reported  in  1  ^.  Moore,  344. 
where  he  confines  his  dbsenration  to  the  esse  of  a  defendant  rl^wt^mg 
hb  diffcfaaige  under  a  wriUen  inHrumcnt,  to  which  he  with  precisioiij 
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Lof^  was  the  person  with  whom  Nind  was  in  the  habit        1 B2I. 
of  transacting  his  business.     Beale  and  Long  were  at       '   ^^ 
variance  with  each  other;   but  unless  the  latter  had        <^mtf 
stated  to  Beak  that  Nind  had  paid  him  the  money,  I  « 
think  it  probable  that  Bisak  would  not  have  suffered  so 
large  a  sum  as  3232.  to  have  been  outstanding  in  the 
hand  of  tlie  defendant  for  so  long  a  period. 

HoLROYoJ.  I  think  that,  after  the  declaration  of 
the  defendant,  the  evidence  given  was  not  sufficient  to 
take  this  case  out  of  the  statute  of  limitations.  Admit- 
ting  that  the  proof  given  by  the  plaintiff  is  admissible 
in  evidence,  still  the  defendant  alleges  that  payment  had 
been  made  of  his  bill  to  Lot^^  by  the  latter  retaining  the 
amount  out  of  a  floating  balance  which  had  been  in  his 
hands.  Now  the  assertion  of  his  having  paid  it  is  not 
inconsistent  with  the  evidence^  for  he  might  have  paid 
the  balance  due  on  the  bill  without  having  it  entered 
into  any  account  at  all.  If  the  defendant  Nind  had 
said,  <*  Long  has  paid  himself,  and.  you  will  find  an 
item  of  that  payment  in  the  account  at  the  bank,*'  then^ 
supposing  this  proof  to  be  admissible  (with  respect  to 
which  I  give  no  opinion),  and.that  it  had  been  proved 
that  no  such  item  was  in  that  account,  it  would  have  fidsi^^  . 
fied  the  statement  which  Nind  hsA  given,  and  left  the 
rest  of  the  evidence  as  true ;  and  then  the  question  would 
arise,  whether  the  case  wjbs  taken  out  of  the  statute  of 
limitations.  There  is,  however,  no  evidence  to  disprove 
the  truth  of  any  thing  he  stated.  I  think,  therefore, 
that  there  ought  not  to  be  a  new  trial. 

Bbst  J.    I  am  clearly  of  opinion  that  there  is  hot 

sufficient  evidence  in  this  case  to  n^ative  the  fact 

Vol.  IV.  R  r  alleged 
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J  881«  aU^ged  by  the  defendant  The  declaration  ii  no^  as  it 
^^~|  is  supposed  to  be^  an  assertion  that  the  monqr  was 
paid  into  the  banking  account;  but,  generally,  that 
although  there  was  a  bill,  it  bad  been  paid.  It  might 
have  been  paid  in  any  other  mode  than  through  the 
medium  of  a  banker.  Now,  here^  if  the  dedaradon 
could  be  falsified  at  all,  it  must  be  fidsified  by  dear  and 
precise  evidence ;  but  the  evidence  only  goes  to  shew 
that  there  was  not  any  payment  of  it  entered  in  the 
banking  account.  That  does  not  by  ahy  means  esta- 
blish that  Ixmg  might  not'have  retained  some  ofNinJFn 
money,  and  not  have  entered  it  in  that  accountt  I  thinly 
therefore,  that  there  ought  not  to  be  a  new  triaL 

Rule  discharged. 


ivheii  a  tesu.  hPfeEE  Msfstclr  t)f  Ae  RoHs  sent  the  followinir  ctte  for 

tor  bequeftthed      X 

aU  his  houses  the  opinioii  of  this  Coutt.     Tkomas  SUmketts  duly 

w.  u>  his  wife?  B^«>  Signed,  and  published  his  will,  which  wais  diyy 
i^^MxHwtto^  attested  by  three  witnesses,  and  of  winch  the  foUowiag 
^J^J^.„^'  M  a  <^Py-    "  This  is  the  last  will  and  testament  of 

flODy  orsurviv-  *^«' 

!"«/r*j.  ""^  Tlkonm  Stephens^  of  TSfnemtnUh^  in  the  county  rf  thr^ 
to  daughters;     ikunAerlondj  ship-owner.     I  bemieaih  to  my  dear  be* 

and  his  copy- 

bold  land  at  X.   lovcd  Wife,  all  thosc  houscs  ahd  premises  in  the  township 

to  his  eldest 

son;  and,  in  of  Whitley f  with  all  plate  ttud  (iimiture;   1(K)2»  per 

cease,  to  the  iuinum  for  her  life,  and,  at  her  decease^  to  go  to  my 

oninr^on;  ^l<^t  SOU  or  Surviving  sons;  and  in  liack  of  sons,  tD 

wiX^d^.  daughters :  To  my  ddest  son,  Charles,  I  leave  the  copy- 

ters;  and  di- 
rected his  personal  property  to  be  equally  divided  amonff  the  remaining;  children :  Hdd» 
that  the  son,  who,  at  thedeiiA  of  the  Mslatar,  was  die  dcM,  wider  the  wilU  aiid  aa  lielrst 
law,  took  afee  in  the  premiaes  at  1F»,  subject  to  liis  mother*!  life-estiae,  and  a  Ibe  in  die 
€o«rbold  land  at  it» 

hold 
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hold  land  at  the  Links  and  the  Moor^  and  freehold  182U 
houses  at  CuUercoats;  and  in  case  of  his  decease^  to  the  -^ 
eldest,  and  so  on  in  rotation ;  and  in  lack  of  sons,  to  ^^^^^ 
daughters.  All  my  shipping,  and  other  money  proper,  are 
to  be  equally  divided,  share  and  share  alike^  among  the 
remaining  children,  to  be  paid  them  when  they  arrive 
at  the  age  of  21  years,  share  and  share  alike^  their  mo- 
ther to  have  the  bringing  of  them  up,  until  they  arrive 
at  maturity ;  I  allow  for  the  same*  I  appoint  for  my  exe- 
cutors, D.  5.,  of  London f  J.  C,  of  Tynemouth^  and 
Z.  S.^  of  Whitley:  and  the  said  Jane  Stephens.  The 
copyholds  were  duly  surrendered  to  the  use  of  the  will. 
The  testator  died,  leaving  Jane  Stephens^  his  widow,  and 
Charles  Butherford  Stephens^  his  eldest  son  and  heir  at 
law,  and  also  his  customary  heir.  The  question  was, 
what  estate  or  interest  Charles  Rutherford  Stephens^  the 
eldest  son  and  heir  at  law,  and  customary  heir  of  the 
testator,  took  under  his  will,  or  as  heir  at  law  or  cus- 
tomary heir,  in  the  copyhold  houses  and  premises  in  the 
township  of  Whitley,  and  the  copyhold  lands  at  the  LinHs 
respectively*     The  case  was  argued  in  last  Easter  term  by 

Hone^  for  the  plaintifiP.  There  are  two  sets  of  limit- 
ations in  this  will,  one  with  respect  to  the  houses  at 
Whitley,  the  other  to  the  lands  at  the  Links.  The  Court 
must,  in  this  case,  look  at  the  whole  will,  inasmuch  as 
the  objects  of  the  testator's  bounty,  in  reference  to  his 
personal  property,  are  called  "  the  remaining  children,** 
but  whether  those  remaining  children  were  intended  to 
consist  of  sons  and  daughters,  or  daughters  only,  cannot 
be  discovered,  till  the  Court  points  out  those  who  are  to 
take  under  the  previous  devises  of  the  realty  The 
testator  first  devises  to  his  wife  for  life^  and  after  her 

R  r  2  death, 
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182]«  death,  to  his  eldest  son  or  surviving  sons ;  and  in  lack 
.^^j[^  of  sons,  to  daughters.  This  is  as  to  the  houses  at 
a^^"*^  Whitley.  Then,  as  to  the  lands  at  the  Linhf  he  de- 
vises them  first  to  his  eldest  son,  Charles^  and  in  case  of 
his  decease,  to  the  eldest,  and  so  on  in  rotation ;  and  in 
lack  of  sons,  to  daughters.  The  difficulty  arises  from 
the  introduction  of  the  words  *^  eldest  son  or"  in  the 
devise  of  the  Whitley  premises.  If  those  words  are  re- 
jected, the  whole  will  is  rendered  inteUigible,  and  the 
ambiguity  which  otherwise  occurs  as  to  the  personalty, 
will  be  avoided,  by  givijig  aU  the  sons  a  vested  interest 
as  joint-tenants  for  life,  for  there  are  not  any  words  of 
limitation  or  inheritance  added  to  the  devise  of  this  or 
the  Links  property.  If,  however,  the  Court  should 
consider,  that  no  incongruity  arises  by  retaining  the 
words  ^*  eldest  son  or,"  then  the  limitation  over  to  the 
eldest  son  or  surviving  sons,  will  be  a  contingent  re- 
mainder in  favour  of  the  eldest,  if  living  at  the  death 
of  his  mother,  or  if  dead,  then  of  such  other  sons  as 
may  survive  their  mother  and  eldest  brother ;  and  this 
being  copyhold,  the  contingent  remainder  cannot  be 
destroyed  by  the  act  of  the  particular  tenant  and  the 
reversioner.  As  to  the  land  at  the  Links,  it  is  clear  the 
testator  meant  that  all  his  sons  should  take  for  life  in 
succession.  Lord  Douglas  v.  Chalmer  (a)  is  an  authority 
to  shew,  that  the  words  ^'  in  case  of  his  decease,"  are 
to  be  considered  as  tantamount  to  ^^  at,  or  from  his  de- 
cease :"  and  this  case  was  recognized  in  Webster  v. 
Hales,  {b)  The  result  is,  that  the  eldest  son  takes  a 
vested  interest  for  life,  jointly  with  the  other  sons,  in  the 
houses  at  Whitley ;  and  as  to  the  lands  at  the  Links^  all 

(•)  2  Ve^Jun,  501.  {b)  8  Va,  410. ; 

the 
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the  sons  take  in  succession  for  life.     The  rev^ion  in       18S1* 
fee  as  to  each  estate,  is  admitted  to  be  in  the   eldest      ^^^^^ 

son*  agqinU 

SftwruMVMf 

Stigden^  contra,  contended,  that  the  heir  at  law  took 
a  fee  in  the  houses,  subject  to  the  life-estate  of  his 
mother,  and  a  fee  in  the  lands  at  the  Links*  The  gifts 
are  substitutionary.  The  testator  meant  that  the  eldest 
son  should  take ;  but  if  he  died  before  the  testator, 
then  that  the  next  should  be  substituted  for  him.  Then, 
at  the  testator's  death,  it  would  be  finally  decided,  and 
the.  then  eldest  son  would  take  the  fee,  and  the  other 
devises  over  would  be  altogether  at'  an  end«  In  con- 
struing a  will,  when  the  only  question  is  to  ascertain  the 
intention  of  the  testator,  there  is  no  case  which  says  that 
there  is  any  distinction  between  real  and  personal  pro- 
perty. In  Forth  v.  Chapman  (a),  the  case  turned  on  a 
settled  rule  of  law.  Here,  the  devise  is  both  of  personal 
and  real  property;  and  the  authorities,  as  to  the  construc- 
tion of  such  a  will,  with  respect  to  personal  property, 
are  decisive.  The  words  ^^  in  case  of  his  decease," 
must  mean,  in  case  of  his  decease  in  the  lifetime  of  the 
testator.  Lawfield  v.  Stoneham  (6),  Webster  v.  Hales  (c\ 
Doe  V.  Sparrow*  {d)  These,  therefore,  are  authorities  to 
shew,  that  the  Court  ought,  in  this  case,  as  to  the  real  pro- 
perty also,  to  come  to  the  same  conclusion.  The  bequest 
to  the  remaining  children  is  strong,  to  shew  what  the  tes« 
tator's  intention  was ;  for  it  must  be  ascertained  at  his 
death  who  they  were,  and  they  must  be  the  children  who 
at  that  period  remained,  exclusively  of  the  eldest  son,  who 

(a)   1  p.  Wms.  665.  {b)  2  Sir.  1261. 

(c)  8  Ve$,juru  410.  (d)  15  Eatt^  35% 

Tl.r  3  was 
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\8iU  was  to  have  the  lands.  But  if  it  could  be  supposed, 
that  the  testator  intended,  that,  after  this,  these  children 
were  also  to  take  the  lands  in  succession,  it  would  inter- 
fere with  this  devise,  and  make  it  altogether  unintelli- 
gible. Either,  therefore,  the  eldest  son  takes  a  fee  under 
the  will,  or  he  takes  an  estate  for  life  under  the  will, 
with  the  reversion  in  fee,  as  heir  at  law ;  the  other  gifts 
bebig  substitutionary  and  at  an  end,  on  the  event  of  his 
surviving  his  father. 

Hane^  in  reply.  As  to  Low/leld  v.  Stoneham^  the  only 
point  stated  by  the  books  to  have  been  ruled  in  that 
case  is,  that  parol  evidence  cannot  be  admitted  to  con- 
tradict a  will  in  which  a  testator's  intention  is  clearly 
expressed.  In  Webster  v.  Haks^  the  Master  of  the  Rolls 
distinguished  the  devise  from  Lord  Douglas  ▼•  Chdlmer. 
And  although  he  determined  the  last  bequest,  which 
was  in  the  same  terms  with  that  case,  contrary  to  it,  he 
did  it  only  on  the  ground,  that  it  was  found  in  company 
v^th  two  prior  devises  which  were  clearly  distinguish- 
able. In  the  case  of  Doe  v.  Sparrow^  there  were  other 
words,  viz,  '^  in  case  my  son  and  daughter  shall  both  be 
dead  at  the  time  of  my  decease^**  which  were  much  relied 
on  by  the  Court  in  giving  judgment.  That  case  is, 
therefore,  very  distinguishable  from  the  present,  for  here 
the  testator  expressly  gives  the  Whitley  premises  over  to 
his  eldest  son,  or  surviving  sons,  at  the  decease  of  the 
mother,  thereby  himself  marking  out  the  time  at  which 
the  devise  over  was  to  take  effect ;  and  the  decision  in 
Lord  Douglas  v.  Chalmer  has  put  the  construction 
contended  for  upon  the  words  "  in  case  of  his  decease" 
in  the  devise  of  the  lands  at  the  Links. 

Cur.  ado.  vuU. 
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The  following  certificate  was  afterwards  sent  ^  1821 . 

The  b^t  opinion  that  we  can  form  on  so  obscure  a 
will  is,  that  under  the  will  and  as  heir  at  law,  Ckarlet  j^*^  . 
Butherjbri  Stephens  takes  a  fee  in  t,he  oopgrhold  houses 
and  premises  in  the  township  of  Whitley^  subject  to  the 
life  estate  of  his  mother :  and  the  copyhold  lands  at  the 
Links  in  fee. 

C.  Abbott.  * 

J.  Batley. 

O.  S.  HotROYO; 

W.  D.  Best. 


Babxeb  against  Ricrarbson  and  Another.     ^^^^ 


"HECLARATION    stated,    that  the  plaintiff  was  Whew  lights 

JL^  hid  been  m* 

lawfully  possessed  of  a  messuage  and  dwellmg-*  joyed  for  more 
house,  with  the  appurtenances,  in  the  city  of  Nonanch^  yeenomtigu- 
in  which  there  were  two  ancient  windows,  through  wMd^  within 
which  the  light  and  air  ought  to  enter,  for  the  convenient  ^'S^  **** 
use  and  enjoyment  thereof;  yet  that  defendants,  wdl  ^^L»2to** 

knowing  the  premises,  but  contriving,  &c.,  unlawfully  pwchwer  un- 
der die  55  G»  7. 

and  injuriously  erected  and  raised  a  certain  building,  c  i47.,  itwM 

held  that  no 

near  to  die  said  windows,  by  means  whereof  the  pre-  action  would 
mises  of  the  plaintiff  were  darkened.    Plea,  not  guilty,  pilr^^for 
The  cause  was  tried  before  Dallas  C.  J.,  at  the  Norwich  ^  obrtroa  the 
Summer  assizes,  1820,  when  the  following  fects  were  J^^|JI*Se 

proved.  rector,  who  was 

*^  tenant  for  lite. 

The  plaintiff's  windows  had  existed  more  than  20  could  not  grant 

the  eaiementy 

years.    The  defendants  had  erected  the  building  which  and  therefore 

no  Talid  srant 

occasioned   the  darkening  of  the  plaintiff's  windows  could  be  pre* 
Ujpon  their  adjoining  land,  which  had  b^n  glebe  land,  "^^^  ' 


?l  J'  ♦  b^lPPg^ 
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1821.  belonging  to  the  rectory  of  Saint  Edmund^  but  within 
P^^^^^  the  last  six  years  had  been  conveyed  in  exchange  to 
ag^am^  ^^c  John  Breretonj  by  tire  then  rector,  with  the  consoit 
of  the  bishop  and  patron,  under  the  authority  of  the 
BS  Geo.  3.  c.  Ii7.»  and  by  Brereton  conveyed  to  defend- 
ants. It  was  objected,  on  the .  part  of  the  defendants, 
that  although,  after  uninterrupted  possession  of  an:ease- 
ment.  for  20  years,  the  law  will,  in  ordinary  cases,  pre- 
sume a  grant,  yet  that  rule  extended  only  to  those 
cases  where  the  presumed  grantor  was  capable  of 
making  a  grant.  In  this  case,  the  rector,  who  was  a 
mere  tenant  for  life,  had  no  power  to  make  such  grant, 
and  therefore  length  of  time  could  not  operate  against 
him,  who  was  not  seised  of  any  estate  of  inheritance. 
Daniel  v.  North  {a\  2  Sound*  175.  note  (<?),  Raj/ner  on 
Tithes^  vol.  ii.  548.  were  cited.  Dallas  C.  J.  directed 
the  jury  to  find  a  verdict  for  the  plaintiff  reserving 
liberty  to  the  defendants  to  move  to  enter  a  nonsuit,  if 
the  Court  should  be.  of  opinion  that  20  years'  posses- 
sion was  not  sufficient,  under  the  circumstances  of  this 
case,  to  entitle  the  plaintiff  to  maintain  this  action. 
A  rule  nisi  having  been  obtained  by  Blosset  Serjt.,  in 
last  Michaelmas' termf 

Scarlett^  Firth  Serjt,  and  Cooper^  now  shewed  cause. 
A  grant  is  not  necessary  to  entitle  a  man  to  build  upon 
his  own  land.  The  right  to  light  or  water  is  acquired 
by  use.  If  a  mill  had  continued  for  50  years  erected 
upon  water  which  passes  through  glebe  land,  the  clergy- 
man surely  could  not  stop  the  water  from  running  to 
the  mill.    In  this  case  it  might  fairly  be  presumed,  that 

[a)  11  East,  372. 

the 
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the  house  was  built  upon  the  site  of  an  old  bouse^  1821. 
existing  before  th6  restraining  statutes,  or  before  the  ^xvl^kr, 
land  had  been  granted  to  the  church.  ■  The  case  of  j^*^!^' 
Daniel  v.  North  only  decided,  that  a  landlord  is  not 
to  be  precluded  by  presuming  a  grant  against  him, 
without  evidence  of  his  actual  knowledge  of  the  fact  of 
the  light  having  been  put  out,  and  enjoyed  above  20 
years  during  the  occupation  of  the  opposite  premises  by 
his  tenant.  A  rector,  too,  is  something  more  than  a 
mere  tenant  for  life^  for  he  may.midntain  an  action  for 
waste,  the  gist  of  which  is  the  injury  done  to  the  inherit* 
once;  Cam.  Dig.  tit.  Waste;  and  Lord  Coke  {a)  even 
states  it  as  a  doubtful  question,  in  whom  the  fee  simple 
of  tlie  glebe  is.  Assuming, .  however,  that  the  parson 
has  not  the  fee  simple  of  the  glebe  in  him,  yet,  by  the 
common  law,  he  is  invested  with  nearly  all  the  powers 
of  a  tenant  in  fee,  and  he  may  well  have  the  power  of 
granting  to  persons  the  liberty  to  build  upon  the  land 
adjoining  to  the  glebe ;  and  if  the  rector  had  such  a 
power,  it  may  be  presumed,  with  respect  to  a  building 
situated  in  the  middle  of  a  populous  city,  that  he  had 
exercised  it  in  favour  of  those  who  had  had  the  unin- 
terrupted enjoyment  of  the  light  and  air  for  20  years. 

Abbott  C.J.  I  am  of  opinion,  that  the  rule  for 
entering  a  nonsuit  must  be  made  absolute.  The  only 
point  reserved  for  the  opinion  of  this  Court  is,  in  effect, 
whether  a  licence,  if  presumed,  would  be  valid  in  law. 
There  was  no  evidence,  at  the  trial,  from  which  the  jury 
might  presume  that  this  was  an  ancient  house,  or  built 
on  the  site  of  an  ancient  house,  or  that  the  window  was 

(a)  CQ.Liit3^ha, 

there 
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there  before  the  adjoining  land  had  been  granted  to  the 
dinrch,  nor  was  that  point  ever  made.  Admitting  that 
20  years'  uninterrupted  possession  of  an  easement  is 
generally  sufficient  to  raise  a  presumption  of  a  granty 
in  this  case^  the  grant,  if  presumed,  must  have  been 
made  by  a  tenant  for  lifi^  who  had  no  powar  to  bind 
his  successor ;  the  grant,  therefore^  would  be  invalid, 
and  consequently,  the  present  plaintiff  could  derive  no 
benefit  from  it,  against  those  to  whom  the  glebe  has  been 
sold.  For  the  purchasers  bought  all  the  rights  bdong- 
ing  to  the  land  at  the  time  of  sale.  I  am  therefore  of 
opinion,  that  the  evidence  in  this  case  was  not  sufficient 
to  entitle  the  plaintiff  to  maintain  this  action.  The 
ml^  therefore^  for  entering  a  nonsuit  must  be  made 
absolute. 

Rule  absolute. 


SaturtU^, 


Manfield  and  Another  against  Maitlamp^ 


Whire  tfaa  me-    A  SSUMPSIT  on  a  policy  of  insurance  on  the  ship 

monuidiim  fbr     Xx. 

cfawter  8Ut0d  JgenoriOf  and  upon  all  kind  of  good^,  &c.  firoii^ 

fteiffht  to  be  Qu^bec  to  London*  By  a  memorandum  at  the  foot  of 
Slotting  and"  ^®  policy,  the  insurance  was  declared  to  be  on  a  bill  of 
2?  th^*^'  exchange  for  219/.,  drawn  by  the  master  on  plaintiffi| 
maindflrbybiU  j^ted  Quebec,  Sd  November,  1819.  Plea  general  issue, 
four  months'     Xhe  defendant  paid  the  premium  into  Court.    At  tbi^ 

date;  and  then,  '^  *^ 

alter  containing  trial  at  the  GwWiaU  sittings  after  last  Easter  tern, 

•tipulationi  for 

unioading»dis-  before  Abbott  C.  J.,  the  facts  appeared  to  be  as  follows. 

charging,  de- 
murrage, &C. 

add^  <'  the  captain  to  be  supplied  with  cash  for  the  ship's  use;'*  and,  in  pursuance  of  the 
last  itipulationt  the  master  drew  a  bill  on  the  freighters,  which  was  duly  accepted  and  paid : 
Held,  that  this  was  not  to  be  considered  as  a  payment  of  freight  in  advance,  but  as  a  kan 
to  tiie  owner  of  the  ship,  and  that  (the  ship  having  been  lost  on  her  homeward  voyage)  the 
frighten  liad  no  ii^vmiible  inter^t  in  s^di  biU* 

P7 
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B7  a  memorandum  of  charter  party^  dated  24th  Jbne,       1821. 

1819,  between  Mr.  John  Battenbury  the  owner  and  the     -. 

plaintifis,  it  was  agreed,  that  the  ship  should  proceed     y/^'^  - 

from  London  to  QMebcc^  and  there  take  on  board  a 

cargo  of  deals,  with  staves  for  broken  stowage,  and  with         * 

them   proceed  to  Bridgemater^  and  deliver  them  on 

being  paid  freight  for  the  deals,  1 0/.  55.  per  hmidred, 

per  St.  Petersburg  standard  hmidred,  and  for  the  staves, 

6/.  per  1000,  &c  one  half  of  the  f^ght  to  be  paid 

in  cash  on  unloading  and  right  delivery  of  the  cargo, 

and  the  remdnder  by  bill  on  London^  at  tont  months* 

date.    Thirty  running  days  to  be  allowed  for  loading 

and  discharging,  and  ten  days'  demurrage  at  42.  per 

day.    Penalty  for  non-performance  8OOZ.    The  captain 

to  be  supplied  with  cash  for  the  ship's  use.    In  pur- 

suance  of  this   last  stipulation,  the  master  drew  the 

bill  of  exchange  in  question,  for  2192.,  value  received, 

for  the  use  of  the  ship  Agenoria^  on  the  plaintifii^  which 

was  duly  accepted  and  paid.    The  ship  was  lost  in  her 

homeward  voyage.    The  Lord  Chief  Justice  was  of 

opinion,  that  the  plaintifis  had  no  insurable  interest, 

and  directed  a  nonsuit.    And  now 

Campbell  by  leave  moved  to  set  aside  this  mmsuit,  and 
to  enter  a  verdict  for  the  plaintifis.  The  question  here  16, 
whether  the  plaintifis  had  an  insurable  interest.  Here  the 
plaintifis  were  the  acceptors  of  the  bill  of  exchange  in 
question,  which  was  duly  paid  by  them  at  maturity.  And 
this  distinguishes  the  case  from  Taskerv.  Scottf  S  Taunt. 
23*^.,  where  the  insurance  was  efiected  by  an  indorsee  of 
the  bill.  The  real  point  is,  whether  this  is  to  be  considered 
as  a  loan  to  the  owners  of  the  ship,  or  as  a  part  payment 
of  freight  in  advance*    If  the  Iatter|  then  it  i«a  mere  in- 
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1821.  surance  on  freight  Upon  looking  at  tlie  whole  of  thiJ 
Manfivld  charter-party,  it  must  be  considered  as  substantially 
MAmjLKi^  money  advanced  in  anticipation  of  freight.  The  freight 
is  to  be  paid  one  half  in  cash  on  unloading,  and,  the 
remainder  by  a  bill  at  four  months,  and  then  comes  the 
clause^  the  captain  to  be  supplied  with  cash  for  the  flip's 
use.  It  does  not  even  say  where,  or  by  whom,  or  on 
what  terms  he  is  to  be  supplied.  The  reasonable.con- 
struction,  however,  is,  that  he  is  to  be  supplied  by 
the  charterer  who  was  to  deduct  it  from  the  freight 
due.  In  De  Silvale  v.  Kethdal{a)j  a  similar  provision 
was  made  in  the  charter-party,  and  the  money  ad- 
vanced was  there  held  to  be  part  of  the  freight.  It  b 
true  indeed,  that  the  provision  is  there  in  a  different 
part  of  the  charter-party,  which  was. a  formal  instru- 
ment under  seal.  Here  it  is  a  very  informal  and  loose 
memorandum  for  charter,  and  the  mere  alteration  of 
the  position  of  a  clause  in  such  an  instrument  ought 
not  to  have  much  weight.  This  then  must  be  con- 
sidered as  freight,  Andrew  v.  Moorhouse  (i),  and  th«i 
there  is  no  doubt  the  plaintifis  had  an  insurable  interest. 

Abbott  C.  J.  The  case  of  De  Silvale  v.  Kendall 
turned  upon  the  particular  words  of  the  instrument ;  by 
.which  it  was  provided,  that  the  freight  was  to  be  paid  as 
follows,  viz.  One  hundred  and  twenty  pounds  British 
sterling  for  freight  of  the  outward  cargo  to  Maranhamj 
and  as  much  cash  as  may  be  found  necessary  for  the 
vessel's  disbursements  in  Maranham^  to  be  advanced  by 
the  freighter  to  the  ship-owner  when  required,  and  the 
residue  of  such  freight  to  be  paid  on  delivery  of  the 
cargo  in  Liverpool.     So  that,  in  that  case  it  appears, 

(fl)  4  JW.  4-.  iS.  37.  (A)  5  Tffttwf .  455.    - 

that 
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that  the  instrument  was '  studiously  framed,  so  as  to  1821. 
make  the  freighter  lose  the  money  advanced  by  him,  m^„„,i.o 
unless  the  owner  reaped  the  benefit  by  the  ship's  coming  ^oittst 
home  safe.  The  present  charter-party,  however,  is  in  a 
very  different  form.  It  is  undoubtedly  competent  for  • 
the  owner  to  make  such  a  stipulation  as  that  in  De 
Silvale  V.  Kendall.  But  if  he  does  so,  it  is  his  duty  to 
take  care  that  it  is  inserted  in  clear  and  explicit  words 
in  the  charter-party,  that  the  money  advanced  shall  be 
an  advance  in  part  payment  of  the  freight.  As  there 
are  no  such  words  in  this  instrument,  I  cannot  con- 
sider these  advances  as  a  part  payment  of  the  freight ; 
for  in  so  doin^,  I  might  be  making  a  new  contract 
between  the  owner  and  the  freighter,  to  which  the 
latter  might  object.  These  stipulations  are  by  no 
means  uncommon ;  for  the  owner  of  a  ship  frequently 
has  no  agent  at  the  port  of  loading,  but  the  freighter 
always  has,  and  therefore,  naturally  enough,  stipulates 
to  advance  money  to  the  owner,  which,  upon  the  ship's 
safe  arrival,  is  as  naturally  in  practice  deducted  from 
the  freight.  There  is,  however,  in  this  charter-party, 
a  total  absence  of  any  expression  implying  that  this 
money  advanced  shall  be  part  of  the  freight.  If  so,  the 
owner  is  liable  for  it  to  the  freighter  as  for  a  debt,  and 
the  latter  has  not  any  msurable  interest,  and  in  that  case 

the  nonsuit  is  right. 

•  .      /.         .      . 

Bayley  J.  I  am  of  the  same  opinion.  If  the  memo* 
randum  of  charter-party  in  this  instance  had  clearly 
expressed,  that  the  money  advanced  should  be  in  part 
payment  of  the  freight,  then  it  would  follow,  that  the 
loss  of  the  ship  would  produce  a  loss  of  the  money  ad- 
vanced to  the  freighter,  and  he  would  have  an  insurable 

interest 
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1821.       interest  in  it.    But,  if  that  be  not  so,  and  it  be  only  a 
—"^      loan  by  the  freifirhten   he  would  have  no   insurable 

Makpibld  ^  : 

c^oMjr       interest,  having  a  remedy  against  the  owner  for  the 
debt.     Now,  if  it  had  been  the  intention  of  the  parties^ 
that  it  should  be  a  part  payment  of  the  freight,  one 
would  naturally  have  expected  that  the  memorandum 
of  charter-party  would  have  been  differently  worded. 
The  clause  which  speaks  of  these  advances  is  altogether 
silent,  as  to  the  terms  of  the  supply,  or  the  person  by 
whom  it  is  to  be  made.     In  fact  it  comes  to  no  more 
than  this,  a  stipulation  that  money  shall  be  advanced 
to  the  captain  for  the  ship's  use.     In  the  previous  part 
of  the  instrument,  there  is  an  express  stipulaticm  as 
to  the  manner  in  which  the  freight  is  to  be  paid,  but 
it  is  altogether  silent  as  to  any  deduction  for  the  ad« 
vances  fix>m  the  freight.     The  stipulation  is,  that  one 
half  of  the  freight  shall  be  paid  in  cash  on  unloading  and 
the  remainder  by  a  bill  on  London  at  four  months'  date. 
Now  instead  of  this,  there  would  have  been  added, 
*^  deducting  thereout  the  money  previously  advanced," 
if  such  deduction  had  been  intended  to  be  made.    It 
seems  to  me^  therefore^  that  in  the  absence  of  any  such 
stipulation,  this  was  money  to  be  advanced  as  a  loan 
by  the  freighter,  which  he  might,  in  case  freight  was 
afterwards  earned,   deduct  from  the  freight,   but  for 
which,  if  no  freight  was  earned,  he  had  still  his  remedy 
over  against  the  owner,  and  in  that  case  it  is  admitted, 
he  had  no  insurable  interest* 

HoLROYD  J.  In  this  case,  the  money  advanced  was 
money  paid  by  the  freighter  for  the  benefit  of  the  owner, 
which  would  constitute  a  debt  due  from  the  owner. 
Now  we  ought  not  to  construe  this  instrument  so  as  to 

alter 
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alter  this  state  of  things,  unless  we  can  very  clearly  18S1. 
collect  from  it,  that  such  was  the  intention  of  the  « 
parties,  and  as  that  ctonot  be  done  here,  the  nature  of  againti 
the  supply  and  the  rights  of  the  pidrdes  ought  to  ren&ain 
the  same,  whether  th6  ship  eanis  freight  or  not,  and 
we  cannot  construe  the  instruitoent,  as  stipulating  that 
the  money  advanced  was  to  be  deducted  from  the 
freight  without  knaking  a  n^w  c6titra<;t  for  the  parties. 
tt  seems  to  me,  thiat  the  c^ise  of  Zk  Silvak  v.  Kendatt  is 
directly  against  the  plaintiff.  Th^e  th6  partis  Itgreed, 
that  the  freight  should  be  paid  iki  a  particular  mann^, 
and  the  money  advanced  there,  was  stipulated  to  be  part 
of  the  frdght,  and  Lord  EUenbaraugA*B  judgment  pro- 
ceeded on  that  ground,  for  he  says,  that  it  is  competent 
for  the  parties  to  covenant  by  express  stipulatioiis,  in 
such  manner  as  to  control  the  general  operadon  of  law, 
iind  he  th^  puts  the  case,  whether  the  parties  hftd  not 
io  covenanted  by  the  stipulatiofiis  of  the  bharter-patty 
there^  atid  the  words  otDampier  J.  aire  very  strotig,  for, 
after  stating  that  it  had  been  argued  from  the  words  of 
the  diarter-party  there,  that  as  mudi  tash  as  might  be 
found  necessary  for  the  vessel's  disbursements  in  Bfaran' 
Jutmy  to  be  advanced  by  the  plaintiff  to  the  defendant^ 
imported  a  loan  of  money  and  not  a  payment  of  freight ; 
he  adds,  <^  and  if  those  words  stood  alone  unexplained 
by  the  other  part  of  the  clause,  I  should  have  thoiight 
they  might  have  been  subject  to  bucfa  a  construction.'' 
Now  here  they  do  stand  alone  and  unexplained. 
That  case  therefore  fortifies  our  decision  in  the  present 
-viae.    I  think,  therefore,  the  ndni^uit  waa  fight 

Rule  refiidod.  {a) 
(a)  JAofX  was  libHitt  from  Indbi^orftiaD. 
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Stdurday, ' 
Jitne  23d. 


Doe,  on  the  Demise  of  Hall  and  Another, 


Upon  a  parol 
demise,  rent  to 
take  place  from 
the  following 
Ladif'dwt  evi- 
dence oi  the 
custom  of  the 
country  is  ad- 
missible to 
shew  that  by 
**  Lady^y** 
the  parties 
meant «  Old 
Lady-day, 


» 


against  Benson. 


EJECTMENT  for  certain  premises  at  JVeston^  in  th^ 
county  oi  Lincdn.  At  the  trial  at  the  last  Lincoln 
assizes,  before  the  Lord  Chief  Baron,  it  appeared  that 
the  defendant  had  hired  the  premises  in  question  in 
December^  1818,  at  three  guineas  a  year  rent,  to  take 
place  from  the  following  Latfy^day ;  the  notice  to  quit 
was  served  on  the  9th  of  October^  1819,  to  quit  on  the 
old  Lady^^y  following :  evidence  was  given  to  shew,  that 
the  general  custom  of  the  country  in  reserving  rent^ 
was  to  reserve  them  from  old  iMdy^day ;  the  jury,  under 
the  direction  of  the  Lord  Chief  Baron,  found  a  verdict 
for  the  lessors  of  the  [>laintifi.  Clarke^  in  last 
term,  having  obtained  a  rule  nidi  for  a  new  trial. 


Header  {Vaughan,  Serjt.  was  with  him)  shewed  causey 
and  contended  that  the  custom  of  the  country  wos^pro- 
pcrly  admitted  in  evidence,  to  explain  the  original  agree- 
ment. The  expression,  Lady-day^  is  ambiguous,  it  may 
mean  either  new  Lady-day  or  old  Lady^day^  and  he  re- 
ferred to  Fwrley^  detiu  The  Mayor  of  Canterbury^  v. 
Wood  (a).  In  Doe  v.  Lea  {p\  the  letting  was  by  deed, 
which  distinguishes  that  case  from  the  present. 


Clarke  contra.     Lady^day  is  not  an  ambiguous  ex- 
pression, for  ever  since  the  act  of  parliament  for  alter- 


(d)  nunnxn^Qn  on  i^.  1 12.     1  £$iK  iV.  P.  C  198,    ;S;  C. 
(6)  11  j&.  J12. 


ing 
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ing  the  style^  it  has  been  fixed  by  law  to  mean  the  25th        1821. 
of  Marchy  there  was  therefore  no  ground  for  admitting  ^^ 

the  evidence  of  the  custom.     If»  indeed^  the  original         Hall, 

agtnnU 

agreement  had  been,  that  the  rent  should  be  reserved,        Bxhsov. 
'*  from    Lady-^i/^    according  to  the  custom  of  the 
country/'  it  would  have  been  different. 

Abbott  C.  J.     The  real  question  in  this  case  is,  what 
the  parties  meant  when  they  used  the  expression,  Lady^ 
day,  in  their  original  agreement ;  and  whether  we  are  at 
liberty  to  ascertain  that  by  extrinsic  evidence.   In  Dae 
d.  Spicer  v.  Leoj  the  letting  was  by  deed,  and  the  rule  of 
law  is,  that  evidence  is  not  admissible  to  explain  a  deed. 
Now  reading  the  deed  in  that  case,  as  lawyers,  the  Court 
could  not  but  consider  Ladtf-^y  there    as  meaning 
new  Lady^day*    But  in  the  nisi  prius  case  of  Furley,  dem. 
Mayor  of  Canterbury^  v.  Wood^  which  was  cited  tber^ 
and  not  disapproved  of^  where  the  letting  ^9^%  by  parol, 
evidence  of  the  custom  of  the  country  was  admitted  by 
Lord  Kenyon.   I  think  that  was  a  correct  decision ;  and 
I  am  therefore  of  opinion  that,  in  this  case  also,   the 
evidence  of  the  custom  of  the  country  was  properly 
admitted,  and  that  the  verdict  was  right. 

Bayley  J.  This  is^  the  case  of  a  letting  by  parol, 
and  the  question  is,  what  was  the  meaning  of  the  parties, 
when  they  used  the  word  Lady-day.  In  common  par* 
lance,  it  is  an  equivocal  term,  where,,  therefore,  there  is 
a.  custom  in  the  country  respecting  it,  I  think  it  ought  to 
be  considered  as  used  prima  facie  consistently  with  that 
custom.  I  think,  therefore,  that  the  evidence  was  re- 
ceivable, and  tliat  the  case  was  properly  left  to  the  jury. 

Vol.  IV.  S  8  Holroyd 
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18S1. 


Dob,  dem* 
Halu 
agttimtt 

Bivioib 


HoLROYD  J.  I  am  of  the  same  opinion.  The  case 
of  Doe  ▼.  Lta  was  decided  upon  a  principle  of  law,  not 
applicable  to  this  case.  For  there  the  letting  Wifi  by 
deed,  which  is  a  solemn  instrument,  and  therefore  parol 
evidence  was  inadmissible  to  explain  the  expression 
Lady-day^  there  used,  even  suj^osing  that  it  was  equi- 
vocal. But  that  principle  does  not  apply  to  the  present 
case^  where  &e  letting  being  by  parol,  the  party  is  at 
liberty  to  explain  the  words  used,  by  evid^oe  of  the 
custom  of  the  country.    The  vmlict  therefore  is  right. 

Rule  disdiarged. 


Umdoy,  Croft  and  Another  against  Alison. 

June  25th. 

Where  the  HPHE  declaration  stated,  tfaiit  the  plaintifis  were  die 
a  chariot  for  owners  and  proprietors  of  a  certain  chariot,  then 

poLt^'5e  lawfully  being  and  standing  in  a  certain  public  highway, 
SnuSSthe  ^  and  that  the  defendant  was  possessed  of  a  certain  coach 
^P8«:  Held,  ^^^  hofses,  uuder  the  care  and  government  of  a  servant, 
P^'ope^iy  de-  who  was  then  driving  the  same  along  the  highway ;  and 
crs  and  pro-  that  the  defendant,  by  his  said  servant,  so  carelessly  and 
in  a  declaration  improperly  drovc,  governed,  and  directed  his  said  coach 
fendantforan  ^^d  horses,  that,  by  the  carelessness,  negligence,  and 
from  hb^^^  improper  conduct  of  the  defendant,  by  his  servant,  one 
TOncein^'"  ^^  ^^^  forc-whecls  of  the  coach  struck,  and  damaged 
against  the  chi-  the  said  chariot.     Plea,  general  issue.    At  the  trial,  it 

not.  °  ' 

Held,  also,    appeared  that    the  plaintiffs,  who  were   livery-stable 

that  where  de- 
fendant's ser-     keepers,  had  hired  the  chariot  for  the  day  of  Messrs.  2^m- 

Tant  wantonly, 

and  not  in  order  to  execute  his  master's  orders,  strikes  the  plaintiffs'  horses,  and  thereby 
produces  the  accident,  his  master  is  not  liidble ;  but  where,  in  the  coune  ttf  his  canfioy. 
ment,  he  so  strikes,  although  injudiciouslyy  his  master  is  liable. 

beri 
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» 


^^r^and  BtyatUy  who  were  coach-makers.  The  plmntiffii       1821. 

furnished  the  horses,  and  appointed  the  coachman,  and 

then  let  it  out  to  an  individual  for  the  day.     It  was        againu 

Auioib 

stated  in  evidence,  tbat  the  cause  of  the  accident  arose 
from  the  defendant's  coachman  striking  the  phiintilBB^' 
horses  with  his  whip,  in  consequence  of  which  they 
moved  forward,  and  the  chariot  was  overturned.  At  the 
time  when  the  horses  were  struck,  the  two  carriages 
were  entangled.  The  Lord  Chief  Justice,  at  the  trial, 
left  it  to  the  jury  to  determine,  whether  the  carriages 
had  become  entangled  from  the  moving  of  the  horses  of 
the  plaintiffs,  which,  previously  to  the  accident,  were 
standing  still  and  without  a  driver,  and  he  directed  them 
to  find  for  the  defendant,  in  case  they  thought  so,  and 
that  the  whipping  by  the  defendant's  coachman  was  for 
the  purpose  of  extricating  himself  from  that  situation. 
But  he  directed  them  to  find  &r  the  plaintiffs,  ia  case 
they  were  of  opinion,  that  the  entangling  arose  origin- 
ally from  the  fault  of  the  defimdant's  coachman.  The 
jury  found  a  verdict  for  the  plaintiffs.     And  now 

Scarlett  moved  fi}r  a  new  trial.  First,  the  plainti£& 
cannot  properly  be  called  the  owners  and  proprietors  of 
the  chariot,  having  only  hired  it  of  the  real  proprietors 
for  one  day ;  and  if  any  but  the  real  proprietors  can  be 
so  called,  the  individual  actually  using  the  carriage  at 
the  time,  might  be  much  more  properly  called  so  than  the 
present  plaintiffs.  Secondly,  the  injury  arose  from  the 
act  of  the  defendant's  coachman,  in  whipping  the  plain- 
tiffs' horses ;  now  that  was  a  wanton  pet  on  his  part,  for 
which  he  himself,  and  not  bis  master,  would  be  liable ; 
and  the  declaration  which  charges,  that,  by  the  careless- 
ness, negligence,  and  improper  conduct  of  the  defend- 

S  s  i2  anf  s 


SM 


1821. 


Cftorr 
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ant's  servant,  the  accident  happened,  is  not  supported  by 
the  proof  of  a  wanton  act* 

Per  Curiam.  As  to  the  first  point,  it  has  never  been 
supposed  that  a  mere  passenger  in  a  carriage  can  be 
considered  as  the  owner  and  proprietor,  so  as  to  be  en- 
titled to  bring  this  action.  The  plaintifis,  however, 
are  something  more,  for  they  have  not  only  hired  the 
chariot  for  the  day,  but  have  appointed  the  coachman 
and  furnished  the  horses.  They  may,  therefore^  be 
considered,  for  the  purposes  of  this  declaration,  as  die 
owners  and  proprietors  of  the  chariot  As  to  the  siy 
cond  point,  the  distinction  is  this ;  if  a  servant  driving 
a  carriage^  in  order  to  effect  some  purpose  of  his  own, 
wantonly  strike  the  horses  of  another  person,  and  pro- 
duce  the  accident,  the  master  will  not  be  liable.  But 
if,  in  order  to  perform  his  master's  orders,  he  strikes 
but  injudiciously,  and  in  order  to  extricate  himself  from 
a  difficulty,  that  will  be  negligent  and  careless  conduct, 
for  which  the  master  will  be  liable,  being  an  act  done  in 
pursuance  of  the  servant's  emplo3rmcnt.  The  case, 
therefore,  has  been  properly  left  to  the  jury. 

Rule  refused,  (a) 

(a)  See  Macmanut  v.  Cridcett,  1  East,  106. 


Sturdy  against  Henderson. 


June  25th. 

A  proouMory      A  SSUMPSIT  upon  a  promissory  note,  dated  Juhf  7. 
two  months  if-  1818^  for  400^,  payable  two  months  after  sight  to 

qoirci  a  stamp    S.  B.  J.'  or  order.     Plea,  general  issue.     At  the  trial 

appropriated  to 

a  note  payable  more  than  60  days  after  sight,  or  two  months  alter  date,  date  and  sight  not 

being  in  this  ewe  synonymous. 

before 
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before  Abbott  C.  J.,  at  the  last  Guildhall  sittings,  the        18S1. 

note,  when  produced,  appeared  to  be  upon  a  six  shil- 

lings  stamp.    It  was  objected,  that  this  was  a  promis-        against 

sory  note  for  the  payment  of  money  at  a  time  exceeding 

two  months  after  datCy  or  sixty  days  after  sighty  and  that 

it  required  a  stamp  of  Ss.  6d.     The  learned  Judge, 

being  of  that  opinion,  directed  a  nonsuit*     And  now 

Martyat  moved  for  a  rule  nisi  to  set  this  nonsuit 
aside*  And  he  contended,  that,  in  a  promissory  note 
like  this,  sight  and  date  are  synonymous,  for  no  place  is 
fixed  upon  in  the  note  where  it  is  to  be  presented  for 
sight ;  and  therefore  the  two  months  must  be  calculated 
from  the  date.  If  so,  the  stamp  is  quite  suflBcient ;  for 
although  undoubtedly  it  is  a  note  payable  more  than 
sixty  days  after  sight,  yet  it  is  not  payable  more  than 
two  montlis  after  date* 


Per  Curiam.  This  is  a  note  payable  more  than  two 
months  after  date;  for  the  two  months  after  sight  do  not 
begin  to  run  from  the  day  of  the  date,  but  from  the  day 
of  the  note  being  presented  for  sight,  and  that  is  the 
practice  in  bank  post  bills.  This  rule  must,  therefore,* 
be  refused* 

Rule  reftised. 


Ss  3 
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^[^«««^'  Tennant  against  Mackintosh. 


June  26th. 


Where*  return 

CV|gO 


bdSr™    A  SSUMPSIT.      The  declaratiim  contained  several 

iiigtoplamtiff  special  counts  upon  the  contract  between  the  par- 

had  been  con-      ^  ^ 

siigpied  by  the     ties ;  and  also  a  count  for  money  had  and  received.    At 

defiendaDt  to  J9* 

and  IF.,  to  be  the  trial  at  the  last  ff^/miiu/^ sittings  before  AbboU  C.  J., 

den  of  defend-  it  appeared  that  the  plaintiff  had  sent  out  goods  to  be 

lien  on  h,  and^  ^'^  ^V  ^^^  defendant,  at  CaladUif  with  directions  to  re- 

^^  SS^by  ™^  ^®  proceeds  either  in  specie,  or  in  a  return-cargOy 

A  uid  ^.,  and  |jjg  nature  of  which,  and  the  prices^  to  be  given  for  the 

fied :  Held,  grticles  Were  particularly  pointed  out  by  a  letter  of  in- 

liff  could  not  structious.     The  retum-cargo  which  was  sent,  did  not 

consider  B.  and 

w.  as  defend-  correspond  with  these  instructions^  but  the  plaintiff  did 

as  to  entitle  not  repudiate  it  within  a  reasonable  time.    That  ques- 

money^hadand  ^^^^  ^^  ^^^  ^^  ^^^  j^^j*     ^^  appeared,  however,  that 

^^d^^^  the  retum-cargo  had  been  consigned  to  Messrs.  Blanch- 

for  the  baUuice  ^^^  ^nd  Wilsofi^  who  were  desired  to  sell  and  to  hdd 

remaining  in 

Aeh^dsof       the  proceeds  to  the  order  of  Mackintosh^    the  latter 

having  a  lien  upon  the  cargo  to  the  amount  of  about 
4000L  Blanchard  and  Wilson  accordingly  sold  the 
cargo,  and  paid  thereout  the  money  due  to  the  defend- 
ant* The  residue,  amounting  to  415/.  remained  in  their 
hands,  and  was  admitted  to  be  due  to  the  plaintiff.  A 
verdict  having  been  found  for  the  defendant  generally, 

The  Solicitor-General  now  moved  to  enter  a  verdict 
for  the  plaintiff,  for  the  sum  of  415/.,  upon  the  count 
for  money  had  and  received ;  and  he  contended  that  the 
cargo  having  been  consigned  to  Blanchard  and  JVilsonj 
to  be  held  by  them  at  the  orders  of  the  defendant,  they 

must 
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must  be  considered  as  his  agents,  and  then  tbe  money       1821. 
in  their  bands  was,  in  point  of  law,  niQn^  bad  and  re*      — — » 

T*BKKANT 

ceiyed  by  Mackintosh^  to  the  Use  of  the  plaintiff.  agpinu 

Mackimtosh. 

Per  Curiam.  It  does  not  appear  from  the  circum- 
stances in  this  case^  that  Blanckard  and  Wikon  are  so 
fiir  identified  with  the  defendant,  tm  that  the  money  in 
their  hands  can  be  considered  as  money  had  and  re- 
ceived by  the  defendant*  They  ar^  ia  ftct,  the  agents 
of  both  parties ;  of  the  defendant,  for  the  purpose  of  pro- 
tecting his  lien  upon  the  cargo^  and  of  the  plaintiff  for 
the  purpose  of  paying  ov^  the  remainder  of  the  pro- 
ceeds after  the  defendant's  lien  bae  been  satisfied.  There 
is  therefore  no  ground  for  entering  a  verdict  for  the 
plaintiff  for  41 5^,  his  remedy  for  that  being  against 
Blanchard  and  Wikon. 

Rule  refused. 


Saunders  against  Wakefield.  Tuaday, 

°  June  26th. 

T^ECL  A  RATION  stated,  that  a  certain  action  had  By  the  4th 

-L^  %  ,.*-«•  •'  r.      tion  of  itatute 

been  commenced  by  the  plaiiitilt  against  one  m/-  of  frauds,  n 
liam  Pitman^  in  the  Court  of  King^s  Bench,  for  the  re*  pay  the  debt  of 
covery  of  15i.,  the  amount  of  a  bill  of  exchange,  drawn  fn  ordw'to  gi?e 
by  thfe  siiid  W.  Pitman^  upon  one  Thomas  Michmen^  pay-  ^^X^n '^ 
able  to  the  order  of  the  plaintiff,  and  then  due  and  un-  ing. /nd  must 

'  '  coDtam  the 

paid ;  which  action,  at  the  time  of  the  makinr^  of  the  consideration 

^  for  the  promise 

promise  of  the  defendant  tliereinafter  mentioned,  was  as  well  as  the 

promise  itself, 

depending  in  the  said  court,  whereof  the  defendant  had  and  parol  evl- 
'notice;  and  thereupon,  in  consideration  of  the  premises,  consideration  is 

S  8  ♦  nna  '"«»»^'«- 
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IBJU*       and  that    plaintiff,  at  the  request  of  the  defendant, 
«  *axmU  cease  to  prosecute  the  said  action  aeainst  the  said 

&L01COKM  *  ^ 

4g<?MMi  W.  Pitman^  and  would  stay  all  farther  proceedings 
therein,  defendant  undertook  to  pay  the  {daintiff  the 
amount  of  the  bill  of -exchange.  Averment,  that  plaii^ 
tiff  did  cease  to  prosecute  the  said  action,  and  had 
fmm  thence  ceased  all  farther  proceedings  thereia 
against  the  said  W.  Pitman^  whereof  the  defisndant  had 
noticew  Breach,  that  the  defendant,  although  often  re* 
quested,  had  not  paid  the  bill  of  exchange.  Plea,  that 
the  said'  promise,  in  the  declaration  mentioned,  was  a 
special  promise  for  the  debt  of  another  person,  to  wit, 
the  said  W.  Pitman^  and  that  no  agreement,  in  respect 
of  or  relating  to  the  said  supposed  cause  of  action  in 
the  declaration  mentioned,  or  any  memorandum  or 
note  thereof  wherein  the  consideration  for  the  said 
spedal  promise  was  stated  or  ^  shewn,  was  in  writing^  or 
was  signed  by  the  defendant,  or  by  any  other  person  by 
him  thereunto  lawfully  authorised.  Replication,  that 
an  agreement  in  respect  of  and  relating  to  the  said 
cause  of  action  in  the  declaration  mentioned,  and 
whereby  the  defendant  engaged  to  pay  the  said  bill  of 
exchange,  drawn  by  the  said  W*  Pitman^  in  favour  of 
the  plaintiff  as  aforesaid,  was  in  writing,  and  was  signed 
by  the  said  defendant,  and  was  in  the  words  following^ 
that  IS  to  say,  ^^  Mr.  Wakefield  will  engage  to  pay  the 
bill  drawn  by  Pitman^  in  favour  of  Stephen  Saunders.** 
To  this  there  was  a  general  demurrer  and  joinder. 

Mannings  in  support  of  the  demurrer.  The  question 
raised  upon  these  pleadings,  depends,  in  a  great  measure, 
on  the  case  of  Wain  v.  Warliers.  (a)    But  it  is  said,  that 

(fi)  6  JSast,  10. 

doubts 
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doiAts  have  been  entertained  as  to  the  authority  of  that        1821. 
case;  and  all  the  olgections  to  it  are  collected  together  " 

Sauvdcks 

inPAi/AgEpsv.  Baieman.  {a)  The  first  case  there  referred        ag^rffin. 

w^«Brittiib 


tO)  as  overurulii^  it,  is  Es  parte  Minet  {V^  nrhexc^  tin- 
dfMibtedly,  the  expressions  used  by  the  Lord  Clianoellor 
are  strong.  But  in  that  case  there  was  a  consideration 
implied  from  the  words  of  the  instrument,  viz.  the 
lending  of  money  in  future,  by  Gumey  and  Co.  So^  ifi 
Ex  parte  Gardom  (c)  also,  a  consideration,  viz.  tlie  fv- 
nishiog  twist  to  Tapp^  is  to  be  implied.  Stadi  v.  lilL  {d) 
In  Fatxle  v.  Freeman  {e)  and  Cottony,  hee  {f\  the  whole 
contract  appeared  on  the  face  of  the  written  instm?- 
mcnt;  and  in  Egerlonv.  Maihem{^g)y  the  consider- 
ation also  appeared  in  the  written  agreement.  Now 
these  are  all  the  cases  cited,  as  impeaching  the  authority 
of  Wain  v.  Workers^  and  it  is  dear,  that  in  all  of  them 
there  was  a  consideration  for  the  promise  stated  in 
writing,  as  well  as  the  promise  itself.  Those  decisions 
cannot,  therefore,  be  considered  as  over^ruling  it.  In 
Qaufit  T.  Hill  (A),  '  Lord  JSlenborougk^  at  a  subsequent 
period,  considered  its  authority  as  valid.  The  real 
question  is,  whether  the  word  agreement,  in  the  29  Car,  2. 
r.  3.  5. 4.,  means  only  the  promise  of  the  party  sought 
to  be  charged,  or  the  whole  contract  on  whiok  he  is 
liable.  Now  agreement  cannot  be  considered  as  syno- 
nymous with  promise.  That  appears  from  the  inter- 
pretations given  to  it  in  Johnson^s  Dictionary,  in 
none  of  which  is  the  word  ^^  promise"  found.  And  in 
Sheppard^s    Touchstone^   85.,   the  consideration  is  ex- 

(a)  16  £ast,  570.  (6)  14  Vet.  liKX 

(c)  15  Kirs.  286.  (d)  9  East,  348, 

(tf)  9  res.  551.  (/)  2  »o.'(%  Mqj.  564.  ^ 

{g)  6  £ast,  507.  (k)  1  Starkit,  la 

pressly 
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SAyNpims 


182].  pressly  mentionedy  as  an  essential  part  oS  an  agree* 
mexkt  as  well  as  the  promise.  It  would  let  in  all  the 
inocmvenienoe  intended  to  be  prevented  by  the  statot^ 
if  the  ocmsiderationt  which  must  be  provedy  could  be 
lawfully  proved  by  parol  testimcmy,  and  was  not  re- 
quired to  be  in  writing.  Besides,  the  replication  states 
an  absolute  promise  to  pay  at  all  events,  whereas  the 
promise  in  the  declaration  is  only  conditioiuiL  It  is 
therefore  a  departure. 

Abraham  contra.  This  is  not  a  departure^  for  it 
would  be  no  variance  at  nisi  prius,  if  the  promise  stated 
in  the  replication  were  given  in  evidence,  as  proof  of  the 
promise  in  the  declaration,  Peacock  v.  Monk  (a),  Bex 
V.  Scammonden  {b).  But  admitting  tliat  the  replication  is 
a  departure,  and  therefore  bad,  the  plea  in  this  case  is 
insufficient;  for  it  only  states,  that  no  agreement  where- 
in the  consideration  for  the  promise  was  stated,  was  in 
writings  or  was  signed  by  the  defendant.  The  plea, 
therefore^  raises  the  question,  whether  the  case  of  Wain 
V.  Warlters  was  rightly  decided.  Now  in  Ex  parte 
Minetf  the  Lord  Chancellor  expressly  says,  that  that 
case  is  contradicted  by  a  variety  of  authorities ;  and  adds, 
that  the  undertaking  of  one  man  for  the  debt  of  anodier 
does  not  require  a  consideration  moving  between  them. 
And  the. other  cases  which  have  been  mentioned  on  the 
other  side,  are  to  the  same  purport,  Morris  v.  Stacey^  (c), 
Z>yon  v.  Lamb,  (d)  In  Reniger  v.  Fogpssa  {e)^  several  spe- 
cies of  agreements  are  defined,  but  in  none  of  them  is  a 
consideration  mentioned,  as  an  essential  or  necessary 

(a)  I  Km.  JCTU  127.  (6)    S  T,X.  474. 

(c)   I  HoU.  N.  P.  a  153.  (d)  Fell,  Law  Merc,  rf  Guar.  259. 


(e)  Plovfden*  Rep.  U 


part, 
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part,  without  -which  an  agreement  cannot  subBist.    In        IStth 
truth,  an  a^creement  is  the  assent  of  two  minds  to  do  a       ""^""^ 

^^  SAuyoifts 

particular  act;  and  in  the  statute  of  frauds  the  word  is        agniut 
used  in  its  popular  senses  and  so  it  seems  to  have  been 
considered  by  Abbott  C.  J.  in  Goodman  v.  ChiLse  (a), 
where  he  puts  the  case  of  a  promissory  note  in  these 
words :  ^^  I  hereby  agree  to  pay  the  bearer  202."    There 
it  is  synonymous  with  the  word  promise.     The  word 
agreement,  in  the  latter  part  of  the  4th  clause^  is  merely 
a  word  of  reference  to  the  former  part;  and  the  words  to 
which  it  refers  are  f  ^  special  promise."     Here  there  is 
a  promise  in  writing.      In  Goodman  ▼.  Chase  also^  the 
Court  entertained  so  much  doubt  as  to  the  authority  of 
Wain  V.  Warltersj  that  they  ordered  a  second  argument. 
That  case,   however,  was  finally  decided  on  another 
point.   The  plea  therefore  is  bad,  and  then  the  plaintif!^ 
notwithstanding  any  defect  in  his  replication,  will  be 
entitled  to  judgment. 

Abbott  C.  J.  I  am  of  opinion,  in  this  case^  that  the 
plea  is  good,  and  that  the  replication  is  bad ;  I  aslsent 
to  the  argument  which  has  been  pressed  upon  us,  that 
the  word  agreement,  in  the  latter  part  of  the  4th  section 
of  the  statute  of  frauds,  is  to  be  construed  to  be  a  word 
of  reference,  and  that  it  refers  to  words  contained  in  the 
former  part  of  the  section.  Now  in  the  former  part  of 
the  section,  we  find  the  words,  special  promise^  agree- 
ment, contract,  or  sale.  I  read,  therefore,  the  latter 
part  of  the  clause,  as  if  all  those  precedent  words  were 
incorporated  in  it,  together  with  the  word  agreement, 
and  then  it  would  stand  thus,  <<  unless  the  agreement, 

(a)  \B.iA.oQO. 

special 
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l8£l.       special  promise^  contract,  or   sale,  up6n   which   sach 
_  action  shall  be  brouizht  or  some  memorandum  or  note 

Saumdxbs  o    ^ 

agama       thereof,  shall  be  in  writing,  and  signed,"  &c.    It  is  then 

WAKXriKLD.  .  • 

to  be  considered,  with  reference  to  the  common  law^ 
whether  there  can  be  an  agreement,  special  pronnse, 
contract,  or  sale,  which  would  be  valid  in  law,  mile» 
a  consideration  appeared  for  it.  Now,  at  common  law, 
a  promise  to  pay  the  debt  of  another,  if  made  simply, 
and  without  a  good  consideration  for  it,  would  be  void 
So  also  a  promise  by  an  executor,  to  answer  damages 
out  of  his  own  estate,  would  he  void,  if  made  without 
consideration*  It  is  impossible  to  suppose,  that  the  sta- 
tute of  frauds,  which  was  intended  to  correct  the  com- 
mon law,  can  apply  to  cases  in  which,  at  common  law, 
when  the  promise  was  not  in  writing,  there  was  previ- 
ously no  remedy.  Now,  at  common  law,  no  action  would 
lie,  unless  there  was  some  specialty  or  peculiarity  in  the 

I 

promise.  It  is  impossible  to  conceive  how  there  can  be 
such  specialty  unless  the  consideration  for  the  promise  be 
stated.  For  it  is  the  consideration  which  makes  it  a  special 
promise.  The  consideration,  therefore,  must  have  been 
in  the  contemplation  of  the  legislature,  when  they  used 
the  words  special  promise.  If  so,  it  will  follow,  that  a 
party  is  not  entitled  to  recover,  unless  the  written  agree- 
ment  contain  some  specialty,  which  cannot  be  unless  it 
contain  the  consideration  for  the  promise.  There  must 
therefore  be  judgment  for  the  defendant. 

Bayley  J.     I  am  of  the  same  opinion.     The  object 
of  this  statute,  which  was  a  most  useful  act,  was  to  pre- 
vent frauds  and  perjury,  and  it  ought  to  be  construed 
'  so  as  most  effectually  to  accomplish  that  object.     The 
fourth  section  contains  several  cases  in  which  it  is  pro- 
vided, 


Wakxitj^x^ 
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videdy  that  no  action  shall  be  brought.     One  case  is  of  -      1821  • 
a  special  promise  by  an  executor,  to  answer  damages  ■    ■      ^ 

out  of  his  own  estate ;  another  of  a  special  pTombe,  to  ^jigiama 
answer  for  the  debt,  default,  or  miscarriage  of  another 
person.  Now,  at  common  law,  in  order  to  make  a 
person  chargeable  in  such  cases,  there  must  be  a 
special  consideration  for  the  promise,  either  moving,  to 
the  party  promising,  or  from  the  party  in  whose  favour 
the  promise  is  made.  Then  the  statute  provides,,  fh^t 
a  party  shall  not  maintain  an  action  in  such  cases,  unless 
the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof  shall  be  in 
writing,  and  I  tliink,  therefore,  that  that  memorandum 
must  include  a  statement  of  the  consideration  for  such 
agreement.  A  contrary  decision  would  be  most  mis- 
chievous. For  if  we  were  to  hold,  that  the  consider- 
ation might  be  omitted  in  the  written  agreement,  we 
should  immediately  let  in  fraud  and  perjury.  The 
consideration  may  be  cither  past  or  future;  and  if  the 
written  agreement  contain  only  a  promise  to  pay,  the 
party  who  relies  upon  it  may  then  introduce  parol 
evidence  of  a  consideration,  which  perhaps  was  never 
intended  by  the  parties,  and  so  a  door  would  be  open 
to  fraud  and  peijury.  Suppose  the  real  consideration 
for  the  special  promise  is  something  in  future  to  be 
done.  If  that  be  not  reduced  into  writing,  the  plaintiff 
may  state  in  his  declaration  a  past  consideration,  and 
bring  parol  evidence  to  prove  that  fact.  I  find  too^ 
that  the  word  ^^  agreement'*  in  this  clause  is  coupled 
with  ^^  contracts  of  marriage,  and  for  the  sale  of  land ;" 
now  in  those  cases,  it  is  clear  that  the  consideration 
must  be  stated.  For  it  would  be  a  very  insufficient 
agreement  to  say,  <<  I  agree  to  sell  A.  B.,  my  lands" 

without 
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1821.  without  specifying  the  tenns  or  the  price;  and  if  those 
coi^Id  be  supplied  by  parol  evidence,  we  should  let  in 

agfima  all  the  mischief  against  which  the  statute  meant  to 
guard}  yiz.  of  having  important  parts  of  the  ccHitnict 
proved  by  parol  evidence*  Without  therefore  goirtg 
beyond  the  words  of  the  clause  applicable  to  this  par- 
ticular case^  I  think  that  they  import,  that  there  must 
be  some  specialty  in  the  transaction^  and  that  th^ 
mean,  that  the  special  promise  should  be  in  writinf^ 
incorporating  in  it  its  consideration,  which  alone  makes 
it  binding.  This  seems  to  me  to  be  the  result  without 
any  reference  to  authorities  on  the  subject.  But  in 
addition  to  this,  we  have  the  unanimous  opini<m  of  this 
Court  in  the  case  of  Wain  v.  Workers  s  a  case  which 
was  wdl  considered  at  the  time  by  four  most  able  judges. 
Upon  principle  and  authority,  therefore,  I  "think  that 
we  ought  to  decide  in  favour  of  the  defendant 

HoLBOYD.  J.  I  am  of  the  same  opinion.  Whether 
we  consider  the  general  object  of  the  statute^  or  the 
particular  object  of  die  fourth  clause,  it  seems  to  me 
to  be  necessary,  that  the  consideration  ibr  the  promise 
should  be  stated  in  writing.  The  consideration  is  the 
very  ground  of  the  action,  and  without  it  the  action 
will  not  lie.  In  the  present  case,  that  which  is  reduced 
into  writing,  affords  of  itself  no  ground  of  action.  The 
general  object  of  the  statute  was,  to  take  away  the 
temptation  to  commit  fraud  by  perjury  in  impcMtant 
matters,  by  making  it  requisite  in  such  cases  for  the 
parties  to  commit  the  circumstances  to  writing.  The 
particular  object  of  the  fourth  clause  was,  to  prevent 
any  action  being  brought  in  certain  cases,  unless  there 
was  a  memorandum  in  writing.    The  object  of  both 

wasy 
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was,  that  the  ground  and  foundation  of  the  action        18S1. 
should  be  in  writing,  and  should  not  depend  on  parol 
testimony.     Unless,  therefore,  what  is  sufficient  to  main-       againai 
tain  the  action  be  in  writing,  no  action  ean  be  supported. 
If  we  take  the  word  ^'  agreement"  used  in  the  fourth 
section  in  its  strict  senses  it  would  seem  to  imply,  that 
the  whole  of  that  which  is  agreed  between  the  parties 
should  be  in  writing,  and  the  other  cases  mentioned  in 
the  clause  support  such  a  ccmstructlon.    For  upon  an 
agreement  upon  ccmsideration  of  marriage,  or  a  con- 
tract  for  the  sale  of  lands,  it  is  quite  clear,  that  the  con- 
sideration must  be  stated  in  writing.    But  whether  we 
construe  the  word  in  this  strict  sense  or  not,  still,  in 
as  much  as  without  a  eondderation  there  can  be  no 
ground  of  action,  it  seems  to  me,  that,  upon  this  clause, 
the  consideration  must  be  stated  in  writing.    In  the 
present  case^   that  which  is  reduced  into  writing  is 
merely  an  engagement  to  pay  the  bill.    Now,  unless 
there  be  a  connderation  for  that,  no  action  lies  upon 
such  a  promise*     If  a  consideration  is  to  be  introduced, 
it  may  be  either  past  or  future^  and  must  be  proved  by 
parol  evidence.    If  that  were  allowed,  all  the  danger 
which  the  statute  of  frauds  was  intended  to  prevent, 
would  be  i^in  introduced.     I  am  therefore  of  opinion, 
that  there  must  be  judgmei&t  for  the  defendant. 

Bjsst  J.  I  am  of  (^rinion  that  the  plea  is  good,  and 
that  the  replicaticm  is  a  departure  from  the  declaration. 
The  contract  stated  in  the  declaration  is,  that,  in  con- 
sideration that  the  plaintiff  would  forbear  to  prosecute 
an  action  against  Pitman  on  a  bill  of  exchange,  de- 
fimdant  promised  to  pay  the  bUI,  to  whidi  the  defendant 
having  pleaded  that  such  promise  was  not  in  writinj^ 

the 
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18Sh       the  replication  sets  oat  the  agreement  hid^  which  is  m 
^  absolute  promise  to  pay  the  bill  at  all  efents,  omitdiiff 

a^fdmu       altogether  any  mention  of  the  consideration,  whkh  wis 
the  forbearance  to  sue.     Now  if  the  cavse  had  gone 
down  to  trial  on  the  general  issue,  and  the  written 
promise  set  out  in  the  replication  had  been  prodiioed, 
it  would  have  been  a  variance  from  the  contract  stated 
in  the  declaration.     If  so,  it  is  a  departure  in  pleading. 
It  has,  however,  been  contended,  that  the  plaintiff  may 
introduce  the  consideration  by  parol  evidence ;  but  the 
,  rule  is,  that  a  party  cannot  by  parol  evidence  shew 
that  the  contract  is  different  from  that  reduced  into 
writing,  and  here  the  introduction  of  the.considenitioQ 
by  parol  evidence  would  do  that. .    For  no  two  things 
can  be  more  unlike  than  an  absolute  and  conditicKial 
promise.      I  am  of  opinion,   therefore,  that  no  such 
parol  evidence  could  have  been  received,  and  if  so^  the 
replication  is  bad.     Then  the  question  is,  whether  the 
plea  is  good,  and  I  think  that  it  is  so,  independently  of  the 
authority  of  Wain  v.  fVarllers-     For  it  appears  to  me 
impossible  to  satisfy  the  words  of  the  statute  of  fraud% 
unless  the  consideration  be  in  writing.  .  And  whether 
we  consider  Uic  words  ^^  agreement"  and  ^^  promise^^ 
as  having  the  same  meaning,  seems  to  me  immaterial 
to  the  present  decision.    For  the  promise  here  is  not 
fully  and  fairly  stated  in  writing,  unless  it  can  be  con* 
sidered  as  fully  and  fairly  stated  where  a  promise,  in 
reality  conditional,  is  stated  to  be  absolute.     Again^  if 
we  take  it  upon  the  word  "  agreement,"  it  must  mean 
the  whole  agreement,  and  here  the  whole  agreement 
is  not  in    writing.      Independently  therefore  of. the 
authority  of  Wain  y.  Warlters,  I  am  satisfied  that  this 
case  falls  within  the  fourth  section  of  the  statute  of 

frauds* 
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fSraodk    The  oligact  of  the  statute  cannot  be  attained       18tl; 

unkM  the  .  whde  transaction .  be  redaoed  to  writiiiff.      J"^""^ 

For  there  would  be  the  same  danger  of  peijnry  in    ^o^<^^ 

proving  by  parol .  endenccy  the  consideration  as  the 

promise.    I  am  therefore  of  opinion^  that  the  plea,  is 

goody  and  that  our  judgment  should  be  for  the  de- 

fcodant.    . 

Judgment  for  the  defendant. 
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Lewis  against  Walter.  ,a1!S^a. 

T^ECLARATION  by  plaintifl^  for  a  libel  upon  him  DMimtbn  ibr 
in  his  character  of  an  attOTUcy.  It  stated,  that  at  fj^tf!!^!!]^ 
the  Hants  quarter  sessional  a  bill  of  indictment  was  ^^JS^^ 
found  against  the  pkintiff  and  two  other  persons,  for  a  Sj^^i^j^ 
ocmspiracy  to  defraud  the  under-sheriff  of  Hants^  upon  f^^T^^'^' 
which  indictment  the  plaintiff  was  found  not  guilty ;  yet  tima  of  putiU. 
that  the  defendani;, -well  knowing  the  premises^   andddbndttic.it 

WAS  flftAS^MV    Svfe 

wishing  to  cause  it  to  be  believed  that  the  plaintiff  had  such  publica- 
been  guOty  of  the  oflence  charged  in  the  indictment,  ^^ iim^ 


pidiKsbed  in  the  Times  newspaper  the  libel  in  question,  ^^S!ax!wu^ 
whidi  purported  to  be  an  account  of  what  took  place  at  ^^^  If  •*^- 

*       *^  *  38  C  5.  c.  78., 

/.  &  had  mid* 
andBdsntthat  bewasthepabliilMrof  Um  H.Journait  and  lUll  ranuuned  ao  at  the  timt  of 
pobttcatioii  of  the  libal:  Held,  thai  tfak  plea  wiat  bad»  laaHmidi'as  the  publicatioo  bf  the 
defendant  did  not  apeciiy  by  naoae  /.  <&  as  the  original  pobUnber  of  &  libel,  bat  onlr 
■aoMMltfaejoiiraal.  Senyble,  that  even  if /.  A  had  been  named  by  the  defendant  when  the 
latter  pabli«hed  the  libel,  Mich  publication,  being  of  written  tUnder,  could  not  haTe  been 

joMiaed.    Samhle,  alao,thattheiepetitlonoforddander,accoaiiiani^by  adeclaratm 
the  name  of  the  original  author,  cannot  be  justified,  unless  agch  repedtioo  be  made  with- 
out malice*  and  upon  a  fair  and  justifiable  occasion. 

Hie  iObel  sUtcd  in  the  declaration  purported  to  be  a  spesch  of  eouiMal  at  a  trial  of  the 
plaintiir  on  a  criminal  charge ;  and  it  stated,  after  aetttng  out  the  speech,  that  a  witness 
was  called,  who  proved  all  that  had  been  stated  by  counsel,  and  that  the  defendant  was  im- 
mediately after  that  acquitted,  upon  a  defect  in  proving  some  matter  of  form.  The  plea 
stated,  tliat  in  fact  such  a  speech  was  made^  and  that  £e  witness  called  proved  all  that  had 
been  to  stated;  but  it  did  not  set  out  the  evidence,  or  justify  the  truth  of  the  charges  made 
in  the  counsel's  speech  :  Held,  that  such  plea  was  bad,  inasmuch  as  a  party  coukl  not  be 
justified  in  publishiqg  the  result  of  evidence  given  in  a  court  of  justice,  but  mutt  state  the 
evidence  itmlt 

:  Vol.  IV.  T  t  the 
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182i,  the  trial,  it  set  6at  Ibe  sjpeech  of  the  bbuiod  for  tfte 
prtlsecution,  whichi  ui  part,  contained  the  supped  VbA 
oh  the  plaintia;  kfad  then  cbntinu^,  <' The  fiiit  wit- 
n^  called  was  R,  P.j  who  proved  all  that  had  ted&  • 
stated  by  the  counsel  for  thie  prosectitiott  Mr.  j.  (j.9 
the  attesting  witneeS  to  the  bill  of  sat^  fH>m  the  sh«i# 
to  Messrs.  W.^  was  next  called,  but  not  being  kKte  ttf 
prove  a  dq)utatioh  Irbm  the  under-sheriff  for  that  year^ 
the  juryi  ^under  the  directions  of  the  learned  Judges 
were  obliged  to  give  a  verdict  of  acquittal,  to  the  great 
regret  of  a  crowded  cobrt,  on  whom  the  itatement  and 
the  evidence^  as  &r  as  it  went,  made  a  strong  impres- 
sion of  their  guilt.''  Plea,  1st,  not  guil^;  Kd,  Ulil 
after  the  expiration  xsi  forty  days  from  the  2dA  Jime^ 
1798,  and  before  thto  publishing  of  the  nid  iwppoBcd 
libels  by  die  defendant,  on  the  ilth  Aprils  18 J  9^  the 
supposed  libelloui  matter  set  forth  in  the  dedam&Mi 
was  published  in  a  certain  public  newq^qier,  inttdedi 
^  Hampshire  Ddegraph  o$id  Suskx  Chromdei^  by  Qeofgt 
Hemjf  MMey  and  WiUiam  Harrison.  Plea  then  stetbd^ 
that  defendant^  iit  the  several  times  when  he  published  the 
said  svqpposed  libeli^  did  also  publish  that  the  anppdiiBd 
libellous  matter  was  copied  and  quoted  from  At  lasl- 
mentioned  public  newspaper ;  and  that,  at  the  time  of 
the  said  supposed  libdlous  matter  being  so  publiilied  in 
the  last-mentioned  public  newspaper^  an  affidavit,  before 
then  made  and  delivered  to  the  commissioners  for  ma- 
naging his  majesty's  stamp  duties,  was  remaining  at  the 
office  of  the  commissionei^  pursuant  to  the  statute^  by 
which  affidavit  die  skid  G.H.M.  tod  J^.H.  mad^ 
oath  that  tUey,  the  said  G.  H.  M.  aind  W.  H^  were,  at 
the  time  of  makmg  the  affiditvit,  the  pttblbhiM  of  the 
last-mentioned  public  newspaper.  The  plea  tbte  staled 
4.  .    :  tEat 
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that  tHe  gaid  G.  H.  M.  and  fV.  HI,  at  the  time  of  the       1821. 
publication  of  the  Supposed  libeUoufi  matter  by  tte  said        ^^^ 
G.  H.  M.  and  W.  ff.,  had  not,  nor  had  either  of  them,      ^ 
righed  or  sworn  any  affidavit  that  they  had  ceased  to  be 
the  publishers  of  th^  last -mentioned  public  newspaper. 
Wherefore  the  defendant  published  the  said  duppo^ 
libellous  matter  as  he  law^lly  might.    The  8d  and  4tii 
pleas  did  not  differ  materially  from  the  first.    The  5th 
plea,  as  to  all  except  the  matifer  follwing,  viz.  *^  to  the 
great  regret  of  a  crowded  court,  on  whom  the  statement 
of  the  evidence,  as  far  as  it  weTlt,  had  m&de  a  strong  im- 
pression of  thbii*  guitt,^'  stated  that,  at  the  trial  of  the  in- 
dictment, the  counsel  for  the   prosecution  made  the 
speedi  8^  out  in  the  supposed  libd,  and  that  hdvihg 
to  stated  the  facts,  the  said  tL  P.  waft  called  and  ap- 
peared as  the  first  witness  iti  support  of  the  said  chal-geis, 
and  by  his  testinxmy  proved  all  that  had  been  «o  'stat^i 
by  the  counsel  for  t)ie  proi^btloh,  and  that  &.  6.,  ihe 
attesting  witness  to  the  bill  of  side  of  the  said  Messrs. 
W.y  was  ioiexi  cialled  as  a  witness  in  Support  of  the  pr6- 
decution,  and  that  not  biding  able  to  prove  the  deputa- 
tion of  the  under-sheri^  to  th^  ojfecet-,  the  jury,  being 
^o  directed  by  the  Judge,  were  obliged  to  give  a  verdict 
of  acquittal,      "tht  plaintiff  joined  isiBue  on  the  plea 
of  not  guilty,  and  demurred  generally  to  the  trther 
j[>le^. 

Ckilty^  in  support  of  the  demurrer.  The  first  dliree 
spedal  pleas  are  biad,  inasmuch  is  they  do  not  itate 
that  the  persons  frbm  whose  paper  the  libel  was  copied 
were  the  original  authors.  If  an  action  were  brought 
against  theA),  thei^fbre,  they  might  plead  that,  at  the 
time  of  the  pdblicatibn  by  them^  they  also  stated  that 

T  t  2  they 
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I82i«  they  copied  it  from  another  paper.  It  is  true  that  in 
j^^^^  some  instances  a  person  repeating  slander  which  he  has 
heard  from  another  will  be  justified,  if  at  the  time  of 
the  repetition  he  declares  the  name  of  the  person  from 
whom  he  heard  it.  That  rule,  however,  has  never  been 
extended  to  the  case  of  written  slander,  by  which 
greater  publicity  is  given,  and  which  is  a  more  deliber* 
ate  act.  Besides,  the  defendant,  at  the  time  of  the 
publication,  did  not  give  the  names  of  the  publisher^ 
but  merely  a  due  by  which  those  publishers  might  be 
discovered.  Davis  v.  Lewis  (a),  and  Woolnoth  v.  JUao* 
dam  (d),  are  authorities  to  shew,  that  even  in  the  case  of 
oral  slander  the  name  of  the  original  author  of  the 
.sland^  must  be  mentioned  at  the  time  of  repeating  it 
The  fifth  plea  is  bad,  inasmuch  as  it  only  states  the 
speech  to  have  been  made  by  a  counsel,  and  then  alleges 
generally,  that  a  witness  called  in  support  of  the  charges 
proved  all  that  had  been  stated  by  the  counsel. .  Now  if 
it  be  allowable  to  publish  the  proceedings  of  a  court  of 
justice^  the  evidence  itself  ought  to  be  given,  and  not 
the  result ;  for  the  plaintiff  cannot  take  issue  upon  the 
£Eu:t,  whether  the  witness  proved  all  tha.t  the  •  counsd 
said.  Maitland  v.  Gouldney{c)  is  an  authority  to  shew 
that,  in  a  justification  that  the  defendant  named  the 
original  author  of  the  slander  at  the  time,  it  is  necessary 
to  give  the  very  words  used,  and  not  the  effect  of  thenu 
Besides,  this  was  the  publication  of  on  ex  parte  proceed- 
ing, the  defendant  not  having  had  an  opportunity  of  prov- 
ing his  innocence;  and  Rex  v.  Lee  {d\  and  Mex  v. 
Fisher^{e)f  are  authorities  to  shew  that  such  a  publication 
is  not  lawful. 

(a)7r.J{.17.  (b)  g  JBaU,  A68n 

(c)  8  Eatt,  426.  (d)  5  JStp.  188. 

(f)  2Campb.5€8, 

Batt, 
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Plattf  contra.  The  first  three  special  pleas  are  good.  1821. 
By  the  38  Geo.  3.  c.  78.,  no  person  shall  publish  a 
newspaper,  until  an  affidavit  shall  be  delivered  to  the  j^ahut 
commissioners  of  stamps,  specifying  the  name  and  place 
of  abode  of  the  printer,  publisher,  and  proprietor ;  and 
by  s.  12.,  the  copy  of  such  affidavit  shall,  in  all  proceed- 
ings  civil  and  criminal,  touching  any  publication  con« 
tained  in  such  newspaper,  be  conclusive  evidence  of  the 
truth  of  all  such  matters  set  forth  in  the  affidavit 
against  every  person  who  shall  have  signed  and  sworn 
such  affidavit,  and  also  against  every  person  who  shall 
not  have  signed  the  same,  but  who  shall  be  therein 
mentioned  to  be  a  proprietor,  printer,  or  publisher  of 
such  newspaper.  The  fact  disclosed  in  these  pleas,  thatf 
at  the  time  of  publishing  the  libel,  the  defendant  named 
the  newspaper  from  which  it  was  copied,  and  that,  be-* 
fore  that  time,  an  affidavit  was  duly  filed  with  the  pom* 
missioners  of  stamps,  by  which  the  persons  named  in 
the  plea  made  oath,  that  they  were  the  publishers  of 
the  same,  shews,  that  the  defendant  gave  the  plaintiff 
the  means  of  ascertaining,  with  certainty,  the  original 
authors  of  the  slander,  and  therefore,  that  he  furnished 
the  plainti£P  with  a  certain  cause  of  action  against  a 
prior  propagator  of  the  slander.  For  the  maxim  '**  cte- 
tum  est  quod  certum  reddi  potest"  applies.  In  order  to 
maintain  an  action  for  the  publication  of  a  libel,  the 
libellous  matter  must  be  false  and  "malicious ;  thus  if  a 
man  truly  charge  another  with  an  ofi*ence,  though  he 
maybe  indictable  for  it,  still  he  may  justify  the  truth 
in  an  action,  however  maliciously  he  may  have  made 
the  charge,  (a)     So,  in  an  action  for  a  malicious  prose* 

(a)  MaiUmd  ▼.  Gouldti^,  2  Eatt,  42«. 

Tit  3  cution 
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IS^l*  eution  or  arrest,  there  must  be  a  want  of  probable  capse, 
however  strong  the  evidence  of  malice  may  be.  Although 

4tf«^$f  slanderous  matter  reduced  to  writing  will  be  actionable^ 
where  the  same  matter  not  in  writ|ng  ipoiildnot  be#^ 
yet|  with  respect  to  the  ingredients  of  fiilfebood  and 
inalignityy  the  rules  which  obtain  in  an  action  for  t)ic 
pi||)lication  of  the  one  are  equally  applicable  to  am 
brought  for  the  publication  of  the  other.  Xhe  deliber- 
ation with  which  an  alleged  calumny  may  be  published, 
icanpot  alter  the  question  with  respect  to  its  tnith  or 
fidsehood.  In  this  case^  the  defendant  has '  not  trans- 
gress^ the  bounds  of  truth,  for  he  has  only  aU^ged  by 
tl^e  supposed  libel,  that  the  libellous  matter  had  been 
published  by  the  proprietors  of  the  Hampshire  TeUgrapi^ 
which  w«^  in  fact  the  case ;  not  vouching  himself  for 
its  authenticity,  but  citing  his  authori^;  so  that  bis 
publication  of  it  could  not  give  any  confirmation  or 
authenticity  to  the  slander,  which  still  stood  upon  the 
authority  of  the  original  propagator  of  it.  Now  it  is  a 
g^peral  rule,  that  if  A»  publish  to  B.  slanderous  words, 
fmd  he  reports  them  as  he  heard  them  from  A^  A»  shall 
be  ai)$werable  for  all  the  damage  which  the  individual 
^  calumniated  may  sustain,  by  reason  of  B.*s  hav« 
ing  so  reported  it.  Earl  of  Northampton's  case,  (a). 
Upon  principle,  the  same  rule  will  apply  to  libels. 
If  A.  publish  libellous  matter,  and  B.  report  it  after- 
wards as  having  been  published  by  A.,  the  latter'^all 
be  answerable  to  the  person  libelled,  for  all  the  damage 
he  may  sustain  by  reason  of  JS.'s  having  so  reported  it; 
for  if  B.  were  also  answerable,  the  plaintiff  would  re* 
oover  his  damages  twice  over;  and  the  law  will  not 
allow  two  compensations  for  the  same  injury.  The  fifth 
plea  IS  good,  although  it  only  states  the  result  of  the 

(o)  12  nep.  13^, 
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im^ooce  ifivifa  by  the  witqe^    T))i^  c^MP^  vby  U  jis       |{^1« 
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n^ic«s8f^ry  io  prdiaary  q^ses  tq  set  po(  tbe  v^  MFQrc}^  of 
the  s\s^^h  484  tq  give  tP  t|ie  Bffty  «limdqr<d  a  fpj:|9ip  mm^ 
c^se  pf  90ion  agi^qst  fbe  origing}  ^utbpr  pf  f|ie  d^as^i^. 
But  in  this  casp  t|ia(;  Fe^^pp  do^f  not  applyi  b^aui^  no 
^ion  cpuld  be  paiiitiiiped^  ^M^^sr  ^gaioat  ^f|  pgHUsel 
w))P|  in  the  cppirse  pf  h}8  prpjfessioi^l  duty,  stated  tbp 
fiict8  of  t|ie  case,  or  agaiiuit  tb^  w!Vi^  Y^9i  ^  ^^^ 
coarse  pf  a  judicial  propeediog,  gi)ii^  bis  evidfmce.  That 
plefb  tberefpre,  is  good* 

Abbptt  C*  J*  In  giyiQg  my  ppifijpn  uppg  the  pre- 
sent cfi^  I  (hall  not  refejr  to  the  foriaa^  objec^ons  ((i), 
becaiise  ^tfae  p}eas  werpt  gqpd  fu  poipt  of  substanpe,  t^e 
Cpnrt  would,  po  dPI^bt,  perfpit  those  pleaf  to  be  ' 
amended ;  npr  do  I  think  it  neq^isiu^  to  decide,  whe- 
ther a  plea  in  bar,  stating  tba^  the  de^d^pt  cqpied  t}ie 
libel  from  another  nei^spapei^  and  tbf((  \ie  at  (be  time 
named  the  publishers  of  that  paper,  would  be  good; 
fpr,  in  the  present  in^e,  filthough  the  defendant  bas  pow 
in  bis  plaa  given  t^ose  pamesi  be  di4  POt  ^9  fo  i^rb^  he 

puUisb^4  ^^  ^^h  I  ^  ^9^  P^^PfMF^sf  hPWfV^Vi  to  s^ 
sent  to  tbfs  prppoaition,  difit  such  s^  defence  is  applicable 
to  cases  of  written  slwder^  lbr  that  wppld  give  great 
%iUty  to  spcb  publicatiopsy  which  ought,  if  possibly  tp 
be  prevented.  Nor  am  I  prqwred  to  say  tba^  this  is 
ipatter  pf  defence  vppn  a  plea  in  by ;  for  it  cannpt  be 
.1^1  answer  to  the  cbarge  of  maUc^  which  may  exjst  in 
the  case  of  repetition  as  ^ell  as  invention ;  and  if  we 
bdd  it  to  be  a  bar,  that  question  would  be  altogetber 

(a)  In  the  course  of  the  argumeDt,  some  fonsal  objections  were  taken 
to  ibt  pleii,  wiiich,  as  tha  Court  did  not  ulttmatdj  dcdde  upop  Hmo, 
h9V9  not  bffp  motioned. 
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1621.       wfthiirawn' fircmi  the  considetaticm  of  the  jury.    But  ^ 
^  instead  of  plcMing  it,  it  be  giren  in  evid^nee  onderlhe 

JIM^  general  iMie,  then,  the  question,  whether  it  wete  re- 
peated  nmUcionsly,  and  from  a  design  to  slander  or<noC^ 
woqM  be  left  to  the  jury,  who  might  then  find  their 
verdict  upon  the  whole  case.  As  to  the  last  point,  the 
oljection  taken  to  the  fifth  plea,  seems  to  me  unanswec- 
able.  It  is  asserted  in  the  libd,  tiiat  a  certain  witness 
proved  the  allegations  contained  -in  a  speech  made  fay 
ooonsel  in  stating  a  case  to  the  jury.  Now  that  jwilifr- 
cation  cannot  be  supported.  The  defendant  ought  to 
have  detailed  and  transcribed  in  the  pnldieation,Mhe 
evidence  of  the  witness.  If  he  had  done  so^  his  readers 
might  then  have  judged  for  themselves.  If  a  party  is 
to  be  allowed  to  publish  what  passes  in  a  comrt  of  jus* 
tiee,  he  must  publish  the  whole  case^  and  not  mareljr 
state  the  ccmclusion  which  he  himself  draws  firom  the 
evidence.    I  think,  thereibre^  that  these  pleas  are  bad! 

*  .  ■ 

I 

Batley  J.  I  am  of  the  same  opinion.  I  think  that 
these  pleas  are  bad  in  substance.  As  to  the  first  three 
special  pleas,  it  does  not  appear  that  the  defendant,  at 
the  time  of  publishing  the  libel,  stated  the  name  of  the 
d^iginal  author  of  the  slander.  It  has  been  aigoed, 
bbwev^lr,  that  he  did  state  sufficient  to  enable  the  pkin- 
tifP  to  find  theft  out  But  I  am  of  opinion,  that  that  is 
nbt  stifficient.  An  individual  slandered  is  not  to  be  pat 
to  Ihc  expence  and  trouble  of  ascortaininj^  by  coquiiyi 
who  the  briginal  libeller  is.  If  a  defendant  is  to.^ 
allowed  to  rely  upon  a  plea  of  thus  natui^e  (anppodif 
ttiat  1b^r0  can^^be  socn  a  plea  m  bas,  which,  m^jhjbt 
doubtful)  it  can  only  be  in  a  case  where  he  has  ori« 
ginally  given  up  the  author  by  name,  and  where  the 

name 
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jMune  is  sufficient  to  identify  the  party.  •  If  that  be  not  1821. 
sdfficieBt  for  that  piurpose^  I  think'  there  ought  to  be 
an  additional  description.  I  am  also  of  qpioion^  that  agihm 
the  last  plea  is  bad.  It  is  no  justification  that  a  d&* 
feadant  has  truly  stated,  in  his  publication,  the  speech 
made  by  counsel,  in  stating  a  case  to  the  jury;  he  must 
go  further,  and  shew  the  truth  of  the  fiicts  there  stated. 
It  is  the  duty  of  a  counsel  to  state  fiicts,  although  they  nuy 
be  injurious  to  the  character  of  individuals,  and  he  is  pri- 
¥Ueged  so  to  do^  if  he  speaks  conscientiously  according 
iKi  his  instructions ;  but  if  it  were  to  fioUow,  that  others 
Hiight  repeat  what  he  says,  it  might  be'xnost  injurious  to 
the  character  of  individuals ;  for  as  to  them,  the  reason 
for  the  privilege^  which  is  the  advancement  of  public 
justice^  does  not  apply.  This  principle  is  recognised 
in' Later.  King  (a),  Be^c  v.  Lord  Abingdon  (&),  and  Bex 
V.  Creevey  (c).  Upon  these  grounds,  I  am  of  opinion, 
thai  this  plea  cannot  be  suj^rted,  and  that  our  judg- 
ment must  be  for  the  plaintiff. 

HoLROYD  J.  I  am  also  of  opinion  that  these  pleas 
are  bad,  and  that  even  if  they  had  been  pleaded  in  a 
more  formal  manner,  they  could ,  not  have  been  sup- 
ported. In  actions  for  slander^  the  truth  may  be 
pleadied  as  a  legal  defence.  But  that  plea  admits  the 
mdice,  and,  notwithstanding  that,  justifies  the  pubiic«> 
alion.  It  is,  however,  a  very  ^fE^ent  thing  to-justify 
the  repetition  of  slander,  by  alleging,  as  fk  bar,  ihat 
some  other  person  originally  was  the  author  of  it.  J^ 
i^>does  not  follow,  that,  because  a  defendant  may  justify 
slander  iS  true,  h(t  may  also  justify  the  repetitbu;  ^ 

(0)  1  Satmi,  151.  (6)  1  E^.  226.  (c)  1  U^^S.  279i 

slan- 


ai«  CA8^  IN  TEn<iTY  TSRM 


htBtm 


18SI.  •Underous  words  vbich  are  not  tm^  if  h^  haa  bfaaf^ 
Ibem  from  another  pennon.  Uqlesf  w^  go  thf  kagtb 
of  boklingi  that  such  a  r^etition  wQuId  be  ju9tifiahl^ 
even  when  spoken  from  a  bad  motive^  we  imnni^  sap- 
port  the  present  pleas.  All  ^  icases  on  tbis  mb- 
jeet  arise  out  of  the  case  of  the  Earl  qf  NtnUm^f 
Unh  (a).  They  do  not,  however,  confirm  that  de- 
cision,  but  all  go  on  the  ground  of  bong  distinguishable 
from  it.  The  book  in  which  that  case  is  found,  is  not 
BO  accurate  as  the  rest  of  the  rqx>rts  of  Lord  Cb^  not 
having  been  published  by  him  in  his  lifetime  but  fiom 
bis  notes  afterwards.  The  point  there  is  stated  in  very 
general  terms,  and  as  it  seen^i  to  me,  may  be  question- 
able. It  is  put  thus :  ^^  In  a  private  acticm  for  shmder 
p(  a  common  person,  if  L  S.  publish  that  he  hath  beard 
J.  fV.  say  that  J.  G.  was  a  traitor  pr  thief,  in  an  a^cm 
pn  the  case^  if  the  truth  be  such,  be  may  justi^,' '  It 
is  observable,  that  Lord  Coke  does  npt  say  that  it  is 
lawful  to  repeat  slander  in  all  cases  and  at  all  times^  but 
only  that  the  party  may  justify  under  certain  circum- 
stances. If,  for  instance,  he  repeats,  not  with  inten^on 
to  defiime,  that  may  be  so ;  but  it  is  not  laid  dpw% 
that  a  defendant  may  maliciously  do  so;  and  unl^  i^ 
goes  that  length,  it  will  not  support  the  present  [deas. 
But  I  think  it  is  questionable,  whether,  as  stated^  k 
must  not  have  some  qualification  addfsd ;  for  in  the  third 
resolution,  cases  are  put  in  which  it  is  held  to  be  unhiw- 
iul  to  repeat  slander.  Ta)ung,  therefore,  the  whole  to- 
gether, it  seems  to  me,  that  the  pr(q)er  way  is,  to  take 
the  passage,  with  this  qualification,  that  if  J.  S.  publish, 
on  a  fair  and  justifiable  pccasUm^' ihsX  he  hath  heard 
jr.  W.  say  that  </.  G.  was  a  traitor  or  thief,  he  may,  if  the 
truth  be  such,  justify.    It  must  not,  therefore,  be  taken 

(a)  12  ^.  153, 


as  a  general  rule^  even  in  oral  slander,  that  the  miali-       IJ^iU 

ciou^  repetition  pf  it  may  be  justii^ed)  if  the  name  of 

the  author  be  ^yen  up  at  the  time.  If  it  could^  it  would      ^p^ 

be  productive  of  mischief;  for  the  person  slandered 

could  bring  no  action  against  the  malicious  repeater, 

and  if  he  did  discover  who  the  person  was,  and  brought 

an  action  against  bioi»  he  might  only  be  able  to  support 

it  by  the  testimony  of  the  very  person  who  had  so  mar 

liciously  repeated  it.    ^^rhaps,  therefore,  the  rule  has 

been  laid  down  too  largely  in  the  Earl  of  Northampton's 

case,  and  ought  to  be  qualified,  by  confining  it  to  cases 

where  there  is  a  fair  and  just  reason  for  the  repetition 

of  the  slander.  In  the  present  case,  however,  it  is  clear, 

that  there  must  be  judgment  for  the  plainti£     On  the 

other  point,  I  concur  with  the  rest  of  the  Court. 

Best  J.  I  am  of  the  same  opinion.  The  attempt 
here  is  to  justify  this  libel  under  the  authority  of  the 
Earl  of  Northampton's  case.  If  this  precise  point 
had  been  there  determined,  I  should  doubt  the  pro- 
priety  of  that  decision ;  and  I  think  that  the  reasons 
given  by  my  Brother  Hdroyd  shew  that  the  fourth  re- 
solution in  that  case  requires  some  qualification.  For  it 
cannot  be  justifiable  to  repeat  slander  under  all  circum- 
stances; but  only  in  those  cases  where  it  is  done^  not  for 
the  purpose  of  merely  circulating  the  slander,  but  for 
some  fair  and  reasonable  cause.  And,  besides,  I  am  not 
prepared  to  say  that  that  case  extends  to  written  slander, 
in  which  the  repetition,  by  producing  a  greater  disper- 
sion, increases  in  a  tenfold  d^ee  the  injury  to  the 
individual  I  think,  therefore,  that  the  first  three  special 
pleas  are  bad.  As  to  the  last  plea,  I  also  agree  with 
the  rest  of  the  Court.    Here  the  proceeding  which  was 

pub* 


Waltxe. 
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lS2h       published  was  not  complete^  the  case  having  been  stop- 
"""""*"      ped  in  limine.    And  the  words  of  the  witness  are  not 

Lswn 

ofomMt  Stated)  but  the  substance  of  his  evidence.  11iiS|  there- 
fore^ cannot  be  justified.  Besides,  the  defendant  most 
have  known,  when  he  copied  it  firom  the  other  paper, 
that  it  was  an  illegal  publication;  and  he  cannot  be 
justified  in  rqiublishing  a  statement  which  he  knew  to 
be  unlawfiil. 

Judgment  for  the  PlaintiC 


^^^'  The  Kino  against  Glossop. 


In  ft  connction 
of  defendftnt  for 


T*HE  conviction  stated  that  on,  &c.  at  &c.  CL  W.  W. 
caodiig  to  bo  came  before  two  justices  for  the  county  of  SMrm 

uinplftoe  called  and  informed  them,  that  defendant,  late  of  the  parish 
Th^^^^t  of  Si.  Mary^  Lambethj  in  the  county  of  5iin^,  in  a  cer- 
j^,lL^a,  tain  place  in  the  parish  aforesaid,  called  the  Boyal  Oh 
^!^rca^  foil]?  theatre,  without  lawful  authority  of  letters  patent^ 
enteruinmcnt    and  without  licence  from  the  Lord  Chamberlain,  did 

of  the  stage  ' 

called  Bickard   cause  to  be  acted,  for  gain  and  reward,  a  certain  enter- 

the  lIHrd,  the         .  ^  ,  **  . 

cTidence  set  tainment  of  the  stage,  to  wit,  a  certam  tragedy  called 
the  defendant  Bichord  the  3d.,  or  the  Battle  of  Bosworth  Fields  &c 
^^ti^^  Ac    contrary  to  the  statute,  &c.    The  conviction  then  stated 

rehcarealf  of 

Biehardi  that 

another  penon  was  stage-manager ;  that  defendant  engaged  /.  S,  to  perform,  and  gave  him 

ft  dieck  for  the  amount  of  hU  benefit :  Held,  that  thb  was  sufficient  Xo  warrant  the  jostioM 

in  drawing  the  conclusion  that  the  defendant  caused  the  pby  of  Richard  the  THiird  to  be 

performed. 

The  couTiction  also  stated,  alter  the  appearance  and  plea  of  defendant,  that  diTcn  c»> 
dible  witnesses,  to  wit,  J.  <SC,  &c.,  came  before  the  justices  upon  their  several  oaths,  to  them 
severally  and  respectively,  and  in  the  presence  of  the  said  /.  S,  &c.  duly  administered :  HcM, 
that  taking  it  altogether,  it  did  substantially  appear  that  the  oath  was  administcnsd  to  the 
witnesses  in  the  presence  of  the  magistrates. 

llie  evidence  also  stated,  that  the  Q^Aurg  Theatre  was  in  the  parish  of  LamhdK  and  the 
Kyudication  of  the  penal^  was  Xo  the  poor  of  the  parish  of  Stm  Mary,  Lambeth .-  HeU, 
that  this  was  no  variance^  it  not  appearing  that  there  were  two  distinct  parishes  so  pw"*^ 

the 
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the  appearance  of  defendant,  and  plea  of  not  guilty ;  and       1  ^Sl* 
then  proceeded  thus,  ^  nevertheless,  upon  this  same,  day     x^Tv^q 
and  year  last  aforesaid,  at  the  said  police-<)ffice^  Uniati^      ^intt 
HdUf  in  the  said  parish  of  iS^.  SaUowr  aforesaid,  divers 
credible  witnesses,  to  wit,  one'  John  Tooet/f  onejimius 
Brutus  Booths  and  one  WUUam  JUwajf^   came  before 
us  the  said  justices,  upon  their  several  oaths,  on  the 
Holy  Gospel  of  God,  to  them  severally  andrespept- 
tV9dy,  now  here  and  in  the  presence  of  the  said  John 
Toooeyj  Junius  Brutus  Booths  and  WilUam  AUwmf^  re- 
spectively duly  administered :  depose,  swear,  and  in  the 
presence  of  the  said  Joseph  G2osKp,  upon  their  oaths 
aforesaid,  severally  aflirm  and  say,"  &c.    In  the  evidence 
it  was. stated,  that  the  Ccburg  theatre  was  in  the. parish  of 
Jjombeth  ;  and  that  an  alteration  of  the  play  of  Richard 
the  Sd.  was  acted  there  for  money*     As  to  the  defend- 
ant's causing  that  play  to  be  represented,  the  evidence 
stated  was,  that  /•  £•  B.  became  acquainted  with  defend- 
ant as  manager  and  proprietor  of  the  Coburg  theatre ; 
that  defendant  was  seen  once  or  twice  at  the  rehear- 
«!.  of  Jl«;i«rd;  that  another  person  wa.  «tage.mana. 
ger ;  that  /•  B.  B.  engaged  with  defendant  to  perform 
several  characters;  ihdXLB.B.  applied  to  defendant 
^for  tliat  purpose;  and  that  defendant  made  him  an  o£kr    ' 
.for  twelve  nights,  to  perform ;  that  the  contract  was  in 
writing;    that  /•  B.  B.  afterwards   performed   there. 
That  at  his  benefit  defendant  gave  him  a  cheque  for  the 
amount.     The  conviction  concluded^  that  defendant 
was  guilty,  and  adjudged  the  penalty  of  502.,  one-half  to 
the  informer,  and  one-half  to  the  poor  of  the  parish 
of  iS^  Mary  Lambeth^  being  the  parish  where  theofr     ,-  ^i««  -^a- 
feaoe  was  committed.   The  conviction  having  been  .xe« 
moved  into  this  Court  by  oertioraii ' 

Manyatp 


:'•*. 


• .  'J  ■  t. 


0 


Loisor. 
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1621.  Jbbfr^»  Cbs^i^  and  i^(^^ 

—  to  it  Flrrt)  that  it  did  not  ^fficiendy  appter  that  the 
agama  dePehdant  had  caus^  the  plaj  of  Rithatd  the  Sd.  to 
b6  petformed.  All  that  appears  ii^  that  he  was  aecii  ii 
dtte  or  two  rehearsals  ofBichardj  and  HM  he  offEfed 
to  engage  performers,  and  paid  them.  But  these  Jacts 
do  not  riiew  ereii  primft  iacie  that  he  caused  that 
pftrdictdar  plaj  to  be  performed,  which  is  necessary. 
Sectadljr,  the  witnesses  do  not  appear  to  have  beeii 
sworn  in  the  presence  of  the  magistrates^  or  df  the 
defendant.  They  are  stated  to  hate  been  fcwoni  hi 
the  presence  of  thetnseWes  only,  tf  so,  the  etideneii 
was  improperly  taken^  Thirdly,  the  adjndicatieii  of 
the  penalty  is  to  the  poor  of  St.  Mtay  Limheth^  whefi^ 
tA  the  evidence  states  the  Cobutg  theatre  to  be  in  £M* 
beih  only,  and  now  constat  that  Lambetk  and  St.  Mtfj/ 
iMAHh  are  the  same  paiish. 

Scarlett  Gixmey^  F.  PcOa^^  and  Twrttm^  ttantri  w^ 
8t6ppedby  the  Court 

Abbott  C.  J.  As  to  the  first  objection,  It  is  miffid*> 
ent  to  say,  that  it  cannot  pretail,  nidess  tibe  eddefeft 
stated  on  the  face  of  the  conviction,  be  sodi  as  tiiat  nb 
reasonable  pehoh  could  draw  the  ccmclusion,  diat  the 
defendant  caused  this  particular  play  to  be  perfonbed.  I 
am  very  &r  from  lliinlcing  that  to  be  the  case.  Hie  ina- 
gistrates  mi^t  very  reasonably  draw  tile  ccmclusiofay^jnid 
having  done  so,  we  cannot  overturn  their  decision  ns  to 
the  fact.  As  to  the  second  otgection,  the  wfadte  forms  one 
inentenee ;  and  it  is  there  stated,  that  tlib  {lef^hdanl  haV- 
iMg  appeared  before  the  ihagistrates  and  {fl^itded  hot 
guilty,  <<  nevertheleat^n^oti  this  same  day  and  yfearjaitfeh 


Gtoaior. 
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credible  i^itnessesi  to  wit,  &c.  come  before  tn  ttjxm  ihdr       ]i)Sl. 
several  oaths,  on  the  Holy  Gospel  of  God,  now  here  in  tlwfe  'L 

Tut  iwiiio 

presence  of  the  ^id  witnesses  duly  administered^  Stt.^  jjiyrf^ 
Taking  the  whole  together,  I  think  it  substantially  appleaht 
that  the  oath  was  administered  in  the  presence  of  the 
magistrates  to  the  witnesses.  As  to  the  ladt  objection,  I 
think  the  evidence  sufficient  to  support  the  adjudication 
It  does  not  app^r  that  Lambeth^  and  &.  Maty^  LdnAeih^ 
are  two  parishes,  and  unless  that  be  so  it  is  ho  tarianee. 
If  in  the  trial  of  an  ejectment,  the  premises  were  de- 
scribed to  be  in  S^.  Maty,  LdmbM,  lind  thd  evidence 
stated  them  to  be  in  Lambeth,  I  think  it  wodd  be  no 

variance.    And  it  was  iso  held  in  Doe  dem.  TcB^  v 

• 

Salier  (a),  where  the  gectment  was  for  lands  in  Farftham, 
which,  at  the  trial,  were  proved  in  FamKam  Bqyal :  and 
there  it  was  hdd  ho  variance,  the  defendant  not  having 
proved  that  there  were  two  Famhami.  I  do  not  tfaihk 
therefore,  that  the  magistrates  werfe  Wrdtig  in  the  adjudi- 
cation made  by  them,  6n  this  evidence.  Upoti  the 
"^hole,  therefore,  none  of  these  objections  are  sidSi^i^t, 
and  the  conviction  being  regular,  must  be  affirmed. 

Cbhvictlcm  aflhrfn^. 

(a)  l^JSaff,  9. 


The  King  against  The  Inhabitants  of  floLY    ^j^^t 

Cross,  Westoate. 


TWO  justices  by  tiieir  order  removed  the  ptoperi  Where  m  pmi- 
perwM  l^sUy 

Edward  Best,  from  the  parish  of  Hofy  Cross,  JVest^  sworn  in  asa 

bonhoider  at 

gate,  in  the  city  of  Canterbury,  to  the|)arish  6f  12%  aGoiirtieet,and 

after  czecating 
tin  bfllee  for  m  ANr  dsyi,  he  wai  sfterwaids  iHt^hrl^,  bf  Iw6  maghthte,  diidiarsed  firom 
executing  hit  oflke,  and  another  pcnon  appoioted  :  but  he  aomiieeoed  in  this,  and  did  not 
bfaaaSerwanlsetitehte  th^offi<tei^  Rdl,'lli«ttt  annual  o^c* 

yiddn  tiie  parish  lo  as  to  confer  a  letUeinnit. 

CrosSf 
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1821.  Cro^f  Wesigaief  in  the  covaity  of  Keni.  The  seMioBs  on 
appeal  confirmed  the  order  sulgect  to  the  opmioQ  of 
this  Court  upon  the    following  case.  ,   Tlie  ctQr  of 


«f       Canterbury  is  divided  into  six  wards^  and  two  of  the 


HoLtCmam, 


twelve  aldermen  of  the  city  are  appointed  for.eadi 
wardy  a  court  leet  is  held  annually  by  the  two  alder- 
men^  at  which  a  constable  and  borshcMer  for  the  ward 
are  chosen.    In  the  month  of  October^  1817»  and  far 
some  time  previously,  the  pauper  resided  and  carried 
on  business  in   the  parish  of  St  Mary  Nortkgate  Can" 
terbury,  which  is  in  the  ward  of  Northgate^  that  ward 
containing  the  parishes  of  St.  Mary  Northgaief   aad 
St.  Alphage.    On  the  21st  October^  1817,  the  annual 
court  leet  was  held  for  the  ward  otNortbgattf  at  which 
the  pauper  was  duly  chosen  borsholder  of  the  ward  finr 
the  year  ensuing,  and  upon  being  sent  for  to  take  i^on 
himself  the  office,  he  attended  at  the  court,  and  wai 
regularly  sworn  in,  the  staff  of  office  was  also  delivered 
to  him  by  tlie  former  borsholder.     A  day  or  two  after- 
wards he  happened  to  be  at  the  City  Arms  public  houses 
within  his  ward,  when  a  dispute  arose  between  some 
persons,  which  was  likely  to  create  a  disturbance^  and 
he  was  desired  to  preserve  the  peace ;  in  consequence  of 
which,  he  fetched  his  staff,  and  put  an  end  to  the  dispute^ 
but  he  did  not  do  any  other  act  as  borsholder  than  that 
After  he  had  been  sworn  in  a.few  days,  he  was  desired 
to  attend  the  monthly  meeting  of  the  magistratesi  and 
be  attended  with  his  staff;  he  was  called  into  the  council 
chamber,  and  informed  by  the  then  mayor,  that  as  it 
was  a  question  to  what  parish  he  belonged,  he  must  leave 
his  staff  there  for  the  present,  and  that  he  should  know 
further  about  it  in  a  few  weeks,  he  left  his  staff  according- 
lyy  and  not  having  heard  any  thing  mor^  he  did  not  act, 

.nor 
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nor  was  he  called  upon  afterwards  to  act  as  borsholder. 
The  steward  of  the  Icct  notified  the  pauper  to  the 
magistrates,  as  the  sworn  borsholder  for  the  ward  of 
NorthgaiCy  and  he  appeared  so  in  the  list  of  the  peace 
officers,  entered  in  their  record  book.  The  succeeding 
court  ieet  for  the  ward  of  NarlAgate  was  holden  on  the 
20th  October y  1818,  and  the  pauper  resided  during  the 
whole  of  the  year  in  the  parish  of  St*  Maty,  Notihgate. 
The  duties  that  were  required  to  be  performed  by  the 
borsholder  of  the  ward  of  Northgaie^  during  the  re- 
mainder of  the  year,  were  performed  by  another  per$on, 
who  resided  part  of  that  time  within  the  ward,  and  part 
in  the  borough  of  StapUgate^  adjoining  to  the  ward,  but 
not  within  the  jurisdiction  of  the  city  of  CafUerbwyy  but 
that  other  person  was  not  chosen  or  sworn  in  as  bors- 
holder of  the  ward,  nor  did  he  attend  the  sessions  in 
that  character,  nor  was  his  name  enrolled  in  the  list  of 
peace-officers* 


iHi. 


agabui 
Tberiiliabit- 

antB'of 
Holt  dab. 


.  Berensy  in  support  of  the  order  of  sessions,  after  stating 
the  case,  and  that  the  question  was,  whether  the  pauper 
gained  a  settlement  under  3  &  4  ^  and  M.  c.  6.,  by 
executing  a  public  office  in  the  parish  during  a  year, 
was  stopped  by  the  Court 


BoUand  contra.     In  this  case  the  pauper  was  the 
legal  borsholder  during  the  whole  year ;  for  the  mayor 

• 

had  no  right  to  remove  him  from  the  office  over  whicli 
he  had  no  jurisdiction ;  nor  can  he  be  considered  as 
having  executed  the  office  by  deputy.  For  all  the  cases 
of  deputies  are  where  they  are  appointed  by  the  courts 
leet,  which  was  not  done  here.  The  pauper  therefore 
was  the  legal  officer,  and  resided  in  the  parish  for  a 
Vol.  IV.  U  u  year, 
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The  Kmo 

agahut 
The  Inhabit- 
ants of 

HOLTCtOtVy 

WmcASE* 


year,  and  there  is  nothing  which  shews  any  refiual  cm 
his  part  to  perform  the  duties  of  his  office.     In  fiurt  he 
would  have  been  liable  to  punishmenti  if  he  had  so  re- 
""fiised. 

Abbott  C.  J.  At  the  time  of  the  passing  3  ft  4  IF. 
and  M.  r.  6.|  it  was  possible  for  any  indiyidual  to  gain 
a  settlement  by  a  residence  for  forty  days  in  the  parish. 
The  object  of  that  act  was,  to  add  to  this  the  necessity 
of  delivering  to  the  parish  officers  a  notice  in  writingi 
which  they  were  required  to  read  in  the  church  and  to 
re^ster,  in  order  that  there  might  be  public  notice  to 
all  the  inhabitants,  that  they  might,  in  case  the  in- 
dividual was  likely  to  become  chargeable,  procnre  his 
removal  from  the  parish.  But  that  act  contemplated 
two  cases,  in  which  no  notice  in  writing  was  to  be  given, 
viz.  the  serving  an  annual  office  and  the  payment  of 
parish  rates.  Its  object  was  obviously  notorie^.  Now 
that  is  only  attained  by  the  actual  execution  of  the 
office,  and  not  by  the  appointment  to  it  Although, 
therefore,  it  does  appear,  that  the  pauper  in  this  case  was 
irr^ularly  discharged  from  his  office,  and  another  per- 
son irregularly  appointed  to  succeed  him,  yet  as  he  did 
forbear  to  do  the  duties  of  it,  I  think  he  cannot  widiin 
the  statute  be  considered  as  having  executed  a  public 
annual  office  in  the  parish,  and  that  he  did  not  thereby 
gain  a  settlement.     The  judgment  of  the  sessions  was 

therefore  right. 

Order  of  Sessions  confirmed. 
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The  King  against  The  Inhabitants  of  the  West  r«teeft%. 

Riding  of  Yorkshire. 

INDICTMENT,  in  the  usual  form,  against  the  de-  in  a  plea  by 
ft     -m  ft  •       n  r  <*ti«i      ^®  inbabiuuits 

iendants,  for  the  non-repair  of  300  feet  of  the  high-  of  a  county, 
way  next  adjoining  the  south  end  of  Leeds  bridge,  in  bitlmts^of!!^- 
the  West  Riding  of  the  county  of  York.     The  plea  ad-  g^h.I^'Sl 
mitted,  tliat,  as  to  75  feet  next  adjoining  the  south  end  mtaioriaUy  re- 

^  paired  tat  higli- 

of  the  said  bridge,  the  inhabitants  of  the  West  Riding  way  at  the  end 

^  of  a  county 

were  liable  to  repair  the  same ;  but  stated,  as  (o  the  bridge  situate 
residue  of  the  said  highway,  that  the  bridge  was  an  an-  township,  it  is 
cient  bridge,  situate  from  time  immemorial  within  the  to  sui^T^iy^ 
township  oi  Leeds^  in  the  said  Riding,  and  that  the  said  ^^^^^ 
residue  of  the  said  highway,  from  time  immemorial,  had  ^^P*"*"* 
also  bee^  situate  in  the  said  township ;  and  from  time 

I 

immemorial  had  been  repaired  by  the  inhabitants  of  the 
township  of  Leeds,     Demurrer  and  joinder. 


Blackbume^  for  the  crown,  in  support  of  the  de- 
murrer. The  plea  is  bad  in  not  stating  any  consider^ 
ation  for  the  prescriptive  liability  of  the  inhabitants  of 
the  township  of  Leeds  to  repair  this  part  of  the  highway. 
In  Rex  V.  St.  Giles%  Cambridge  («),  the  plea  was  held 
bad  for  this  reason.  And  the  ground  of  the  decision  in 
that  case,  that  there  could  not  be  any  possible  con- 
sideration for  casting  the  burden  of  repairing  the  road 
on  the  inhabitants  of  another  parish,  equaUy  applies 
here.  For  the  inhabitants  of  Leeds  are  equally  with 
the  rest  of  the  Riding  bound   to  contribute    to  the 

{a)  SM.t8.mO. 

Uu  2  repairs 
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1 821  •  repairs  of  other  bridges.  In  Bex  v.  Ecdnfidd  (a),  a  con- 
■^■""  sideration  appeared  on  the  face  of  the  record.  For  there 
againsi       it  was  Stated  as  a  creneral  custom  in  the  parish  for  each 

The  Inhabit-  ... 

mnteoftbe     towDship  to  repair  its  own  roads. 

West  Riding  of 

YOECSHIRI. 

E»  AldersoHj  contra,  stopped  by  the  Court. 

Abbott  C.  J.  The  uniform  course  of  pleading  is  to 
slate  the  prescription,  as  in  the  present  case.  The  case 
of  Rex  V.  St.  Giles^Sf  Cambridge^  is  quite  distinguishable, 
on  the  grounds  stated  in  the  judgment  of  the  Court  in 
Rex  V.  Ecclesfield.  Here  the  highway  is  situate  within  the 
township  of  Leeds,  The  object  of  the  form  of  the  plea 
in  Rex  v.  Ecdesfield  probably  was  to  allow  greater  lati- 
tude to  the  evidence  in  support  of  it,  and  also  because 
possibly  the  road  indicted  in  that  case  was  not  an  imme- 
morial highway.  Here  it  is  £he  ordinary  case  of  a  town- 
ship, liable  to  repair  a  part  of  a  bridge  situate  within 
It,  of  which  there  are  many  instances  in  the  books. 
There  must,  therefore,  be  judgment  for  the  defendants. 

Judgment  for  the  defendants,  (i) 

(a)  \  B.^A.  359. 

(6)  See  7  EaU  588.     Bex  v.  Inhalnlantsof  the  WeU  Riding. 


Wednesday,        The  KiNo  ogoinst  The  Inhabitants  of  Tyrley. 

June  27th.  ° 

A  pauper  hm?-  'P WO  justices,  by  their  order,  removed  Edward  Peake 
ieW"  without™  ^^^  family  from  the  township  of  Audlem,   in  the 

SSSfS^    County  of  Chesliire,  to  the  township  of  Tyrley,  in  the 

into  the  service 

the  day  before  Neu}-year*i  Day,  and  quitted  two  days  after  Ckriehnatt  receiving  his  full 
wages :  that  being  the  usual  time  that  servants  in  that  part  of  the  country  go  into  and  leave 
theur  places.  The  Court  thought  that  this  was  a  contract  which  had  arrived  at  its  ter- 
mination before  the  expiration  of  a  year ;  but  the  sessions  having  expressly  found  it  to  be  a 
hiring  and  service  for  a  year,  the  Court  considered  themselves  iss  bound  by  that  finding. 

county 
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county^  of  Stafford,  The  sessions,  upon  appeal,  con- 
firmed the  order,  subject  to  the  opinion  of  this  Court, 
on  the  following  case.  Edward  Peake^  the  pauper,  hired 
himself  at  S/.  and  his  washing,  without  any  time  being 
specified,  but  which  the  sessions  found  to  be  a  general 
hiring  for  a  year.  The  pauper  entered  into  his  service 
the  day  before  Netv^year^s  Day^  and  quitted,  with  the 
consent  of  his  master,  two  days  after  Chrisimas-^y,  the 
usual  time  that  servants,  in  that  part  of  the  county,  go 
into  and  leave  their  places.  The  pauper  received  the 
whole  of  his  wages  at  the  time  of  his  quitting,  and 
stated,  that  when  he  left,  he  considered  himself  no 
longer  under  the  controul  of  his  master.  The  sessions 
confirnied  the  order,  and  found  this  to  be  a  hiring  and 
service  for  a  year. 


1821. 


The  KiKO 

againsi 

The  Inhabit* 

ants  of 

Trusr. 


Nolan,  in  support  of  the  order  of  sessions,  was  stop- 
ped by  the  Court. 

Pearson,  contra.  Although  the  sessions  have  found 
it  to  be  a  hiring  for  a  year,  yet  it  is  clear  their  decision 
is  wrong,  for  there  is  no  ground  for  presuming  any  dis« 
pensation  with  the  sei*vicc.  It  is  expressly  stated  that 
this  pauper  quitted^  at  the  usual  time,  and  came  in  also 
at  the  usual  time.  There  was,  in  substance,  therefore, 
only  a  hiring,  according  to  the  custom  of  the  country, 
which  it  appears  is  for  a  less  period  than  a  year. 


Abbott  C.  J.  As  the  sessions  have  expressly  found 
the  fact  of  a  hiring  and  service  for  a  year,  I  think  we 
are  bound  by  it.  I  cannot  say  that  no  reasonable  per- 
son could  come  to  such  a  conclusion  upon  the  facts 
stated,  although  I  certainly  should  not  have  come  to 

Uu  3  it 
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1821.  it  myself.  I  should  have  thought,  that,  inthiscasc^  thane 
~— *  was  neither  a  dispensation  with  the  service^  nor  a  disso- 
ngainti  lution  of  the  contfact,  but  that  the  contract  had  arrived 
anti  of  "  at  its  termination,  and-  that  before  a  year  had  expired. 
But  still,  as  the  question  was  properly  for  the  determine 
atlon  of  the  sessions,  who  have  expressly  found  the  fiict 
otherwise,  I  think  their  order  must  be  confirmed. 

Order  of  Sessiions  ccMifirmed. 


Ttbut. 


Thur$da3f,  The  KiNG  ogaifist  The  Justices  of  Salop. 

June  28th.  ^ 

Semble,  Uiat       JDEABSON  on  a  former  day  had  obtained  a  mla 

the  enteiiog  in-  jiT 

tothereco^-  Calling  upon  the  defendants  to  shew  cause  why  a 

sance  required 

by  49  G.  3.  writ  of  mandamus  should  not  be  directed  to  them,  com- 

before the'jui-  manding  them  to  cause  continuanceslo  be  entered,  and 

an  order  of  has-  ^^^  ^^  appeal  of  one  Joseph  Oliver  against  an  order 

^^M^A  *  of    two   magistrates,    under  the    49  G.  9.   c.  6S.  s.  5., 

^^^^*y°^  whereby  the  said  Joseph  Oliver  was  adjudged  to  be  the 

^Tt^^^^  reputed  father  of  a  bastard  child.    It  appeared,  by  the 

M^st  the  or-  affidavits  upon  which  the  rule  was  obtained,  that  the 

der,  the  statute  ^ 

requiring  the      order  in  question  was  made  on  the^SOth  January^  that 

party  to  give 

notice  of  bring-  immediately  upon  the  order  being  made^  the  aj^pellant 

ing  such  appeal^  .  .  •      i  t         i 

«  and  of  the  entered  mto  the  recognizance  required  by  the  statute, 
ter thereof:**  before  the  justices  who  made  the  order;  and  that  a 
that  a  parol  no-  regular  notice  of  appeal  to  the  quarter  sessions,  to  be 
^"^and^lhe  ^ol^en  on  the  30th  ApriU  was  served,  on  the  9th  of 
cause  and  mat-    AvriL  UDon  the  churchwardcus  and  overseers  of  the 

ter  thereof,  will       -r      »       t^ 

be  sufficient.      parish  on  whose  behalf  the  order  was  made.    When  the 

appeal  was  called  on  for  trial  at  the  sessions,  it  was  ob- 
jected by  the  respondents,  that  no  notice  had  been 
given  to  the  justices  who  made  ih^  order,  of  th^  intention 
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to  bring  the  appeal,  and  of  the  cause  and  matter  there-         1821. 
olj  as  required  by  the  statute;   and  upon  the  sessions 
holding  such  notice  to  be  necessary,  the  appellant  offered        asmnst 
to  prove,  that,  previous  to  entering  into  the  recogni-        SALor. 
zance,  he  gave  a  parol  notice  to  the  justices  who  made 
the  order,  of  his  intention  to  appeal  against  it,  and  of 
the  cause  and  matter  of  such  appeal ;  but  the  sessions 
would  not  allow  such  notice  to  be  proved,  and  dismissed 
the  appeal.     The  rule  was  obtained  upon  two  grounds; 
first,  that  the  entering  into  the  recognizance  before  the 
justices  who  made  the  order,  dispensed  with  the  neces- 
sity pf  giving  them  a  notice  of  appeal ;  and,  secondly, 
that  in  case  a  notice  to  the  justices  was  necessary,  the 
sessions  ought  to  have  received  the  evidence  of  a  parol 
notice^  which  was  tendered  by  the  appellant. 

Sussell  now  shewed  cause.  As  to  the  first  ground 
upon  which  the  rule  had  been  obtained,  it  may  be  ad- 
mitted, that  if  the  statute,  under  which  this  order  was 
made,  had  merely  required  that  the  justices  making  the 
order  should  have  notice  of  the  appeal,  it  might  be  dif- 
ficult to  contend,  after  the  cases  of  Bex  v.  The  Justices 
qf  heeds  (a)  and  B£x  v.  The  Justices  qf  Essex  (&),  that 
a  sufficient  notice  had  not  been  given  by  the  appellant 
entering  into  the  recognizance  before  them,  at  the  time 
they  made  the  order.  But  as  the  statute  requires  that 
the  justices  should  not  only  have  notice  of  the  intention 
of  the  party  to  bring  an  appeal,  but  should  also  have 
notice  "  of  the  cause  and  matter  thereof"  it  seems  clear, 
that  the  recognizance  could  not  dispense  with  the  notice 
required  by  the  statute,  inasmuch  as  no  information,  as 

(a)  4  T.  JR.  583.  (&)  ^B.^A.  276. 
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1821.       to  the  cause  and  matter  of  the  appeal,  could  be  commu-' 
«.    J,         nicated  to  the  justices  by  the  terms  of  the  recognizance. 
agamsi       Both  in  5.  5.  and  s.  7.  of  the  statute,  the  notice  and  tlic 

The  Justices  of 

Salqf.  recognizance  are  mentioned,  as  distinct  and  independent 
proceedings.  [^Ba^ley  J.  Supposing  the  argument  to 
be  correct,  that  the  entering  into  the  recognizance  was 
not  a  sufficient  notice  within  the  statute  of  '<  the  cause 
and  matter  of  the  appeal,''  how  can  the  other  ground, 
upon  which  the  rule  has  been  obtained,  be  answered, 
viz.  that  evidence  of  the  parol  notice  ought  to  have 
been  received  by  the  sessions  ?]  It  appears,  from  the 
affidavits  filed  in  answer  to  the  rule^  that  it  is  the 
practice,  and  one  of  the  standing  orders  of  the  sessions 
for  the  county  of  Saldp^  for  all  notices  of  the  trial 
of  appeals  in  that  court  to  be  in  writing;  and  this  is 
a  reasonable  practice  of  the  court  of  quarter  sessions 
which  this  Court  will  sanction.  In  Foley  on  Convic^ 
tionsj  202,  in  speaking  generally  of  appeals  allowed 
by  statutes,  it'' is  laid  down  that  <^  the  notice,  where 
the  statute  requires  any,  should  be  in  writing."  Be- 
sides, as  in  this  case  the  statute  directs  a  notice 
to  be  given  of  the  <^  cause  and  matter"  of  the  appeal, 
it  must  be  presumed,  that  a  notice'  in  writing  was 
contemplated,  though  not  expressly  required  by  the 
words  of  the  statute,  as  the  justices  can  not  be  ex- 
pected to  remember  the  cause  and  matter  of  an  appeal 
contained  in  a  parol  notice,  which  may  possibly  be 
minute  and  circumstantial,  and  may  be  given  at  a  time 
when  the  justices  are  too  much  occupied  with  other 
business,  to  make  a  memorandum  of  the  cause  and  matter 
which  it  contains. 

Pearson^  contra,  was  stopped  by  the  Court. 

Baylex* 
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Bayley  J.     I  am  of  opinion,  that  in  this  case  the        1821. 
sessions  oufi^ht  to  have  received  the  evidence  of  the  parol       — — • 

The  Kivo 

notice  of  appeal  which  was  tendered  by  the  appellant.  agabm 
It  may  be  convenient,  that  a  notice  of  appeal,  particu-  Salot. 
larly  where  it  is  a  notice  of  the  cause  and  matter  of 
the  appeal,  should  be  in  writing ;  and  in  many  cases 
'  the  statute  giving  the  appeal  requires  that  there  should 
be  a  written  notice;  but  we  cannot  say  that  a  notice  in 
writing  is  necessary,  where  it  is  not  required  to  be  in 
writing  by  tlie  clause  in  the  statute,  which  directs  a 
notice  to  be  given*.  An  aj^eal  is  usually  allowed  by 
statute  on  certain  conditions ;  and  when  one  of  those 
conditions  is,  that  the  party  appealing  shall  give  a  no- 
tice of  his. appeal,  it  would  be  to  add  a  further  con- 
dition, if  wc  were  to  hold  that  such  notice  must  be  in 
■  writing. 

HoLROYO  J.  concurred. 

Rule  absolute,  (a) 

(a)  Abbott  C.  J*  find  Best  J.  had  left  the  Couru 
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Friday, 
June  29^ 


Faith  against  The  East  India  Coin^any* 


By  aduurter- 
ptrty,  freu^t 
was  agreed  to 
be  paid  for  the 
lite  or  hire  of 
the  ihip  at  a 
certain  rate  per 
ton,  for  a  toj- 
■ge  out  and 
home,  in  man- 
ner following, 
tiz. :  acertam 
sum  in  advance 
on  the  ship*! 


T^EQT  for  monejr  had  and  receired.  Plea  nil  debent 
The  cause  was  tried  before  AbboU  C*  J.  at  ibe 
London  Sittings  sAer  Trinity  term,  1819,  when  avot- 
dict  was  found  for  the  plaintiff,  for  the  sum  of  7048iL, 
subject  to  the'c^nion  c^  this  Court,  upon  the  fc^wiog 
case.  The  plaintiff  was  owner  of  the  ship  JEttui,  of 
which  Ckarles  Swrac  was  master,  and  on  the  14tfaof 
Junef  1816,  entered  into  a  charter-party  with  «Xiin  JSar- 
^^da^and tfie  ^on  Goochj  which  Contained  {^ovisions,  that  the  ship 
^^ImdhaifJn  should  take  on  board  a  cargo,  and  proceed  to  Bengtd, 
^^'^  S^  ^d  heing  arrived  there^  give  notice  thereof  to  the 
▼07  of  the        airents  of  the  freiirhter ;  and  make  a  riirht  and  tme  de- 

homeward  car-     ^  ^  ® 

go;  the  owner   Uverv  of  the  cargo  unto  them,  agreeable  to  bills  of  lad- 

also  appcnnted  .f  o  o 

C.&  master,  at  ing :  and  that  after  such  delivery^  the  master  ahodd 
the  charterer,  take  on  board  from  the  agents  of  the  freighter,  at  Bengalj 
a  bond!  condi-  all  8uch  Other  lawful  goods  as  they  might  think  proper 
fidtSftii^-*  to  ship,  and  proceed  back  to  London^  and  being  arrived 
^™*^|^?^       there  give  notice  thereof  to  the  freighter,  his  executors, 

duty ;  and  the  % 

owner  expressly  instructed  CiS^.  to  be  careful  to  sign  all  bills  of  lading  with  the  clause, 
**  freight  payable  as  by  charter ^party.**  The  ship  was  consigned  to  C  and  Co.,  in  Cai- 
aUta,  by  whom  she  was  put  up,  for  her  homeward  voyage,  as  a  general  ship,  and  differmt 
merchants  shipped  goods  by  her,  C  and  Co.  taking  for  homewwd  freight  bills  payabk  60 
days  after  delivery  of  the  cargo ;  and  a  new  master  having  been  appointed  by  C.  and  Co.» 
in  conjunction  with  C.  S*,  signed  bills  of  lading  with  the  clause,  **  paying  freight  agreesble 
to  freight  bilL"  The  freight  bills  were  made  payable  in  London  to  B.  and  Co.,  to  whom 
the  charterer  was  indebted  for  advances  on  the  outward  cargo,  and  who,  as  well  as  C.  and 
Co.,  were  cognisant  of  the  terms  of  the  charter-party :  Held,  that  the  owner  of  the  ship 
had  a  lien  on  these  goods  to  the  extent  of  the  homeward  freight 

C  and  Co.  also  put  on  board  the  ship  goods  purchased  by  them  on  account  of  the  char- 
terer; but  he  being  indebted  to  them,  and  B.  and  Ca,  their  agents,  those  goods  were  by 
the  bill  of  lading  consigned  to  J9.  &  Co.  :  Held,  that  as  between  the  owner  of  the  ship  and 
B*  and  Co.  the  goods  were  to  be  considered  as  the  goods  of  the  charterer,  and  liable  to  the 
owner's  lien  on  them  for  Uie  freight  due  by  charter-party 

ll^In  the  charter-party,  the  freighter  promised  to  pay  and  defray  two-thirds  of  the  port 
charges :  the  owner  having  paid  the  whole,  was  held  to  have  no  lien  on  the  goods  shaped 
for  those  charges. 
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ice.  and  make  a  right  and  true  delivery  of  the  homeward  18S1. 
cargo  unto  him  or  them,  agreeable  to  bills  of  ladings 
that  might  be  signed  for  the  same^  and  then  end  the  wW 
voyage.  Freight  to  be  paid  by  Gooch  for  the  use  or  U4  Co^ptny* 
hire  of  the  ship,  for  the  whole  of  her  voyage^  at  the 
rate  of  16/.  sterling  per  ton,  register  measurement 
of  the  ship,  together  with  5  per  cent  primage  thereon^ 
such  freight  and  primage  to  be  paid  in  muiner  fol- 
lowing, that  is  to  say,  the  sum  of  500/.,  or  so  much 
thereof  as  the  freight  of  the  outward  cargo  might 
amount  to,  calculated  in  the  usual  manner,  on  the 
day  of  the  ship's  clearing  outwards ;  and  the  remain- 
der, on  a  right  and  true  delivery  of  the  homeward 
cargo,  in  manner  following,  viz.  one  moiety  in  cash, 
and  the  other  moiety  by  approved  bills,  payable  at  two  - 
months'  date  from  that  period.  And  the  freighter 
further  promised  to  pay  and  defray  two-third  parts  of 
all  port-charges,  (pilotage  and  lights  dues  excepted,) 
which  the  ship  might  incur  during  the  voyage.  There 
was  added  to  it  the  following  memorandum:  ^^  It  is  - 
hereby  agreed,  that  the  expences  of  the  ship  in  India  are 
to  be  advanced  by  the  freighter's  agents  at  the  exchange 
of  the  day ;  and  letters  of  advice  are  to  be  written  and 
sent  to  the  owner,  stating  the  amount  of  such  advances." 
The  charter-party  was  entered  into  by  Gooch,  on  be- 
half of  himself  and  Sivrac^  who  had  previously  agreed 
with  him  to  be  jointly  interested  in  freighting  the 
ship,  and  in  an  adventure  of  goods  to  be  sent  out  by 
them  to  the  East  Indies,  and  there  sold,  and  other  goods 
to  be  purchased  with  the  proceeds  thereof,  and  brought 
home  to  England,  on  their  joint  account.  Upon  the  re- 
commendation of  Gooch,  the  plaintiff  appointed  Sivrac 
master  of  the  ship  for  the  voyage.    On  the  1 5  th  of 
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1821«        Atigusij  Gooch  and  Sivrac  executed  a  bond  to  the  plain- 
„  tiffi  conditioned  for  the  ihithful  performance  of  Sivrac's 

Faith  *^ 

agninti       daty,  as  master.     On  the  ISth  of  August^   1816,  tbo 

The  East  Ik- 
ma  CompMiy.   plaintiff  delivered  a  letter  of  instructions  to  Sivrac,  as 

master,  containing  amongst  other  things,  as  follows: 

<'  It  is  my  particular  request,  that  you  will  be  careful  to 

sign  all  your  bills  of  lading,  with  the  clause  of  freight, 

payable  according  to  charter-party  inserted  therein,  be- 

foi*c  you  sign  the  same,  as  well  as  the  usual  clause  of 

quantity  and  contents  unknown,  and  to  cancel  all  the 

bills  H>f  loading  for  the  outward-bound  cargo  whoi  de- 

livered.''     Gooch  and  Sivrac  having  purchased  divers 

good&  to  form  part  of  the  outward  cargo,  the  former 

applied  to  the  house  of  Bazett  and  Co.  merchants  in 

London,  the  real  defendants,  for  a  loan  of  money  on 

the  security  of  the  cargo,  proposing  that  it  should  be 

consigned  to  the  house  of  Colvins  and  CSo.,  at  Calcutta^ 

as  the  agents  of  Bazett  and  Co.,  in  order  that  Colvins  and 

Co.  might  sell  the  goods,  and  out  of  the  proceeds  retain 

for  the  use  of  Bazett  and  Co.,  so  much  money  as  they 

should  advance  for  Gooch  and  Sivrac,    and  purchase 

other  goods  with  the  residue,  if  any,  for  and  on  account 

of  Gooch  and  Sivrac,  to  be  consigned  to  Bazett  and  Co. 

who  were  to  receive  the  homeward  goods  as  the  agents 

of  the  parties  interested  therein.    Bazett  and  Co.  agreed 

to  this  proposal,  and  advanced  the  sum  of4218/.  \2s.  Id. 

for  that  purpose,  and  received  from  Gooch  and  Sivrac 

a  bill  for  3000/.,  drawn  by  them  on  Colvins  and  Co.  the 

consignees  of  the  goods  sent  by  Gooch  and  Sivrac  to 

Calcutta,  as  a  security  for  part  of  these  advances ;  and 

as  a  further  security,  bills  of  lading  of  the  outward 

cargo  were  sent  by  Gooch  and  Sivrac  in  the  ship,  made 

deliverable  to  Colvins  and  Co.  at  Calcutta,  to  whom  the 

ship 
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Bhip  was  consigned.  When  Bazett  and  Co.  agreed  to  1821. 
advance  Gooch  money,  on  the  security  of  the  outward 
cargo  by  the  Eliza^  it  v/as  agreed,  tliat  the  homeward  a^nnj^ 
cargo  should  be  consigned  by  Colvins  and  Co.  to  the  du  Compwiy. 
house  of  Bazett  and  Co..  Accordingly,  a  letter  was 
written  by  Gooch  to  Colvins  and  Co.  dated  12th  August^ 
1816.  ^Mnclosed  you  have  a  list  of  goods,  which  I  re- 
quest you  to  purchase  in  proportion  to  the  extent  of 
funds  realized  by  the  investment  per  EUza^  which  I  conr 
sign  to  you  through  the  house  of  Bazett  and  Co. ;  and 
should  you  feel  inclined  to  enable  us  to  invest  to  the 
full  amount  of  the  enclosed  list,  by  holding  the  bills  of 
lading  on  the  cargo,  as  security,  I  then  request  you 
to  purchase,  subject  to  such  alterations  as  you  may  deem 
adi^sable,  in  conjunction  with  our  friend  Captain  Sivrac* 
I  forward  you  also  a  copy  of  the  charter-party  for  your 
guidance,  and  by  which  you  will  be  enabled  to  judge 
whether  it  will  be  most  for  your  interest  to  take  the 
current  freight  of  the  day,  or  to  invest  the  goods  above- 
mentioned."  On  the  14th  of  August^  1816,  Bazett  and 
Co.  wrote,  with  the  outward  cargo,  to  Colxnns  and 
Co.,  parts  of  which  correspondence  were  as  follows: 
**  We  are  commissioned  by  Gooch  and  Sivrac  to  consign 
their  interest  to  your  management.  These  gentlem«i 
have  chartered  the  Eliza  for  the  voyage  to  Bengaly  and 
home ;  and  have  shipped  on  their  own  account  an  in- 
vestment, of  which  we  have  to  hand  you  herewith  the 
invoice,  bills  of  parcels  and  bills  of  lading.  No.  5  is  a 
letter  to  you  from  themselves  touching  the  return  cargo, 
as  far  as  it  relates  to  their  own  fund^.  We  think  you 
may  find  it  necessary  to  make  considerable  alterations 
in  the  memorandum  which  it  incloses,  and  this  you  will 
in  course  do  with  the  concurrence  ol  Siwac.  The  ship- 
ment, 
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1821.       ment,  of  whateyer  it  may  consist,  is  to  be  directly  con- 
.  signed  to  us,  and,  as  we  hare  to  request  you  will  pro* 

a^itut  cure  frei£:ht  for  the  vacant  tonnai?e,  we  have  further  to 
Bu  Compttijr.  add,  that  the  freight  bills  are  to  be  made  payable  to  us  $ 
in  short,  that  the  entire  concerns  of  the  expedition  are 
to  pass  into  our  charge.  This  is  clearly  and  explicitly 
understood  between  Sivrac,  Qooch,  and  ourselves.  Na  6 
is  a  copy  of  the  charter-party,  with  the  provisions  of 
which  you  will  have  the  goodness  to  comply  as  accuratdy 
as  may  be  practicable."  The  ship  arrived  at  CalcMOf  in 
March,  1817»  under  the  command  otSivraCf  who,  on  the 
25  th  of  that  month,  wrote  a  letter  to  the  plainti£F,  in  whidi 
he  says,  ^^  I  shall  be  mindful  of  the  tenor  of  your  instruc- 
tions." Soon  after  this  Sivracgave  up  the  command  of  the 
ship  at  CaJcMOj  and  Cclxnns  and  Co.  concurred  with  Sivrac 
in  i^pointing  one  Robert  Oliver  master  in  his  stead. 
^  Colvins  and  Co.  sold  the  outward  goods  at  Caladta^  and 
out  of  the  proceeds  thereof  appropriated  the  value  of 
3000/.  to  the  discharge  of  the  bill  drawn  on  them  in 
favour  of  Bazett  and  Co.  for  their  advances ;  they  also 
put  up  the  ship  as  a  general  ship  at  Calcutta,  and  va- 
rious merchants  there  shipped  goods  on  board  of  her, 
consigned  to  different  persons  in  London,  and  respec- 
tively drew  instruments  for  the  amount  of  the  firei^t 
agreed  to  be  paid  fbr  the  same  in  the  fbllowing  fbrm. 
*^  Exchange  for  234/.  sterling,  Catadta,  24.  April,  1817. 
Sixty  days  aflcr  the  safe  arrival  of  the  ship  Eliza  at  the 
port  of  London,  with  the  goods  on  board  as  specified  in 
the  annexed  list,  and  delivered  agreeable  to  the  bill  of 
lading,  pay.  this  our  first  of  exchange  (second  and  third 
of  the  same  tenor  and  date  unpaid)  to  Messrs.  Bazett 
and  Co.,  or  order,  the  sum  of  234/.  value  in  freight  per 
said  ship."    These  instruments  were  indorsed  by  Cot- 

WIS 
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vins  and  ,Co^  and  made  payable  to  the  order  oi  Bazett       1821. 
and  Co.,  to  whom  they  were  remitted ;  and  all  of  them,        p 
except  three,   were  accepted  by  the  consignees;  but    ,p^^ff*^- 
none  of  them  were  paid,  m  consequence  of  the  disputes    dia  Company, 
between  the  plaintiff  and  Bazeit  and  Co.     Cdvins  and 
Co.  did  all  the  business  of  the  ship  at  CaleuUa^  and 
Oliver^  the  master,  signed  bills  of  lading  for  the  goods  in 
in  the  following  form :  *^  Shipped  by,  &c.,  to  be  de- 
livered,   &c.    they  paying  freight  for  the  said  goods 
agreeable  to  freight  bill,    with    primage  and  average 
accustomed."    The  state  of  trade  was  un&vourable  at 
Calcutta  when  the  Eliza  arrived  there,  and  Cohins  and 
Co.,  being  unable  to  procure  a  full  freight  for  her,  ex- 
cept on  very  low  terms,  thought  it  more  advantageous 
for  Goock  and  Sivrae  to  purchase  goods  on  their  account 
to  fill  up  the  ship  than  to  accept  of  the  freights  on  the 
low  terms  offered,  and  accordingly  they  bought  for  and 
on  account  of  Gooch  and  Sivrae  140  bales  and  100  half* 
bales  of  cotton,  which  they  marked  with  the  letters 
6.  &  8*9  and  shipped  on  board  the  Elizay  consigned  by 
the  bills  of  lading,  by  Cdvins  and  Co.  as  shippers,  to 
Bazett  and  Co.  On  the  10th  Miy,  ISI79  Cdvins  ond  Co. 
wiote  to  Bazett  and  Co.  as  follows :  <^  It  is  with  no  little 
disappointment  that  we  add,  that  this  small  sum  com- 
prises  the  whole  of  the  ship's  freight,  excepting  for  the 
cotton  shipped  on   Gooch  and  Sivrat^s  own  account, 
which  is  of  course  not  drawn  for."    At  the  time  the 
EUza  sailed  from  Calcutta  on  her  homeward  voyage,  a 
great  deal  remained  to  be  done  by  Cdvins  and  Co.  in  re^ 
gard  to  the  sale  of  the  outward  cargo,  consigned  to  them, 
and  the  making  up  of  the  accounts  thereo£    In  their 
letter  of  the  1 0th  JkCzy,  1817»  they  had  informed  Bazett 
and  Co.  in  general  terms,  that  they  would  iiave  to  ac- 
count 
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1821.        count  with  Gooch  and  Sivrac  for  the  {upppfict^  tberein 
*"""       mentioned,   but  that  complete  accounts  «ould  |ii0t  be 

Faith 

agtuHsi        gent  at  that  time,  for  the  whole  of  the  oabravd  migo 
UA  ConiMuiy.   was  Dot  then  sold,  nor  the  whole  of  the  pP0QfNKl%5i£.<Jiie 
part  then  sold  received.     The  ship  arrive^inXopbliiin 
December^   1817,  under  the  command  oS  f^ver^  jM^i 
during  the  whole  of  the  voyage,  was  navigali§drji|]^a 
crew  who  were  hired,   paid,   and  maintaiiied  hy«||ie 
plaintiff.     Goodi  and  Sivrac  were  then  jfi  mnAvfrnkW' 
cumstances,   and  afterwards  became .  liflnk.nipt»  j^^jQie 
freight  then  due  to  the  plaintifi^  accordii]^*ta4he|§b|(I- 
ter-party,  amounted  to  6668/.  ?&,  and  tbie  pprty.^jbai^ 
to  310/.  7^.,  for  the  amount  of  which  the  acti^^iips 
brought.     No  part  of  that  sum  had  been  paid<tAJl|||e 
plaintiff.   By  the  acts  establishing  the  East  fiidia  Bodp^ 
the  owners  of  ships,  by  giving  notice  of /their  clgypipdi 
retain  their  lien  for  freight  upon  goods  landed,  ^bs^ 
and  upon  the  proceeds  thereof  when,  sold  by  tlie.£^ 
India  Company.     The  plaintiff  having  demanded  pay- 
ment of  the  sum  of  6978/.  lis.j  according  to.thejdiar- 
ter-party,  immediately  gave  notice  to  the  .di&nent  q^p- 
signees  on  whom  tiie  instruments  were  di*awn,  not  to 
accept  or  pay  the  same,  but  to  pay  to  hixn  the.fi:^ight  of 
the  goods  consigned  to  them.     He  afterward^  ^.xwdl 

as  Bazeit  and  Co.,  gave  regular  notice  to.thc^^a;^;  /;i^ 

■■■■■"■        « 

Company  not  to  deliver  up  the  goods  till  frcigh/^.was 
paid.  The  whole  of  the  homeward  cargo  vv'as  sold  Ja 
the  usual  manner  at  the  sales  of  the.£a^  Indiqi^^off^ 
pany,  and  they,  received  the  proceeds  therjeoL.,  15(ili^ 
the  consent  of  Bazett  and  Co.  and  the  plaii^tiff^^^  pco^ 
ceeds  of  the  goods,  belonging  to  tjiie  diiGEeren^sbipjigri 
were  paid  to  the  different  consignees  thereof,  deducting 
the  freight,  amounting  to  A562U  6s.  Td^  which  the  East 

-'   'India 
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ikHa  CcNttpany  retained  for  the  use  of  the  persons  en-*       182L 

titled  to  receive  the  same.    They  likewise  retamed  the 

mua  of  9416^,  being  the  whole  of  the  proceeds  of  the   ^^'^- 

Thd  Cast  Iif* 

eottoflt  flMurked  G  &  S.^  for  the  use  of  the  plaintiff  if  it   buGompotiy. 

shoold  be  finmd  that  he^  as  owner  of  the  ship,  had  a 

Ben  to  that  amount  on  those  goods;  and  if  it  should 

be  hnad  that  he  had  no  such  lien,  then  for  the  use  of 

JBmeit  and  Co.    Of  the  sum  of  42 1 8/.  25. 1  d.^  originally 

adfMiced  by  Bassett  and  Co.,  there  remained  still  due  to 

tkan  a  ooosiderable  sum.    There  was  likewise  due  to 

Aon,  on  other  dealings  with  Gooch  and  Shrac  jointly; 

attd  from  each  of  them  separately,  a  considerable  sum  of 

money.     In  Mkhadmas  term,  1818,  the  plaintiff  com- 

♦  

iMiioed  this  action,  whereupon  the  East  India  Company 
ffled  a  bill  of  interpleader  in  the  Exchequer,  making  the 
plaifttiffand  JB^tz^^  and  Co.  defendants  in  such  suit  On 
a  BOticm  in  that  court,  it  was  ordered  that  the  action 
should  be  defended  by  BasM  and  Co. 

CitmpMt  was  to  have  argued  on  behalf  of  the  plain-' 
tii^  but  the  Court  now  called  upon 

Parke  for  the  defendant.  There  arc  three  questions 
in  fUi  case ;  Ist,  Whether  the  plaintiff  is  entitled  to 
any  lioi  on  the  goods  shiiq)ed  by  the  different  sub- 
firdgbters ;  2dly,  If  he  is  so  entitled,  then  to  what  ex- 
tent he  has  a  lien  on  the  goods  shipped  by  Cohitis 
and  Co.,  consigned  to  Bazett  and  Ca ;  and,  3dly, 
Whedier  he  has  any  lien  at  all  for  the  port-charges. 
As  to  llie  first  of  these  questions,  it  is  to  be  observed, 
that,  in  Hutton  v.  Braggia)^  it  was  held  that  the  owner 

(a)  •  M^nh,  S80. 
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1821*       of  a  ship  under  such  circumstances  as  the  present,  has 
]^r^       no  Hen  on  the  goods  of  the  subfreighters.     It  must  be 

The^^ETIf  Ik    •^^^^j  howevei^  that  Saville  v.  Campion  (a)  is  at 
DU  Comptnj.  variance  with  the  authority  of  HuUon  v.  Braggy  and 
that  Christie  v.  Lewis  {b)  has  since  over-ruled  it.    Bat 
still,  according  to  all  the  cases,  the  owner  has  a  lien 
only  on  the  goods  of  the  charterer,  for  the  fire^ht  due 
by  the  charter-party,  and  on  the  goods  of  the  other 
persons  put  on  board  the  lien  is  confined  to  the  firdght 
due  upon  delivery,  according  to  the  terms  specified  in 
the  bill  of  lading.     In  Paul  v.  Birch  (c),  Lord  Hard' 
wicie  says,  <^  The  bankrupts  (who  were  in  that  case  the 
charterers  of  the  ship)  made  an  agreement  with  the 
owner  on  their  own  account,  and  not  on  the  part  of 
the  merchants,  and  therefore  the  merchants  are  not 
liable.     Otherwise  they  would  be  in  the  hardest  case 
imaginable,  for  they  would  be  liable  to   any  private 
agreement  between  the  occupiers  of  the  ship,  and  the 
original  owners."     And  he  adds,  that  the  person  letting 
out  the  ship   must  take  care  that  the  charterer  is  a 
substantial  person,    otherwise    he    will   sufier  by  his 
neglect.     The  result  of  that  case  was,  that  the  mer- 
chants were  held  liable  to  pay  to  the  owner  the  freight, 
which,  by  their  agreement,  was  to  have  been  paid  bjr 
them  to  the  charterer  on  delivery  of  the  goods.    And 
the  lien  of  the  owner  was  allowed  to  that  extent    In 
Mitchell  V.  Scaife  (df),  and  in  Christie  v.  Lewis^  the  same 
rule  prevailed,  and  the  rule  is  consistent  with  justioe^ 
for  otherwise  the  law  would  allow  the  charterer  ta 
pledge  the  goods  of  the  sub-freighter  for  his  own  ddit* 
Now,  if  this  principle  be  applied  to  the  present  eaa^ 

(«)  2  B.  i  A,  505.  (5)  fB.^B.  410. 

(c)  2  jitk.  621.  {d)  4  Qm^  298.  ,  v 

it 
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it  will  appear  that  here  nothing  is  payable  to  the       18S1. 
charterer  on  delivery,  and  consequently  he  could  have        p][^ 
no  lien  on  the  goods.      The  owner,  therefore,  who    ,p,CJ^**j  . 
stands  in  his  situation,  has  no  lien  on  the  goods  of  the   au  Cmpaojr* 
sub-freighter.     The  real  question  is,  whether  there  is 
any  thing  by  which  the  chai*terer  of  this  ship  is  abso- 
lutely restrained  from  making  any  contracts  he  may 
chuse  with  the  sub-freighters.     And  if  there  is  nothing 
tp  prevent  him  from  stipulating  for  any  freight,  and  on 
any  terms  that  he  may  please^  the  owner  must  take  the 
consequences  following  from  such  stipulation.    There 
is  nothing  in  this  charter-party  specifying  in  what  form 
the  bills  of  lading  shall  be  taken.     Suppose  the  char* 
terer  had  received  at  Calcutta  ^the  freight  in  advance 
for  the  goods.     Could  it  be  contended,  that  then  the  sub- 
freighters  would  be  bound  to  pay  it  over  again  to  the 
owner  of  the  ship  ?  If  so,  why  may  they  not  make  any 
contract  with  the  charterer^  which  they  may  chuse  to 
do,  provided  it  be  not  fraudulent  with  respect  to  the 
owner  of  the  ship.      There  is  nothing  fraudulent  in 
what  has  been  done  here,  for  if  these  bargains  had  Hot 
been  made^  the  ship  would  not  have  had  these  goods  on 
board ;  and  then  the  owner  would  not  have  had  any 
freight  to  receive.     Besides  it  cannot  be  put  on  the 
ground  of  fraud;  for  the  Gmrt  never  infer  fraud  unless 
it  be  found  by  the  jury,  which  is  not  the  case  here. 
But  supposing  that  the  sub-freighters  are  liable,  then 
the  second  question  is,  as  to  the  extent  of  the  plaintiff's 
lien  on  the  goods  put  on  board  by  Cdhms  and  Co.  at 
Calcutta.    It  is  contended  that  these  are  the  property 
ci  Qooch  and  Sivrac^  and  as  such,  liable  to  the  freight 
per  charter-party.     But  this  is  not  so.     The  goods  are 
deliverable  to  the  agents  of  Colvms  afid  Co.    N6  pro- 

Xx  2  P^rty^ 
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182K       pMyf  therefor^  passed  to  Ooock  and  Sivrac  by  their 
being  pat  on  board  the  ship.  The  property  in  such  cases 

<^»uf  vests  immediately  in  the  consignee  of  the  bill  of  ladingi 
ttuConpttnj.  and  HaiUe  v.  Smiik  (a)  is  a  direct  authority  in  pointy 
There  the  proper^  was  held  to  be  in  the  consignee^ 
although  the  profit  or  loss  was  to  fidl  upon  the  con- 
signorsi  as  it  is  in  this  case  to  fidl  on  Goock  and  SivraCf 
Evans  v.  Marlett{b)  is  to  the  same  effect  The  Iq^ 
owners,  therefore^  of  these  goods  were  Bazett  and  CoV 
to  whom  they  were  consigned,  and  in  that  case  the  lien 
of  the  plaintiff  will  be  confined,  at  all  events,  to  the 
freight  due  on  the  bill  of  lading.  As  to  the  third 
point;  at  all  events,  the  owner  has  no  lien  for  the  sum 
paid  for  port-charges.  His  remedy  is  by  acdon  against 
the  charterer,  for  a  breach  of  covenant  in  not  paying 
his  prqsortion  of  them ;  but  there  is  no  authority  for 
sayings  that  if  the  owner  pays  them,  he  has  a  lien  for 
the  amount  There  is  no  lien  for  dead  freight,  or  for 
demurrage^  which  are  analogous  cases. 

Campbell  in  reply,  as  to  the  third  point  Ko  time  is 
stipulated  by  the  charter-party  when  these  charges  are 
to  be  paid.  The  amount  can  only  be  ascertained  at  the 
end  of  the  voyage^  and  they  are  in  &ct  usually  eon- 
tidered  as  part  of  the  freight  If  so^  there  is  the  same 
lien  for  them  as  for  the  fireight 

Abbott  C.  J.  It  is  very  satisfactory  to  my  mind  td 
find,  that  the  law  enables  us  to  decide  this  case  in  fovour 
of  the  plaintiff.  By  the  very  terms  of  this  charter-party, 
the  fireight  was  to  be  paid  on  the  delivery  of  the  goods. 

(a)  1  Bi4,4:  J^nL  56S.  W  I  Id.  Sti^m.  ms 

Thm 
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Then  the  question  iS|  whether  Gooch  can,  by  a  coUaaive  1821  • 
bargain  with  Cdhins  and  Co.,  and  other  third  persons,  — ^ 
peroirit  them  so  to  ship  goods  as  to  deprive  the  owner  of  t^gama 
his  lien.  It  is  not  necessary  to  decide  what  effect  the  dia  CompMiy* 
payment  of  the  freight,  if  itaade  before  the  goods  were 
laden  on  board  in  the  East  Indies^  would  have  had.  If 
such  an  event  had  happened,  which  however  is  not  very 
probable^  perhaps  the  owners*  lien  for  freight  might 
have  been  thereby  defeated.  But  in  this  case  the 
freight  has  not  so  been  paid,  and  the  only  question  is, 
whether  this  bargain  to  receive  the  freight  by  freight- 
bills  made  between  Gooch  and  Sivrac^  and  Cotoins 
BtA  Co.,  (the  latter  being  acquainted  with  the  terms  of 
tlie  original  charter-party)  can  be  allowed  to  have 
effect,  so  as  to  deprive  the  owner  of  his  lien.  If  it 
cbiild  succeed,  a  gross  fraud,  as  it  seems  to  me,  would 
l^  practised.  By  a  contrary  decision,  we  shall  injure 
nb'  onc^  for  as  to  the  sub-freighters,  who  are  wholly  un- 
connected with  the  charterer,  it  is  quite  immaterial  to 
whom  they  pay  the  freight  due  for  the  conveyance  of 
thelif  gobds,  and  as  to  the  goods  shipped  by  CoMfis 
and  Coi^  they  must  either  stand  in  the  same  situation 
aJB' those'  of  the  other  freighters,  or,  if  considered  as  the 
goods  of  (SKoofA  and  Swraci  must  be  liable  to  pay  the 
fi'd^t  iis  per  chakter^^party.  The  case  of  Hutton  v. 
Bragg  is  very  distinguishable  from  this.  In  that  case^ 
there  was  no  connexion  between  the  hire  of  the  ship 
and-  *^€  delivery  of  the  cargo.  But  here,  by  the  terras 
oP^'tW  cbmrtier^party,  there  is.  For  the  iresidue  of  the 
fheSgfat  i^^iKipuhited  to  be  paid  upon  the  delivery  of  the 
hocnl^iitiM'  ckrgo.  ''  I  thitilc,  therefbre,-  that  the  owner  of 
the  ship  was  entitled  to  a  lien  upon  the  goods  put  on 
board  by  the  diQerait  shippers  abroad,  to  the  extient  of 
^■^^'^  Xxi  the 
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18SL        the  freight  dae  upon  each  of  those  ocmsigmnenU.     Tte 

—        goods  purchased  by  Covins  and  Co.,  for  Gooeh  and 

agam$t       SiwoCf  are  in  a  different  situation*     I  am  of  (minioQ« 

Tbe  £▲§!  Iir« 

MA  Gonpaay.  that  as,  between  these  parties,  those  afe  to  be  considered 
as  the  goods  of  Choch  and  Sivrac^  and  in  that  case  thejr 
are  liable  to  the  lien  of  the  owner  of  the  ship  to  the 
full  extent  of  the  freight  due  on  the  charter-par^.  If 
this  had  been  a  question  between  Goock  and  Cohms 
and  Co.,  the  case  might  have  been  different.  Upon 
the  third  point,  I  am  of  opinion,  that  the  owner  of  the 
ship  is  not  entitled  to  any  lien  for  the  port-charge%  and 
that,  Aerefore^  the  verdict  must  be  reduced  to  diat 
extent. 

Batley  J.  There  is  no  authority  for  saying  that  ttie 
owner  of  a  ship  has  a  lien  for  port-charges,  and  wbare 
there  is  no  usage  on  the  subject,  we  ought  not  to  deter- 
mine in  favour  of  a  lien,  unless  it  be  clear,  from  the  terms 
of  the  charter-party,  that  it  exists.  Now  the  stipulation 
as  to  the  payment  of  the  port-charges,  is  in  a  different 
part  of  the  charter-party,  from  the  clause  relative  to  the 
payment  of  freight.  If  the  parties  had  intended  that 
there  should  have  been  a  lien  for  these  charges,  the 
charter-party  would  have  contained  an  express  stipula* 
tion,  that  the  remainder  of  the  freight  and  two-thirds 
of  the  port-charges  should  be  paid  on  ddlvery  of  the 
homeward  cargo.  That  not  being  so  stated,  I  am  of 
opinion,  that  the  plaintiff  is  not  entitled  to  any  lien  on 
this  head.  Upon  the  general  question,  I  have  no  doubt 
that  the  owner  has  a  lien  on  those  parts  of  the  caigo 
belonging  to  Colvins  and  Co.,  and  to  third  persons :  by 
the  very  terms  of  the  charter-party,  that  lien  is  given* 
Its  extent,  howeveri  as  to  the  goods  belonging  to  thiid 
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persons,  is,  by  the  case  of  Paid  v.  Birch,  regulated  and       18!21» 
confined  to  the  amount  of  the  freight  which  the  goods, 
when  taken  on  board,  were  liable  to  pay.     But  it  is        wMt 
contended  here,  that  the  fact  of  taking  bills  for  the  freight,    du  CompiiDy. 
payable  after  the  delivery  of  the  goods,  deprives  the 
owner  of  the  ship  of  his  lien.      I  think,*  however,  that  it 
is  not  so,  and  that  if  it  were  so,  the  greatest  injustice 
would  follow.     Here  Gooch  hires  the  ship  on  freight, 
he  stipulates  that  the  freight  shall  be  paid  on  delivery  of 
the  homeward  cargo,   he  applies    to  have  Svorac  ap- 
pointed master,  and  the  latter  receives  express  instruc- 
tions to  make  out  the  bill  of  lading  for  the  homeward 
cargo,    stipulating  that  freight  shall  be  paid,  as  per 
charter-party.     If  he,  therefore,  had  continued  captain 
and  done  his  duty,  he  never  would  have  taken  goods  on 
board  on  which  the  owner  would  have  no  lien.     But  it 
appears,  that,  in  India,  Sivrac  was  removed,  and  a  new 
captain   appointed,  and  goods    are   taken    on  boards 
for  which  a  bill  of  lading,  di£Perently  worded,  is  made 
out     Now,  at  the  time  when  all  this  was  don^  Cohdns 
and  Co.  were  fully  acquainted  with  the  terms  of  the 
charter-party,  and  knew  that  this  was  contrary  to  the 
duty  which  Sivrac  owed  to-  the  plaintiff;  and  BazeH  and 
Co.  were  also  acquainted  with  this  fact.     Here  the  bills 
given  for  the  frdght  have  not  been  paid  to  BazeU  and 
Co.  by  the  owners  of  the  goods..  The  case  stands,  there- 
fore, in  the  same  situation,  as  if  those  bills  had  not  been 
given  at  all.     And  thai  no  doubt  can  be  entertained  on 
the  authorities,  that  the  owner  of  the  ship  is  entitled  to 
receive  the  freight     As  to  the  last  point,  I  think  that 
the  plaintiff  is  entitled  to  a  lien  on  the  cotton  shipped 
by  Ccivins  and   Co.,  to  the  extent  of  the  freight  due 
b^  the  charter-party.    For  he  is  entitled  to  a  lien  to 

X  X  4  ^bat 
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1A^«       that  exteatOQ  the^goods  of  Gooch  and  Sivraiu     71^89 
]^^       gopdsi  it  Appeals^  were  bou^t  by.  QUvm  and.  Xio.  <m 
•n^lj^f  Vy.   aoc^imt  of  Goori  andjSrtrtfc.  It  is  true  the  bill  ef  lading 
?^i^[flinm(r*  daseipbes  Cbfetnf  and  Co*  as  the  shipper*,  wAiatifft^ 
Ui0  goods  jdeliverable  to  Bazett  and  Co.,  sul^ect^  aa,  Uio 
godda  of  GnoocA  and  5iivY{i:i  to  certain  paymentfit  befim 
theif  J  pould  be  delivered  over  to  thenu   But  it  if^peara 
tama^  that  they  are  to  be  considered  by  the  owner  of  iUie 
ship  9s  the  goods  of  Gooch  and  Shr^c^  luid  liaUe  to 
tfa0  firepght .  If  the  freight  exceeds  their  valu(^  iherfi 
will  be  nothing  for  Bazett  and  Co.  to  receive;  if  tuo^ 
they  will  have  the  preferable  claim   to   the  surplus. 
I  think,  after  thedjdiveiy  of  these  goods  on  board  die 
ship,  that  they  were  no  Icmger  in  the  possession  oiXJoboini 
and  Co.,  but  of  Gooch  and  Sivrac^  and  that  the  plaintiff 
Irndtk  rightao  tooonsider  them.    On  the  whoI%  I  think 
thiBre  must  be  judgment  for  the  plainti£^  for  the  whole 
plaim,  with  the  exception  of  the  sum  due  for  port-cbacges* 

HoLBOYD  J«  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  recover  his  whole  demand,  with  the  eisceptioa 
of  the  sum  claimed  for  port-charges.  These,  chaiges 
would,  if  not  specially  provided  for  by  the  charter- 
pfrty^  $m  on  the  owner  of  the  ship..  Tfa^  do 
they,  by  this  charter-^party,  become  freight  or  ia  the 
nature  of  freight  ?  I  think  not ;  and  that  the  plaintiff 
is  not  entitled  to  a  lien  for  them.  As  to  the  rest  of 
the  case,  I  think  he  ought  to  recover.  I  agree  in  the 
observations  already  made,  as  to  the  question  relative  to 
the  lien  on  the  goods  shipped  by  third  persons,  and 
shall  advert  only  to  the  goods  purchased  by  Colvins  and 
Co.  on  account  of  Gooch  and  Sivrac.  It  is  contended, 
that  these  must  be  considered  as  the  property  of  Col^ 
Joins  and  Co.    I  think  not ;  aod  that  they  must  be  oon- 

aideied 
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Aidered  as  the  property  of  GockA  and  SivraCf  and  as        1821. 
not  continuing  in  the  possession  of  Cdvim  and  Co. ;        „ 
from  their  delivery  on  board  the  ship.    Colvins  and  Co.    ^€^^ 
might  have  a  lien  on  them^   bat  that  would  not  deprive    nu  Compnjr* 
the  owner  of  the  ship  of  his,  which^  I  think,  must  be 
considered  as  a  prior  lien  on  the  goods.    If  it  couldf 
then  the  penon  who  had  a  bare  lien  on  the  goods    • 
would  be  in  a  better  situation  than  the  owner  of  the 
goods  himself.     I  thinks  therefore,  that  cm  these  goods 
the  plaintiff  is  entitled  to  a  lien  to  the  full  extent  of  the 
freight  as  per  charter-port^. 

Best  J.  I  am  entirely  of  the  same  opinion.  The 
only  question  worthy  of  consideration  is  that  relative  to 
the  goods  shipped  by  Cobdm  and  Co.  I  think,  as  be- 
tween these  parties,  they  must  be  taken  to  be  the  goods 
of  Gooch  and  Sivrac^  and  liable  to  be  detained  for  the 
paymait  of  the  general  freight.  Hie  only  interest  in 
them  which  Colxms  and  Co.  can  have,  is  a  lien  for  the 
debt  due  from  Gooch  and  Sivrac  to  them.  But  if  this 
could  deprive  the  owner  of  the  ship  of  his  lien,  then 
the  creditors  of  Gooch  and  SivraCf  would  be  placed  in 
a  better  situation  than  Gooch  and  Sivrac  themselves.  I 
think  this  cannot  be ;  and  that  they  are  only  entitled 
to  receive  the  surplus,  after  deducting  the  general 
freight  due  by  the  charter-party.  The  cases  cited  in 
argument  only  apply  to  disputes  between  the  consignor 
and  consignee  as  to  the  goods;  but  they  do  not  afiect 
the  rights  of  the  ship  owner,  which  are,  in  this  case, 
paramount  to  both.  On  the  other  points,  I  agree  with 
the  rest  of  the  Court. 

Judgment  for  the  Plaintiff. 
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A  pletof  fb-  T^ECLARATION  in  assumpsit  for  money  had  and 
rora^  ttatedtbe  received|  money  lent,  &c.    Plea,  general  issue  as  to 

^^^^Sis^  all  but  1058/«,  and  as  to  that  sum,  that  the  city  oiLoitdon^ 
S^i^Court^*^'  ^"^^  ^*'^®  immemorial,  hath  been  an  ancient  city,  and 
lege  that  any     ^^^  there  hath  been  a  custom,  used  and  approved  of 

*  other  person  or  '  *  * 

persons  owes     within  the  city,  that  if  any  person  affirm  a  plaint  in 

or  owe  to  the 

then  deTendants  debt  against  another  in  the  Mayor' &  Court,  upon  such 

any  money  that  .     i      i    t 

may  be  attach-  plaint,  it  hath  been  commanded  to  a  Serjeant  at  mace 
plaintiff  below  of  the  court  to  summou  the  defendant  in  such  plaint, 
an?imother  ^  ^^  appear  in  court  to  ans¥rer  the  plaintiff;  and  if  such 
i^drfo^t^  Serjeant  at  mace  return  that  the  defendant  had  nothing 
below  a  certain  within  the  citv,  whereby  he  can  be  summoned,  nor  is  to 

sum  01  money^  0 '  ¥  *      , 

held  that  sudi    be  found  withiu  the  city :  and  such  defendant  doth  not  ap- 

plea  IS  bad ;  m-  *'  ^      r 

asmuch  as  the    pear ;  but  makes  default,  and  it  be  alleged  by  the  plaintiff 

person  owing      .       ,        1   . 

the  money  to     m  the  plamt,  that  any  other  person  or  persons  owes  or 

the  defendant  ,      1   /•      1 

must,  wiUiin  owe  to  any  such  defendant  any  sum  amounting  to  th^ 

piMded,  te?  debt  in  the  plaint  specified,  or  any  part  thereof,  then,  on 

•onfi^  Ae  ^^®  petition  of  the  plaintiff,  it  is  commanded  by  the 

P^^SJJJ^  wh  ^^^  ^^  *  Serjeant  at  mace  to  attach  such  defendant  by 

tiier  a  custom  guch  sum  of  money  beinff  in  the  hands  of  such  other  person 

for  a  party  to  ¥  o  r 

attach  money    or  persons.  The  plea  then,  after  setting  out  this  custom  at 

inthehandsof  ,     ^  ,  '^  ® 

himself  and  length  in  the  common  form,  stated,  that  the  defendant 
be  supported.  HuUettf  before  the  commencement^of  this  suit,  affirmed  a 
plaint  against  Nonell,  the  present  plaintiff,  for  5000i^,  and 
upon  NoneU's  being  summoned  and  not  appearing,  it  was 
alleged  by  the  said  John  Hullett,  that  he  and  Charles  Widr 
der  owed  to  NoneU  2500/.,  the  proper  monies  ofNonell; 
and  that  the^  then  had  the  same  in  their  hands,  and 

there* 


HuLunrr. 
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therefore  the  said  John  HuUett  prayed  proceu  to  attach  1881. 
NoneU  by  that  sum  so  being  in  the  hands  of  HuUett  and  —— 
Widder.  The  plea  then  stated  the  issuing  of  process  to  ^mgamtt 
attach  that  sum,  the  appearance  of  the  plaintiiB^  the 
officer's  return,  NandTs  non-appearance  at  four  courts, 
as  well  as  the  issuing  of  proceto  to  warn  John  HvUett 
and  Charles  Widdevj  the  garnishees,  to  appear  to  shew 
cause  why  HuUett  ought  not  to  have  execution  of  the 
money  attached  in  their  hands,  their  appearance  and 
pleading  that  they  had  no  money  in  their  hands  belong* 
ing  to  NaneUf  upon  which  issue  was  joined^  and  the 
fiuding  of  the  jury,  that  they  HuUett  and  Widder  had^ 
at  the  time  of  issuing  the  attachment,  1058/.,  belong* 
ing  to  bfoneUf  and  judgment  was  given,  that  HuUeU 
should  have  execution  for  that  sum.  The  plea  fiirth^ 
stated  the  judgment  and  execution  to  be  still  in  full 
force.  To  this  plea  there  was  a  general  demurrer  and 
joinder. 

Chittj/i  in  support  of  the  demurrer.  The  plea  can^ 
not  be  supported;  a  party  cannot  attach  money  in  his 
own  hands ;  for  he  cannot  be  both  plaintiff  and  defend- 
ant. In  H^  V.  Holman  (a),  the  same  objection  was 
made^  but  the  judgment  proceeded  on  another  point. 

BoUand^  contra.  This  is  distinguishable  from  the 
case  cited,  for  there  a  man  had  attached  money  in  his 
own  hands ;  here  the  money  is  in  the  hands  of  a 
different  person,  vi^t.  of  himself  and  his  partner,  and 
even  fis  partners,  they  may  be  considered  as  different 
parties,  having  distinct  interests  and  property.    The 

.  (a)  1  Broimi^  ^  GMukwr*  60* 

prac* 
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188l<  practice  has  nniyenally  preraikd  of  BttbMng'ixiAni^ 
uiukr  similar  circumstances.  The  *  cite  '  dt  WSff^y. 
Bucker{a)  only  decided,  that  money  obtdnedHii^ '14' 
foreign  attachment  is  not  a  compulsory  paymcAM^  sb'lti^ 
to  eflfect  a  dischai^  of  the  garnishee's  ddbt;  tttfliiti  csBeJSi^ 
cn^n  be  executed.     Here  it  was  ^ecuted.  ^    '-^"'  ''"* 

AuBbtT  C.  J.  The  question  in  this  cMe  i%'WhelIi/dr' 
the  defendants  hsive  brought  themsdves  within 'Vbi\iAh 
tom  as  pleaded  by  them,  that  is,  as  staled  to  be,  that  if 
aiiy  piarson  affirm  a]  plaint  in  debt  against  atiotttf  ,'  Had 
it  be  retomed,  that  the  defendant  in  sudi  pldtt  tttt  VS^ 
thing  witUii  the  dty,  and  it  be  Aen  ailq;ed  bf  tt? 
plaintiff  in  the  plaint  that  am/  other  person  or  jiihKMi 
om^  or  ome  to  audi  defendant  any  money,  then  tfaitftfift 
money  may  be  attached.  Here  John  HuUm  waft  tU 
plaintiff  in  the  mayor^s  court ;  and  upcm  its  beh^  re^ 
turned,  that  3?biiW7  had  nothing  within  the  city  or  fiber* 
ties  whereby  he  could  be  summoned,  nor  was  to  ht  Hitiii 
tofOTkAi  HtMett  then  allied,  that  he  and  hh  partner 'h»f 
in  thieir  hands  a  sum  of  money  belcmging  to  VKii^ii  tod' 
dwi  he  ptttys  Aat'that  sum  may  be  attadied.^ 
HuUelt  waik  his  partner  do  not  come  Hvilfiin  thi^ 
s<»i^tibn  of  ^^Dther  person  br  persons,**  'as  stMid  %' 
fjhii  plea.  If  it  be  the  custom  of  London^tbAt  k  iSldi, 
hatii^  ft  separate  ^cbt  due  to  him  fimi  tuiiitibi^,^!^' 
iCtadi  nftdti^  m  the  hands  <^f  himself  and  his  partn^,"^^ 
longing  to  that  other,  thatcusttrin  shbiild  bevd^HSlMleffV 
apd  t^^;the  ofber  party  may  deny  the  custom  so  put  upon 
the  record,  and  its  validity  may  be  solemnly  argued, 
ipie  dustom  pl^^in  this  case  is,  that  J^e  plin^  j^^ 

i-''    V\  \   '.<'    .. .  ■;    ■     •  .  A       .'.r'--      -  ■•  .-.  -     ' J ».. ^^l.'  .ir»i i^T  if 

'   •n.K- J..7  ,.■ ...  ...    ..;  •    {a)  l»nd,^Bkt§,4%U  ■■'•■■••^'-'  •  i>cttn«*'  .S?C 

».•?  -./'..wi  ..ci. iLi  :.'.  -/.>  ^..  .-..;«.-  •■      *'ii  .-"^iiKiixft  " 

T  V  ^  xhe 

» 
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the  mayor's  court  may  attach  money  ia  the  hands  of  18S1« 
^<  other  person  or  persons,''  but  not  that  he  may  attach 
money  either  in  his  own  hands,  or  money  that  Is  in  the 
joint  possession  of  himself  and  his  partner.  My  pre- 
s^t  jqdgment,  therefore^  will  not  in  any  respect  inter- 
fere with  the  customs  of  the  city  of  LondotL  All  that 
I  say  is,  that  the  facts  disclosed  in  this  plea  do  not 
bi:i]ig  the  defendants  within  the  custom  as  pleaded. 
There  must  be  judgment  for  the  plaintiff. 

:,  Baylxv  J.   I  am  of  the  same  q[»inion  $  Hutteti  in  thk 

case  was  both  [daintiff  and  defendant  in  the  suit  in  the 

mayor's  court    How  could  he  have  execution  against 

himself?    In  Jfeiter  v.  Bucketf  it  w4s  held,  that  money 

dbitainied  of  a  garnishee  under  a  fiiMreign  attachment 
^ould  x)iot  operate  as  a  discharge  of  a  debt  due  from 

the  garnishee  to  the  defendant  in  the  mayor's  courts  un* 
les^  A  party  were  forced  to  pay  it  against  his  will.  Now 
hojff  ■  can  these  defendants  be  said  to  have  been  compelled 
tq>  to  pay  the  money,  when  one  of  them  institutes  the  suit 
in  the  mayor's  court  ?  I  have  great  difficulQr  in  saying 
that  «nch  a  custom,  if  properly  pleaded,  could  be  sup- 
ported.. I  9gC9ef  however,  diat  the  &cts  disclosed  in 
the  pisa,  do  not  support  the  custom  as  pleaded ;  for,  in 
order  to  bring  the  case  within  it,  it  must  be  shewn  that 
the  plaintiff  in  the  mayor's  court  and  the  garnishee  are 
diflferent  persons.  That  not  being  so,  I  think,  there 
mnst  be  judgment  for  the  plaintiff. 

Judgment  for  plaintiff,  (a) 

(s)  .Set  eui  IblkHdng  ititliorities,  SI  to  the  ni^^ 
widiraqpect  to  the  person  haTiogtiie  money  in  hie  hands:  •^Banktr.  Self, 
5  TnaU.  SS4.,in  notes,  **  eny  o&er  person.*'  Morrii  t.  Ludlatih  8  J7.  BL 
868,  «  enjolher  penon.*'  Fidm'e  EtUne$,  19.,  "  Aliqne  alie  penooa." 
lMt$jdndg.5Si»,**ucmwti9."  So  ia  iJbn  Year  Book,  92  JEdw*  4^ 

M.T. 


C50 


CASES  IN  TRINITY  TERM 


1821. 

KOMBLL 

ogntfui 
HuLLtTT* 


JbT.  T.pL  II.,  ^aacun  home."  See  GodboU,  400,,** (mtifkbin^bedij.** 
and  also  Coke*s  Entries,  ISO.  In  Dyer^  83.  a  Robertkon  ▼.  >^0fty  £mg 
at  Armi,  the  noarder  oiLonion  certifies,  qac^  ii  home  sue  im  aitt  dctmiiiit 
le  Maior,  |cc.  et  un  tierce  penon  ett  iniet  h  le  drfendant,  in  tant  come  le 
suite  del  plaintiff  est,  et  per  le  custom  de  la  lej  d'attachment,  le  tierce  per« 
■on  est  coodempneet  jugcment  done  eitnn  lux*  qnt  nieBft  ofaaiaiift  le  jogo* 
ment,  si  nul  execution  soit  su^  enters  le  tierce  person,  !•  plaintiff  p«t 
resotter  k  avv  jugtment  et  execution  enters  le  deftndanty  cstcnt  son 
principal  dctteur,  et  il  auxj  poit  warn  le  tterae  penon  p«r  ion  dtly  aim 
obstant  le  jugemenft  imexecute,"  kc 


Friday, 


BiNKiNOTON  against  Wallis. 


Declaration 
iUted  that 
plaintiff  had  co- 
habited with 
defendant  as 
his  mistress, 
and  that  it  was 
agreed  that  no 
further  immoral 
connexion 
should  take 
place  between 
them,  and  that 
defendant 
should  allow 
her  an  annuity 
as  long  as  she 
should  conti- 
nue of  good 
and  virtuous 
life  and  de- 
meanour ;  and 
thereupon,  in 
consideration 
of  the  premises, 
and  that  plain- 
tiff would  give 
up  the  annuity : 
defendant  pro- 
mised to  pay 
as  much  as  the 
annuity  was  re- 
sonably  worth. 
Held  bad,  up- 
on general  de- 
munrer* 


J^ECLARATION  stated,  that  before  the  makiiig  d 
the  promise  and  undertakingi  the  plaintiff  had  co- 
habited with  the  defendant  as  his  mistress ;  and  an  iou 
moral  connexion  and  intercourse  had  existed  betwaoi 
them  for  a  long  space  of  time,  to  wit,  for  the  space  of 
twelve  years ;  and  the  plaintifiFhad  thereby  been  greatly 
injured  in  her  character  and  reputation,  and  dq>riYed 
of  the  means  of  honestly  procuring  a  livelifaood ;  and 
that,  before  the  time  of  the  making  of  the  promise,  to  wit, 
on  the  Isi  o{  Januaryf  1316,  at  &c«  the  plaintiff  wholly 
ceased  to  cohabit  with  the  said  defendant,  as  his  mis- 
tress, and  to  have  any  immoral  intercourse  with  her, 
and  thereupon  it  was  determined  and  agreed  between 
them,  that  no  immoral  intercourse  or  connexion  shookl 
ever  again  take  place  between  them ;  and  that  the  de- 
fendant, as  a  compensation  for  the  injury  so  sustained 
by  the  plaintaiff,  should  pay  and  allow  to  the  plaintiff 
the  quarterly  sum  of  102.,  while  she  slieuld  be  and  eon- 
tinue  of  good  and  virtuous  life,  converdatton,  And  de- 
meanour ;  and  thereupon,  in  coosideratkm  of  the  pri- 
mes; 


IN  THE  SscoKD  Yeab  ov  GEORGE  rV.  651 

mises ;  and  that  the  plaintiff,  at  the  request  of  the  defend-       1 821« 
ant,  would  resign  and  give  up  the  said  quarterly  sum,     __ 

'  M.  ¥  Bx|IKIKQTOir 

he  undertook  to  pay  her  so  much  money  as  the  said  ^aintt 
quarterly  sum  was  reasonably  worth,  in  order  to  enable 
her  to  continue  to  live  in  a  virtuous  and  decorous  man- 
ner. The  declaration  then  averred,  that  the  plaintiff 
did  resign  and  give  up  the  said  quarterly  sum,  and  the 
same  from  thence  wholly  ceased  and  determined ;  and 
that  she  had  always,  from  the  time  of  the  cessation  of  the 
immoral  connexion,  lived  in  a  virtuous  and  decorous 
manner,  and  been  of  virtuous  life,  conversation,  and 
demeanour.  It  then  averred,  that  the  quarterly  sum 
was  reasonably  worth  400/. ;  and  then  alleged  as  a 
breach,  non-payment  by  the  defendant  The  other 
counts  omitted  any  mention  of  the  quarterly  allowance, 
and  in  other  respects  were  similar  to  this.  To  this  de- 
claration, there  was  a  general  demurrer. 

Parlce  in  support  of  the  demurrer.  There  is  no  suf* 
ficient  consideration  to  support  the  promise  laid  in  this 
declaration.  It  is  not  stated  that  the  plaintiff  was  se- 
duced. There  is  not  even  a  moral  obligation  to  provide 
ibr  a  woman  for  past  cohabitation.  As  to  the  giving  up 
of  the  annuity,  mentfoned  in  one  count,  that  depends 
upon  the  same  question,  for  the  only  consideration  for 
that  annuity  was  the  past  cohabitation. 

HdU^  contra.  There  was  a  moral  consideration  for 
the  promise  stated  in  this  declaration,  for  it  must  be 
taken  (as  the  contrary  does  not  appear,)  that  the  de- 
fendant seduced  the  plaintiff,  and  if  that  be  so,  he  was 
morally  bound  to  make  tome  provision  for  her.    In  The 
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ISil.       MmAkmmijfjbmmiiak  ▼.  Harris  {m\  Ae  Govt  hM 
^  a  bond  flmn  to  » ledoced  woDiaii,  good ;  aad  if  k 

3ii*ui       wiflcient  to  rapport  a  bond,  itimwtbefqBMiHyotoi 

WAUIti 

port  an  ezprest  pronuie.  So  abo  pait  uihabitliwi  iw 
deemad  sitflkieitt  eootideratum  for  a  bopd»  m  fikm  am 
ctCarem  v.  Siqffbrd^  diere  dted;  and  ia  the  tarn  of 
Turner  y.  Vat^iaH  {h).  And  aeoondlyt  thara  k  a  vala- 
able  consideration  in  tkis'cai^  inasnmeh  as  tbe  pkintiff 
gave  np  her  annatly. 

averred,  dut  the  defendant  was  tbesednoery  and  Ask 
is  no  aothority  to  shew  that  past  cohabitation  aloac^  or 
the  ceasing  to  cohabit  in  fbtore^  is  a  good  consideration 
finr  a  promise  of  this  natore.  The  cases  cited  are  db- 
tingMishahlefifom  this»  because  they  are  all  eases  of  dasdii 
and  it  is  a  very  different  qoesdony  vrfiether  a  consider* 
ation  be  snfHdently  good  to  sustain  a  proosissb  and 
whether  it  be  so  iUq;al  as  to  make  the  dead  which 
reqoired  no  consideration  void.  There  most  theiifcre 
be  jodgmcnt  for  the  ddendant* 

Jodgment  lor  deftndaatt 


Ptaups  agakut  Moroak,  Esq* 

TM  dds  case  a  testatum  fieri  facias  had  been  issned, 
retnmable  in  last  ISkay  term,  directed  to  the  late 
Amf€t  Carmarthen^  commanding  him  to  levy  the  son 
of  8S/L  17i.  A  rule  to  return  this  writ  was  obtained  in 
JEtfffer  temif  and  he  then  returned  that  he  had  seised 

goods 
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gooOs  df  tlie  ctefendaitt,  Tidue  unkiMmj^iK^li^  ^t. 

it^hh  liaiiidrfi[>r  warn  of  bttjrers.   -ibwrirofUM  mriittas 

</f^  ifinetifMirr'fiVe  trtdcs  xX  Easier^  dfateolwhlo  tlN»  pile 
smt  sh*!%coliniiaDdii^  hiffi  to  diiMii»  tto^ifte  fllMtf^ 
il  that  Mr  expot^to  mim  the  goods  triMi  by  him'' hi 
csMQtloiK  A l^km  A nile to r^urn  that^wrili  ftepresmi 
slk«iff  teMrned  dnn  he  hod  dittraJMd  to  dMlidiie^ 
forty  sbillings.  •:.  t:  ^,  «^v'  ,r  :  ;';t^ 

dM^  stadngtheM  facts,  aad^ko-dMit,'  in  oametfmasma 
of  tbk  dday,  ibilfaer  coala  faadbeen-ttourred^icaraifaMhf « 
he  oooteiidedf  the  late  shariff^  was  liaUe;  and  ha^ckad.' 
Bmkan  v^,JPIai$i0m.  {a).  The  Court'.  oTdeaadLiUfV  lof' 
takfi^lOM.  for;ihat  purpose.      ,   .    ,r     -^^-r  »44^  ri^' .-tj^r;. :> 


\ 


-      .  (a)  5J&iiir.  2r2f.    /^  ' 


.-^.,;:.i:.: -.-'.>  xfi^  '.-J*  .^.tjw.v*l.  3cJ 

^^  JiffreSOdi. 

/^OURTHOPE  moved  for  judgment  against' tbe  casual  Bractice. 

ejector.  It  appeared*  irom  the  affidavit,  that  the 
tenant  in  possession  resided  abroad,  and  carried  on  his 
business  b^  a^»t«^di^'^)«tHb«'l^MHie8.    The  J5^ 


n,  Uw.aJdo  «,P  jrt-  «.'!  *rmJ,T  j^j^,^  atfiSfdAiflJ? 
\$9\m  hnti  'jii  icii}  b)Qi)*;ji  ^i3«U  -j3  ixtt  ,iirtal -x«SnL 

'^1.  IV.  Y  y 
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J821. 


^^^^  Lewis  and  Others  against  Owen. 

chiMe^(talni  T^'S  was  a  rule  to  shew  cause  why  an  exoneretur 

bjdefenduit  in  should  not  be  entered  on  the  bml-ptece,  the  defend- 

/f«ian<^  and  ac- 
cepted and  paid  ant  having  obtained  his  certificate  under  a  commission 

by  plaindffii  in  - 

JEngiand,  b  a  of  bankruptcy  in  Ireland.   It  appeared  from  the  affidavits, 

in Engiandtund  ^hat  the  debt  for  which  the  action  was  brought,  arose 

Sn^^  du!*"  fr^°^  ^^®  plaintiffs,  while  residing  in  England^  accept- 

^ittte^  *  "^8  ^^^  Paying  hills  of  exchange  drawn  upon  them  by 

der  931  Irish  the  defendant,  while  residing  in  Jrdand^  for  his  accom- 

comminion  of 

^•nkropicy.  modation. 


I 

Campbell  shewed  cause,  and  insisted,  that  this  was  a 
debt  arising  in  England^  and  that  it  therefore  could  not 
be  barred  by  the  Irish  certificate.  For  this  purpose, 
Ireland  must  be  considered  a  foreign  country.  He  relied 
upon  Smith  v.  Buchanan  (a)  and  Quin  v.  Keefe.  {b) 

Marryat  and  Chitty,  contra,  contended,  that  as  the 
bills  were  drawn  in  Ireland^  the  debt  was  to  be  con- 
sidered as  having  arisen  there;  and  at  any  rate,  that 
since  the  union,  Jrdand  could  not  be  considered  a  fo- 
reign country.  Therefore,  what  discharged  the  defend- 
ant from  the  debt,  in  a  part  of  the  united  kingdom^ 
must  discharge  him  from  it  throughout  the  whole. 

But  the  Court  said  the  debt  must  be  considered  to 
have  arisen  where  the  money  was  paid ;  and  that  a  certi- 
ficate under  a  commission  of  bankruptcy  in  Ireland^  since 

(a)   1  Eastt  G.  (6)  2  H,  BU  553. 

the 
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the  union  with  that  country,   could  have  no  greater  1821. 

operation  than  a  certificate  under  a  Scottish  sequestra-  Lkwm 

tipn,  which  was  never  thought  to  discharge  a  debt  con-  ^o»»w* 
tracted  in  England. 

Rule  discharged. 


Butt,  Clerk,  against  Howard  and  Another.    ^I^^' 

DEBT  under  ^kS  Ed.  6.  c.  IS.  s.  I.  for  the  treble  Where  ade- 
daratioiimdebt 

value   of   tithes.      The    cause  was   tried    before  fbr  tithes  under 
Graham  B.  at  the  last  assizes  for  Suffolk^  when  a  ver-  c.  i9.  t.i.' 
diet  was  found  for  the  plaintifiP  on  the  third  count  of  i^a^  the  tithes 
the  declaration,  which  stated,  that  the  defendante  being  ^^S^^^*^ 
occupiers  of  certain  lands  within  the  parish  o[  LakeU'  •n^©^"^* 

*  *  ought  to  have 

heaihf  and  whilst  the  plaintiff  was  vicar  and  proprietor  ^"  P^  ^*- 

in  40  years  next 

of  the  tithes,  and  whilst  the  defendants  were  so  occupiers  before  the  pass- 
ing of  the  act: 
of  the  said  land,  to  wit,  on,  &c.  at,  &c.  did  dig  up  a  Held,  that  it 

certain  large  quantity  of  potatoes,  to  wit,  1 00  pounds  of  even  after  veA 

potatoes,  then  growing  upon  the  said  land,  the  tithe  j„^^j^t 

whereof  belonged  to^  the  plaintifi^  and  of  right  ought  •"••*«^ 

to  have  been  set  out  and  paid  to  him  as  such  vicar  and 

proprietor,  to  wit,  at,  &c.    Yet  that  defendants  being 

subjects  of  this  realm,  and  well  knowing  the  premises, 

but  not  regarding  the  statute  in  such  case  made  and 

provided,  nor  fearing  the  penalties  therein  contained, 

after  the  digging  up  of  the  potatoes,  and  before  the 

commencement  of  this  suit,  to  wit,  on,  &c.  at,  &c.  did 

take  and  carry  the  said  potatoes  from  the  said  land, 

where  the  same  had  been  so  grown,  and  dug  up,  and 

where  the  same  ought  to  have  been  tithed,  the  tenth 

part  thereof,  or  of  any  part  thereof,  not  having  been 

Y  y  2  sepa^ 


was 
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1821.      separated,  divided,   and  set  out  from  the  nine  parts 

thereof,  nor  any  composition  or  agreement  made  for  the 

agqmst       tithes  thereof,  or  of  any  part  thereof  with  the  plaintifl^ 

Howard. 

contrary  to  the  form  of  the  statute,  in  such  case  made 
and  provided.  Averment,  that  the  tenth  part  of  the 
potatoes,  so  taken  and  carried  away,  at  tlie  time  of 
taking  and  carrying  away  the  same,  was  reasonably 
worth  a  large  sum  of  money,  to  wit,  &C  whereby,  and 
by  force  of  the  statute,  in  such  case  made  and  provided, 
an  action  had  accrued  to  the  plaintiff,  &c.  Scarlett^  in 
last  Easier  term,  obtained  a  rule  nisi  for  arresting  the 
judgment  on  this  count,  on  the  ground  that  it  contained 
no  averment,  that  the  tithes  had  been  yielded  and  paid, 
and  of  right  ought  to  have  been  set  out  and  paid  in 
kind,  to  the  farmer  or  proprietor  thereof,  within  40 
years  next  before  the  passing  of  the  statute  of  2  &  S  Ed. 
6.  c.  IS.  s.  1.     And  now, 

Blossett  Seijt.  and  Storks  shewed  cause.  The  averment 
Is  unnecessary,  and  even  if  necessary,  the  defect  is  cured 
by  the  verdict.  It  is  quite  clear,  that  the  averment  need 
not  be  proved,  if  made.  In  Mitchell  v.  Walker  (a).  Lord 
Kenyan  says,  ^^  The  usage  hns  constantly  been  against 
the  necessity  of  the  proof  contended  for  by  the  defendant 
under  the  statute.  And  I  remember  many  actions  tried, 
where  the  lands,  in  respect  of  which  the  tithes  were 
claimed,  were  lately  inclose<l,  and  where  the  same  ob- 
jection, had  it  been  available,  must  have  prevailed,  but  the 
plaintiffs  recovered  in  all  of  them."  And  again  he  adds, 
•*  The  non-payment  of  tithe  of  itself  signifies  nothing. 
Tithe  is  every  day  claimed  out  of  wastes  which  never  paid 

(a)  5  T.  R.  965, 

tithe 


HPWARD* 
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tithe  before."   Now  if  it  be  decided,  that  it  needs  not  be        1821. 
proved,  that  is  a  strong  argument  to  shew  that  it  is  not  ' 

Butt 

necessary  to  moke  the  averment.  The  reason  is,  that  the  againtt 
40  years  can  by  no  possibility  become  material.  For  the 
parson  relies  on  his  prescriptive  right  to  tithe,  and  the 
defendant,  to  exempt  himself,  must  also  set  up  a  pre- 
scription. The  statute  is  therefore,  in  fact,  general,  and 
gives  the  remedy  in  all  cases  where  the  lands  are  tithe- 
able.  The  mention  of  the  40  years  is  only  in  conse- 
quence of  the  canon  law  prescription,  which  depend^ 
on  that  period  of  time.  And  so  it  is  stated  by  Lord 
Coke  in  2  Insi.  653.  It  might  as  well  be  contended^ 
that  the  plaintiff  must  state  himself  to  be  a  liege  subject 
of  the  king,  which  is  the  description  in  the  statute. 
The  statute  is  a  remedial  act,  Lord  Sekea  v.  Poaoell.  (a) 
But  supposing  this  to  be  a  necessary  avenpent,  the 
want  of  it  is  no  objection  after  verdict.  In  Alston  v. 
Buscough  (d),  the  declaration  omitted  to  state,  that 
defendant  had  not  made  any  agreement  with  the  plain- 
tiff for  the  tithes.  But  it  was  held,  that  although  this 
would  have  been  ill  on  demurrer,  it  was  helped  by  the 
verdict.  And  that  is  a  stronger  case  than  the  present. 
Besides,  here  the  declaration  does  state,  that  the  tithes 
onght  to  have  been  set  out,  and  that  defendant  did  not 
set  them  out  contrmy  to  the  form  qf  the  statute^  which 
is  in  effect  making  the  averment  in  question* 

Scarlett  and  Dover^  contra,  were   stopped  by  the 
Court. 

Bayley  J.     This  is  the  first  instance  which  I  ever 
saw  of  a  declaration  under  the  statute,  upon  the  2  &  .S 

(a)  6  Taunt,  S97.  {b)  Carih,  504. 

Yy  3  Edv. 
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1821.       EdsD.  6.  <r.  IS.,  in  which  there  was  not  an  allegation 

that  tithes  had  been  paid  or  payable  witliin  40  years  next 

^^gainsi        before  the  passing  of  the  act  of  parliament.     That  sta^ 

Howard^ 

tute,  it  should  be  observed,  introduced  a  new  remedy 
for  the  non-payment  of  tithe,  and  in  terms  confines  that 
remedy  to  such  predial  tithes  as  had  been  yielded  and 
paid  within  40  years  next  before  the  act,  or  of  right  or 
custom  ought  to  have  been  paid.  Now  primS  fade  those 
words  must  have  some  meaning,  and  must  have  been 
intended  to  restrain  the  operation  of  the  statute  to  some 
particular  tithes.  And  I  think,  that,  unless  that  be  so, 
it  will  be  difficult  to  account  for  the  opinions  delivered 
by  different  Judges  with  respect  to  this  act.  In  I^ord 
Mansfield  v.  Clarke  (a),  Wilmot  C.  J.,  speaking  of  the 
averment  that  tithes  had  been  payable,  says,  <<  This 
seems  to  be  a  necessary  averment ;''  and  in  that  case  the 
declaration  was  amended,  for  the  purpose  of  introducing 
it.  Now  that  would  not  have  been  done,  if  the  alle- 
gation had  been,  as  it  is  now  contended  to  be,  wholly 
immaterial.  And  the  observations  of  Yates  J.,  in  Aj^- 
ndston  v.  Clark  (&),.  afford  the  same  argument.  The 
case  of  Mitchell  ^  Walker  is  quite  consistent  with  this, 
for  there  the  declaration  did  contain  the  averment,  and 
there  can  be  no  doubt  that  the  fact  might  be  presumed 
if  the  land  was  titheable,  and  nothing  appeared  to  shew 
that  the  tithe  had  originated  since  the  period  mentioned 
by  statute.  A  case  may  be  put  in  which  a  party  having 
lands  free  from  tithes,  might  have  granted  them  30 
years  before  the  statute.  If  so,  all  the  allegations  in 
this  declaration  might  be  true,  and  yet  the  party  would 
not  be  entitled  to  this  lemedy.     I  think,  therefore,  tliat 

(«)  5  T,  R,  964,  n.  a,  (h)  5  T,R.  S65.  n.  o. 

this 
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tills  was  a  necessary  allegation,  and  not  being  contained  1621. 
in  this  declaration,  I  am  of  opinion,  that  on  that  "T  ^ 
frround  the  judi^ment  must  be  arrested.  asainu 

°  "^      °  Howard. 

HoLROTD  J.    I  am  also  of  opinion,  that,  in  this  case, 
the  judgment  must  be  arrested,  upon  the  ground  that 
the  allegation  omitted  in  the  declaration  is  one  required 
by  law  to  be  made.     The  uniform  course  of  the  pre- 
cedents has  been  to  insert  it,  and,  on  various  occasions, 
it  has  been  considered  by  the  Judges  as  a  necessary 
averment.     But  it  is  said,  that  the  objection,  if  any,  is 
cured  by  verdict.     I  am,  however,  of  a  different  opi- 
nion, for  all  the  facts  necessary  to  bring  the  case  within 
the  powers  of  the  clause  must  be  stated.     In  an  action 
on  the  game  laws,  it  is  necessary  to   allege,  that  the 
party  charged  with  having  used  a  dog,  Sec  was  not 
qualified  to  use  it ;  and  in  Spieres  v.  Parker  {a),  it  is  laid 
down  by  the  Court,  that,  even  after  a  verdict,  such  an 
omission  is  fatal.    But  it  is  said,  that  it  is  averred  here, 
that  the  defendant  carried  away  the  tithe  contrary  to 
the  form  of  the  statute,  and  that  that  allegation  is  suffi- 
cient.    I  think  that  is  not  so.    The  Court  are  to  judge 
whether  the  facts  stated  are  contrary  to  the  statute,  and 
it  is  not  to  be  taken  after  verdict  that  facts  are  proved, 
which  not  being  stated  in  the  declaration,  it  could  not 
be  necessary  to  prove  at  the  trial.     As  to  the  general 
point,  the  import  of  the  statute  seems  to  me  to  be  con- 
fined to  particular  tithes,  and   not  to    ei^tend  to  all 
predial  tithes.     The  statute,  as  it  seems  to  me,  excludes 
cases  where  the  right  to  tithes  oj'iginated  within  40  years 
before  or  at  any  time  after  the  passing  of  the  act.     Now 

(a)   1  r.  R,  145 

Yy  4  such 
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1821« 

Butt 
agtUmi 

HOWAHD. 


such  a  right  may  have  originated  since  the  period  fixed ; 
for  lands  tithe-free  may,  either  by  agreement  founded 
on  a  valuable  consideration,  or  sanctioned  by  an  act  of 
parliament,  have  become  liable  to  pay  tithes;  those 
cases,  however,  wpuld  not  fall  within  the  words  of  the 
act.  The  count,  therefore^  ought  to  have  contained  this 
allegation,  and  not  containing  it,  the  judgment  must  be 
arrested. 


Be^t  J,  concurred. 


Rule  absolute,  (a) 


(a)  Abboit  C.  J.  was  absent 


The  Kino  against  The  Inhabitants  of  St.  Law- 

jiENCE,  Ludlow. 


Where  a  ptu-  'PWO  justices,  by  their  order,  removed  George  Tho- 

^^Am^^  iwa5  from  the  parish  oiSt.  Lcmrence^  Ijudlawj  to  the 

iS*^idSrr  P*"*  ®^  LeifUhaU  Storks,  in  the  county  of  Salcp.     The 

•*^A*Il^rfirf  sessions,  on  appeal,  discharged  the  order,  subject  to  the 

J9.,  was  carried  opinion  of  thifi  Court  on  the  following  case.     On  the 

into  an  adjacent      '^ 

parish  to  be       3 Ist  o{  October,  1818,  George  Thomas,  the  pauper,  was 

cured,  and  re* 
mained  there 
finr  a  long  pe- 
riod of  time: 
Held,  that  he 
was  to  be  con- 
aideredasca- 
aualpoor  in 

the  parish  of  a«  the  parish  oi  Bromfield.     A  person  passing  by  with  an 
morabie;  and    empty  wajMjon  took  the  pauper  to  LudlonD,  to  the  Bell 

that  an  order  of  ... 

remeiraito^.,    Inn,  which  is  in  the  parish  of  St.  LaiDrence,  Ludlow, 

suspended,  un- 
der the  powers 

ci35  G.3,  c.  101.,  and  a  subsequent  order  on  the  overseers  of  ^.  to  pay  the  intennecfiifte 
charges  iDcuned  by  the  parish  of  Ci  were  mralid. 

where 


sent  with  his  master^s  team  for  coals,  and,  on  the  road, 
in  the  parish  of  Bromfield,  was  thrown  down  by  the 
horses,  by  which  means  his  thigh  was  fractured.  The 
accident  took  place  about  half  a  mile  from  lAidlaw^  in 
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wh(Hre  the  pauper  was  taken  in,  and  where  he  remained        182^1. 
fcr  the  space  of  fourteen  weeks,  during  which  time  he      xheKuia 
was  attended  by  a  surgeon,  who  reduced  the  fracture.    t^i^L-^ 
The  overseers  of  Ludlow  came  to  the  Bell  the  same  day,        ""U  of 
and  examined  the  pauper,  and  directed  the  mistress  of      Lvpi4)w. 
the  house  to  take  care  of  him :  they  also  were  present 
when  the  surgeon  was  there.     On  the  4th  Nofoember^  an^ 
order  of  removal  was  made  by  the  magistrates,  removing 
the  pauper  to  the  parish  of  LeintJiall  Siarksj  his  place 
of  settlement.     There  was  also  an  order  of  suspension 
made  at  the  same  time.    On  the  17th  July  following,  an 
order  for  the  charges  incurred  by  St.  Lawrence,  Ludlow, 
was  made,  under  the  power  given  by  the  35  G.  3.  c.  101. 
It  was  objected,  that,  under  the  facts  above  stated,  the 
magistrates  had  no  power  of  removal,  and  the  sessions 
being  of  that  opinion,  discharged  the  orders.  ? 

Pearson,  in  support  of  the  order  of  sessions.  The  case 
of  Rex  V.  SL  James" f  in  Bury  Si.  Edmunds  (a),  is  directly 
in  point.  And  no  solid  distinction  can  be  taken  on  the 
ground  that  here  the  parish  of  St.  Lawrence,  Ludlow, 
was  not  the  place  where  the  accident  happened;  for 
wherever  the  pauper,  in  consequence  of  that  accident,  is 
found  in  an  indigent  state,  he  is  to  be  considered  as 
casual  poor.  Lamb  v.  Bunce  (&}.  Here  the  pauper 
was  to  be  considered  as  casual  poor  in  St.  Lawrence, 
Ludlow,  and  consequently  was  not  removeable.  For 
none  can  be  removed,  by  13  &  14  Car.  2.  c.  12.,  except 
those  who  are  "  coming  to  settle." 

W.  E.  Taunton,  contra.  In  the  case  of  B£x  v.  Bifming" 
ham  (c),  the  authority  of  Rex  v.  St.  Jamei,  in  Bury  St. 

(o)  10  £att,  85.         (h)  4  Jf.  ^&  277.  (c)  14  JSati,  252. 

Edmunds, 
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182L       Edmunds f  which  was  a  novel  decision^  was  flomewfaat 
j^^  ^^^     shaken.  There  the  pauper  could  hardly  be  considered  as 
TTi'^iSi'     "coming  to  settle"  in  the  parish  of  Feckenham,  and  yet  the 
•nts  of       C!ourt  held  that  she  was  removable.  In  Rex  v.  St.Jame^^ 
LvBLow.      in  Bury  St.  Edmunds^  the  pauper  only  came  into  the 
town  with  a  temporary  purpose,  and  meaning  to  retam 
immediately.     He  did  not,  therefore,  come  animo  mo- 
randi.    But  here  the  pauper  did  come  with  an  intention 
of  staying ;  for  he  came  into  the  parish  to  be  cured  of 
his  sickness.     Suppose  a  person  goes  into  a  town  to 
assist  in  the  execution  of  some  public  work,  as,  for  in« 
stance,  the  building  of  a  church,  or  the  Jike^  and  during 
his  stay,  becomes  chargeable.     Is  he  to  b^  considered  ai 
irremoveable^  because  he  is  not  coming  to  settle  ?  Surely 
not.    The  expression,  <^  coming  to  settle^"  is  very  vague 
and  indefinite,  and  is  sufficiently  satisfied  .by  a  party 
coming  into  a  town  with  an  express  intention  of  staying 
some  time,  or  under  circumstances  from  which  such  in- 
tention must  necessarily  be  presumed. 

Abbott  C.  J.     I  am  of  opinion,  that  in  this  case  the 
sessions  were  rjght  in  holding  that  the  pauper  was  irre- 
moveable.     The  case  of  Bex  v.  St.  James\  in  Bmy  St. 
Edmunds^  seems  to  me  to  have  been  most  correctly  de- 
cided, and  I  do  not  think  the  present  case  materially 
distinguishable  from  it.     But  it  is  said,  that  Bex  v.  Bir- 
mingham is  at  variance  with  its  authority.    I  am  not  of 
that  opinion;,  but  if  it  were  necessary  to  decide  between 
the  two  cases  as  conflicting  authorities,  I  should  adhere 
to  the  opinion  of  the  Court  in  Bex  v.  St,  James\  in  Bmy 
St.  Edmunds.      For  the  statute  13  &  14  Car.  2.  c.  12. 
only  gave  a  power  of  removal  of  those  paupers  who 
were  coming  to  settle.     Now  how  can  it  be  said  that 
this  pauper  was  coming  to  settle  in  St.  Lavorence  Ludlow  ? 

Nor 
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Nor  does  the  36  G.  3.  c.  101.  make  any  difierence ;  for        1881. 
previously  to  the  passing  of  that  act,  a  pauper  under 
these  circumstances  could  not  have  been  removed.  And        agamu 
that  act  only  regulated  the  powers  of  removal  already       anu  of 
existing,  but  did  not  give  any  new  power  to  the  magis-      Ludlow. 
trates  for  removing  paupers  who  were  irremoveable  be- 
fore.    The  order  of  sessions  is  therefore  right,  and  must 

be  confirmed. 

Order  of  sessions  confirmed. 


Cheap  and  Others,  Assignees  of  Brandbb  and 
Barclay,  Bankrupts,  against  Cramond.  (a) 


in 


T^ECLARATION  for  work  and  labour  by  the  bank-  A  merdumt  i 
rupts,  before  their  bankruptcy,  in  drawing   and  mcfuMooo- 
making  out  policies  of  insurance,  and  in  and  about  Mdb^ 
causing  divers  persons  to  insure  ships  and  goods ;  and  tniTimcd  tiut 
for  premiums  advanced,  &c.;    counts  for  money  lent,  ^iSl«toof" 
money  had  and  received^  and  upon  an  account  stated.  £!^!7?ll^ 
Plea,  general  issue.   The  cause  was  tried  before  Best  J.,  '■<'°*<  ^  ^ 
at  the  London  sittings,  before  Michadmas  term.     The  e^nsOydiTidcdy 

wttfaotit  sUovr- 

bankrupts,   who  were  merchants   in  London j   recom-  iog  aoy  dcdnc- 
mended  the  defendant  to  conngn  goods  to  the  bouse  of  pcsMt:  HcM, 
Buxton  and  Co.,   at  Bio  Janeiro^  for  sale;    the  latter  pvtid|i«doiihi 
were  to  remit  the  proceeds  to  the  bankrupts,  who  were  SSSatpSu 
to  pay  over  the  same  to  the  defendant.    The  bankrupts,  ^"^5?^**" 
upon  recdving  advices  from  Buxton  and  Co.  that  the  v^^*^^ 
goods  were  sold,  advanced  maoey  to  the  defendant,  on 
account,  to  recover  which  this  actUMi  was  broog^;  Bux' 
Urn  and  Co.  afterwards  fidled  without  remitting  the  pro- 
ceeds.    It  qipeared,  however,  that  die  bankrupts  and 
Burton  and  Co.  divided  equally  the  commitiinos  an  the 
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182I.        sale  of  all  goods  recommended  by  the  one  house  to  the 
■        other.     Upon  this  it  was  argued;  that  the  bankrupts  were 

against  partners  quoad  hoc  with  Buxton  and  Co^  and  that  the 
Caamoms.  receipt  of  the  proceeds  of  the  goods  was,  therefore,  a  re- 
ceipt by  the  bankrupts,  and  the  advance  by  tliem  to  the 
defendant  was  a  payment  on  account,  for  which  they  were 
liable.  The  learned  Judge  was  of  that  opinion,  and  the 
jury  found  a  verdict  for  the  defendant.  A  rule  nisi  for  a 
new  trial  having  been  obtained  in  last  Michaelmas  term, 
on  the  authority  of  a  case  of  Muirhead  v.  Salter,  in  which 
it  was  said,  the  Court  of  Ck}mmon  Pleas  had  decided  that 
a  division  of  commission  between  insurance  brokers  did 
not  constitute  a  partnership, 

Marryat  and  Puller  shewed  cause.  It  is  a  well  esta- 
blished principle  of  law,  that  a  participation  in  the 
profits  of  a  trade  constitutes  a  partnership,  so  as  to 
make  the  parties  participating  in  such  profits  liable  as 
partners  to  other  persons.  Now  here  there  was  clearly 
a  division  of  profits  between  the  two  houses,  as  to  all 
consignments  recommended  by  the  one  house  to  the 
other ;  for  the  commissions  constituted  the  whole  profit. 
Waugh  V.  Carver  {a)  is  an  authority  expressly  in  point. 
There,  two  ship-agents  at  difierent  ports  entered  into 
an  agreement  to  share,  in  certain  proportions,  the 
profits  of  their  respective  commissions,  and  the  discount 
on  tradesmen's  bills  employed  by  them  in  repairing  the 
ships  consigned  to  them,  &c. ;  and  they  were  held  liable^ 
as  partners^  to  all  persons  with  whom  either  contracted 
as  such  agent ;  although  the  agreement  expressly  pro- 
vided,  that  neither  should  be  answerable  for  the  acts 
or  losses  of  the  other.  The  case  of  Muirkead  v.  Salter 
is  not  reported.     It  does  not  appear  that  the  motion 

(a)  2  H.  BL  S55. 

for 


Ckamond. 
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for  a  new  trial  was  made,  on  the  ground  that  the  jury  1821* 
ought  to  have  considered  the  division  of  the  commis- 
sions  between  the  insurance-brokers,  as  a  participation  ^**^ 
of  profits.  ITie  profits  of  an  insurance-broker  arise 
only  in  part  from  his  commission;  a  very  large  pro- 
portion of  his  profits  arises  from  a  per  centage  he 
receives  from  the  underwriters,  upon  the  gross  amount 
of  the  payments  he  makes  to  them. 

Scarlett  and  Campbell,  contra.  It  may  be  admitted, 
that  a  participation  in  the  profits  of  a  trade  con- 
stitutes a  partnership  as  to  third  persons.  It  will 
appear,  however,  from  all  the  authorities  on  the  sub- 
ject, that  the  participation  should  be  in.  the  profits. 
In  Ex  parte  Hamper  (a).  Lord  Eldon  lays  it  down, 
that  if  a  trader  agrees  to  pay  another  person,  for 
his  labour  in  a  concern,  a  sum  of  money  even  in  pro- 
portion to  tlie  profits  equal  to  a  certain  share,  that  will 
not  make  him  a  partner.  In  Bloxham  v.  Pell  [b\  the 
outgoing  partner  was  to  have,  besides  interest  for  his 
capital,  an  annuity  of  200/.  for  six  years,  as  in  lieu  of 
the  profits  of  the  trade,  and  in  Grace  v.  Smith  (c),  De 
Grey  C.  J.,  speaking  of  money  lefl;  behind  in  trade  by  a 
retiring  partner,  says,  "  The  true  criterion  is,  to  enquire 
whether  the  retiring  partner  agreed  to  share  the  profits 
with  the  remaining  partner,  or  whether  he  only  relied 
on  those  profits  as  a  fund  of  payment"  In  the  case  too 
of  Waugh  v.  Carver  (rf),  the  agreement  was,  in  effect,  for 
a  share  of  the  profits;  for  it  was  expressly  stipulated  in 
that  case,  that  one-fiflh  part  of  the  commission  on  each 
ship  should  be  retained,  as  a  full  compensation  for 
clerks,  and  other  incidental  charges  and  expences,  after 

(a)  17  Vtt,  404.  (6)   Cited  in  Gmcc  ▼•  Smkh. 

(c)  2  ^  W.B\Mk,nZ.  {d)  2  H.BU  955. 

which 


Chbap 

ogainst 
CftAMOMXI. 
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1821.  which  deductions,  the  then  remaining  balance  of  com- 
mission should  be  divided.  In  that  case,  the  gross  pro- 
ceeds were  the  entire  commissions  received*  The  ex- 
penses of  carrying  on  the  business  were  estimated  at  a 
sum  equal  to  one-fifth  of  the  commissions  generally 
earned.  The  residue  was  clear  profit,  and  it  was  that 
profit  which  the  parties  were  to  share.  There^  likewise^ 
there  was  a  participation  in  the  profit  arising  from  the 
discount  on  tradesmen's  bills  and  other  dealings  of  the 
two  houses.  But  in  this  case,  the  parties  were  to  share 
the  gross  proceeds  of  the  business,  and  not  the  profits, 
for,  as  factors,  they  had  to  pay  the  expenses  of  clerks,  of 
warehouses,  &c.  The  commission  was  the  source  only 
from  which  the  profits  were  to  arise.  The  profit  is  the 
surplus  which  remains,  after  deducting  all  expenses.  In 
Dixon  V.  Cooper  {a)  it  was  held,  that  a^Tactor  who  sold 
for  the  plaintiff,  and  was  to  have  one  shilling  in  the 
pound  upon  the  sale,  was  a  good  witness  to  prove  the 
contract ;  and  in  Benjamin  v.  Porteus  (i),  a  person  em- 
ployed to  sell  goods,  and  who  was  to  have  for  himself 
whatever  money  he  couid  procure  for  them  beyond  a 
stated  sum,  was  held  to  be  a  competent  witness  to  prove 
the  contract  between  the  seller  and  buyer.  According 
to  the  argument  on  the  other  side,  in  both  these  cases, 
the  broker  participated  in  the  profit,  and  was,  there- 
fore, a  partner,  and,  consequently,  was  interested,  and 
if  so,  not  a  competent  witness.  The  proposition  con- 
tended for  on  the  part  of  the  defendant  goes  to  this  ex- 
tent, that  if  a  party,  with  or  without  consideration, 
gives  to  another  a  share  in  commissions,  he  makes  the 
donee  a  partner :  and  so  it  would  be  the  case  with  every 
person  who  is  paid  for  his  trouble  by  a  per  centage;  and 

(a)  J  JFili,  4a  (6)  S  H,  BU  S90. 

thus 
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thus,  ship-brokers  who  are  paid  in  that  mode  by  a  per        182U 
centage  on  the  freight,  or  surveyors^  who  are  paid  by  a        cheaf 
per  centage  on  the  tradesmen's  bills,  might  be  considered      ctS^vn. 
partners.      In   Muirhead  v.   Salter  (c),    the    Court  of 
Common  Pleas  held,  that  a  division  of  the  commis- 
sions on  effecting  particular  policies  between  insurance- 
brokers,  did  not  constitute  a  partnership.   That  case  was 
tried  before  the  late  Lord  C.  J.  Gibbs^  who  told  the  jury, 
that  the  division  of  the  commissions  did  constitute  a 
partnership.    They  found,  however,  against  his  direction, 
and  that  great  Judge,  with   his  brethren,   afterwards 
thought,  that  the  jury  were  right,  and  refused  to  disturb 

their  verdict.  ^ 

Cur.  adv.  vtdL 

The  judgment  of  the  Court  was  delivered  in  the 
course  of  this  term  by 

Abbott  C.  J.  This  cause  was  tried  at  Guildhall^ 
before  my  brother  Best^  and  a  verdict  under  his  direc- 
tion found  for  the  defendant.  A  motion  was  afterwards 
made  for  a  new  trial,  and  a  rule  to  shew  cause  having 
been  granted^  the  case  was  very  elaborately  argued  be- 
fore us  at  this  place,  before  last  Easter  term.  The  real 
question  in  the  cause  is,  whether  the  bankrupts,  who 
were  merchants  in  London^  are  to  be  considered  as  part- 
ners with  the  house  of  Ruxton^  at  Rio  Janeiro^  with  refer- 
ence to  the  transaction  in  question.  The  action  is  for 
money  had  and  received  to  the  use  of  the  bankrupts. 
The  facts  are  these.  The  defendant  having  occasion  to 
send  goods  to  Hio  Janeiro^  for  sale  there,  applied  to  the 
bankrupts  for  recommendation  to  a  house  at  that  place; 
they  recommended  Buxton^  and  the  goods  were  con* 

(o)  Not  reported. 

,  signed 


668  CASES  IN  TRINITV  TERM 

1821.       signed  to  bim.     Ruxtonvvsis  to  remit  the  proceeds  in 
.  7^^        money  or  goods,  to  the  bankrupts,  who  were  to  pay 

against       ©vcr  the  money  to  the  defendant,  or  sell  the  goods,  and 
account  to  him  for  the  proceeds.      The  correspondence 
was  carried  on  between  the  bankrupts  and  Rurton,  the 
defendant  not  communicating  directly  with  Rttxtoru  The 
latter  sold  the  goods,  and  having  advised  the  bankrupts 
thereof,  they  advanced  a  sum  of  money  to  the  defendant 
in  anticipation  of  the  remittance  expected  from  Buxton^ 
and  the  latter  having  failed,  and  made  no  remittance^ 
this  action  was  brought  to  recover  the  money  so  ad 
vanned*     And  if  there  had  been  nothing  more  in  the 
case,  the  plaintiffs  had  an  undoubted  right  to  recover* 
But  it  came  out  at  the  trial,  that  the  bankrupts  and 
Buxton  were  in  the  habit  of  dividing  equally  the  com- 
missions received  by  each  other  on  the  sales  of  all  goods 
recommended,  or  ^^  influenced"  according  to  the  expres- 
sion of  the  witnesses,  by  the  one  house  to  the  other ; 
and  according  to  this  habit  and  course  of  dealing,  the 
bankrupts  were  entitled  to  half  the  commission  received 
by  RuxtoHj  on  the  sale  of  the  defendant's  goods,  and  he 
would  be  entitled  to  one-half  of  the  commission,  if  any, 
charged  by  them,  on  their  receipt  of  the  proceeds  in 
London,  had  the  proceeds  been  duly  remitted*     And 
upon  this  evidence,  it  was  contended  on  the  part  of  the 
defendant,  that  the  bankrupts  were  to  be  considered  as 
joint  factors,  or  partners,  quoad  hoc,  with  Buxton  ;  and 
consequently  that  his  receipt  was  in  effect  a  receipt  by 
them,  and  so  the  advance  of  the  mon^  by  them  to  the  de* 
fendant  was,  in  effect,  merely  a  payment  of  money  for 
which  they  were  previously  accountable  to' him.    And  in 
support  df  this  proposition,  thecase  of  fVaugh  v.  Carver  {a\ 

(a)   2  U,  Jil.  235. 

was 
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was  cited  and  relied  on.     And  we  are  all  of  opinion,        1821. 

that  the  present  case  cannot  be  distinguished  in  principle 

from  that,  and  that  our  decision  must  be  governed  by  it.        against 

C%AMOVD%' 

It  is  true,  that  in  that  case  a  definite  part  of  the  com- 
mission wtis,  by  agreement  of  the  parties,  to  be  deducted 
as  compensation  for  the  charges  and  expenciss  before  a 
division  took  place ;  and  also  that  each  party  was  to  share 
in  some  specified  measure  with  the  other,  in  other  parts 
of  the  profits  of  their  respective  business,  such  as  ware* 
house  rent,  and  discount  upon  tradesmen's  bills.  And  it 
was  contended,  in  this  case,  on  the  part  of  the  plaintiffs, 
that  the  bankinipts  and  Buxton  were  to  be  considered  as . 
dividing  the  gross  proceeds  only,  and  not  the  net  proceeds 
or  profits  of  each  other's  agency  or  factorage ;  and  that 
a  division  of  gross  proceeds  does  not  constitute  a  part- 
nership. We  think,  however,  that  the  previous  deduction 
of  a  definite  part  of  the  commission  before  the  division 
in  the  case  cited,  is  an  unimportant  fact.  It  cannot  have 
the  effect  in  all  cases  of  leaving  the  remainder  as  clear 
profit,  because  the  expence  and  charge  cannot  be  in  all 
cases  uniformly  the  same,  but  must  vaiy  with  the  parti- 
cular circumstances  of  each  transaction  ;  so  that  in  ef- 
fect a  part  only  of  the  gross  commission,  or  proceeds  of 
the  agency,  and  not  tlie  whole,  was  to  be  divided  in  that 
Case ;  and  taking  the  definite  deducted  part  at  a  fifth,  or 
any  other  aliquot  part,  the  absent  house,  instead  of  re- 
ceiving one-half,  as  in  the  case  at  bar,  would,  by  the 
agreement,  receive  two  fifths,  or  some  other  definite 
part  of  the  whole  gross  sum,  and  not  an  indefinite  part 
thereof,  depending  upon  the  actual  and  clear  profit  of 
the  transaction.  And  although,  in  the  case  of  Waugh  v. 
Carver^  the  agreement  was  not  confined  to  a  division 
of  the  commission,  but  extended  also  to  the  monies  re- 
ceived in  certain  other  parts  of  the  transactions  of  the 
Vol.  IV.  Z  z  two 
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1821*        two  houses,  yet  the  principle  of  the  decision  is  not  af- 
fected  by  that  circumstance,  the  principle  being,  that 

ngamst        where  two  houses  agree  that  each  shall  share  with  the 
other  the  money  received  in  a  certain  part  of  the  busi- 
ness, they  are,  as  to  such  part,  partners  with  regard  to 
those  who  deal  with  them  therein,  thoogh  they  may  not 
be  partners  inter  se«     By  the  effect  of  such  an  agree- 
ment, each  house  receives  fix)m  the  other  a  part  of  that 
fund  on  which  the  creditors  of  the  other  rely  for  pay- 
ment of  their  demands,  according  to  the  language  of 
Lord  Chief  Justice  De  Gra/j  in  the  case  of  Grace  v. 
Smilh  (a).     And  such  an  agreement  is  perfectly  distinct 
from  the  cases  put  in  the  argument  before  us,  of  remu- 
neration made  to  a  traveller,  or  other  clerk  or  agent,  by 
a  portion  of  the  sums  received  by  or  for  his  master  or 
principal  in  lieu  of  a  fixed  salary,  which  is  only  a  mode 
of  payment  adopted  to  increase  or  secure  exertion.    It 
is  distinct  als6  from  the  case  of  a  factor  receiving  for  bis 
commission  a  per  centagc  on  the  amount  of  the  price 
of  the  goods  sold  by  him,  instead  of  a  certain  sum  pro- 
portioned to  the  quantity  of  the  goods  sold,  as  was  the 
case  of  Dixon  v.  Cooper  (i),  wherein  it  was  held,  that  the 
factor  was  a  competent  witness  to  prove  the  sale.     It 
differs  also  from  the  case  of  a  person  receiving  from  a 
trader  an  agreed  sum,  in  respect  of  goods  sold  by  his 
recommendation,  as  one  shilling  per  chaldron  on  coals, 
or  the  like,  for  there  there  is  no  mutuality,  and  such  a 
case  resembles  a  jiayment  made  to  an  agent  for  procuring 
orders,  and  has  no  distinct  reference  in  the  terms  of  the 
agreement  to  any  particular  coals  purchased  by  the  coal- 
merchant  for  resale  upon  which  a  third  person  may  be- 
come a  creditor  of  the  coal-merchant,   and   probably 

(a)  2  Sir  /r.  Black.  99S.  (b)  5  WUu  4a 

could 
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could  not  in  any  instance  be  shewn  to  apply  in  its  execu-        1821. 
tion  to  any  such  particular  purchase.    But  it  is  to  be  ob-        

Cheap 

served,  that,  even  on  a  case  of  this  nature,  the  inclination  agahut 
of  Lord  Mansfield! s  opinion,  in  Yom^  v. .  AxteU^  (cited 
2  Hen.  Bla.  242.)  was  that  such  an  agreement  might  con- 
stitute a  partnership.  Of  the  case  of  Muirhead  v.  Salter^ 
referred  to  in  the  argument,  wc  have  neither  the  facts 
nor  the  ground  of  decision  brought  before  us  with  su£Bici- 
ent  accuracy,  to  enable  us  to  consider  it  as  an  autho- 
rity on  the  present  question.  It  may  have  been,  that 
the  division  of  the  commission  between  the  two  insu- 
rance brokers  was  a  solitary  instance ;  that  the  assured 
had  recognized  the  second  broker,  as  being  the  person 
employed  by  himself;  or  that  the  Court  did  not  think 
fit,  under  all  the  circumstances  of  (he  particular  case,  to 
disturb  the  verdict  of  a  jury  of  merchants,  as  to  the 
effect  of  a  division  of  the  commission  in  that  particular 
species  of  agency,  the  divided  commission  being,  as  I 
understand,  payable  for  effecting  the  policy,  and  not  for 
receiving  the  money  from  the  underwriters,  in  the  event 
of  the  loss,  and  payable  whether  any  loss  had  occurred 
or  not.  So  that  we  cannot  consider  that  case  as  hav- 
ing contravened  or  weakened  the  authority  of  the  deci- 
sion in  JVaugh  v.  Carver.  Upon  the  authority  of  this 
latter  case,  and  for  the  reasons  already  given,  we  think 
the  direction  of  the  learned  judge  at  the  trial,  and  the 
verdict  of  the  jury,  are  right,  and  that  the  rule  for  a 
new  trial  ought  to  be  discharged.  But  as  it  has  been 
strongly  urged,  that  our  decision  in  the  present  case 
will  be  of  most  extensive  consequence  upon  foreign 
commerce,  although  we  are  by  no  means  convinced 
that  such  is  really  the  fact,  we  will  aUow  the  rule  to 
be  drawn  up,  to  s^t  aside  the  verdict,  and  enter  a 
nonsuit,  if  the  plaintiiTs  desire  it,  in  order  to  afford 

Z  z  2  them 
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1821.       them  an  opportunity  of  putting  the  facts  upon   the 

"""""■       record. 

againtt  Rule  discharged* 

Ckamohd. 


Tkuf9dasf,         Doe,  on  the  Demise  of  Lewis  and  Others, 

/«c/^  5tli. 

against  Binohai^i. 

By  deed  amort-  p^JECTMENT  upon  two  demises.    First,  otLmiSf 
to^  mor^^  secondly,   of   Boston  and  Kilvingtan.      Plea,   not 

SSe',^n^  guilty.     The  cause  was  tried  at  the  Hani^  Summer 
being W  the    aggi^es,  1820,  before  Graham  B.     The  defendant  was 

moitgag^mo-  ^  ' 

ney.andthe      ^  beneficed  clergyman,  and  the  premises  in  question 

latter  reoon- 

▼t]redittotrtu-  were  his  glebe,  upon  which,  until  December^  1815,  one 

fees  tot  die  pur- 
pose of  lecuring  Richard  Lassam  had  been  the  mortgagee.     In  order  to 

the  time  of  the   prove  the  plaintiff's  case,  a  deed,  bearing  date  2Sd  De* 

SJI^^^**'*  cembery   1815,  was  produced,  which  appeared,  by  the 


^bl^kTin   <^rtificate  of  the  proper  officer  indorsed   thereon,  to 
the  deed,  but     y^^y^  j^g^jj  enrolled,  but  no  enrolment  was  produced. 

not  in  tnet  pert 

which  affected    The  deed  was  in  five  parts  ;  the  defendant  of  the  first 

bim.     The  r         » 

blanks  left  were  part,  Thomas  Woodham  and  John  Dunn  of  the  second 

for  die  sums  to 

be  received  by  part,  Richard  Lassam  of  the  third  part,  James  Boston 

from  the  grant-  and  James  Kilvington  of  the  fourth  part,  and  Benjcmiin 

^ity^ifd*^  I^^^  of  the  fifth  part     The  general  object  of  the  deed 

the  time  of  the  ^^^  ^^  discharge  the  premises  of  a  mortgage  to  Zjassamh 

execution  of  trustees,  who  were  Woodham  and  Dimn.  and    to  vest 

the  deed  by  the  ' 

mortgagor;  but  the  legal  estate  in  LevciSj  as  the  trustee  of  Boston  and 

sereral  inter- 
lineations were   Kilvington  (who  had  advanced  3000/.  to  the  defendant) 

made  in  that  ^  . 

part  of  the         as  a  security  for  the  payment  of  an  annuity  of  4  SOL  to 

deed,  after  the 

execution  by  the  mortgagee.  It  was  held,  that  the  deed  was  not  therefore  void,  but  oper- 
ated as  a  good  conireyance  of  the  estate  from  the  mortgagor  to  the  trustees  for  the  payment 
of  the  annuity. 

Held,  also,  that  it  was  not  incumbent  on  the  plaintiff  in  ejectment  brou^t  on  this  deed, 
to  prove  that  the  annuity  was  duly  enrolled. 

Held,  also,  that  the  tenant  in  possession  was  not  competent  to  prove  that  the  witoeat,  and 
not  the  defendant^  was  the  povessor  of  the  land. 

the 
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the  latter,  during  the  defendant's  life  and  incumbency.        1821« 
It  was  proved,  that  this  deed  was  executed  by  Lassam      _ 

/  -^  Dos,  deDU 

and  his  two  trustees,   on   the   21st  of  December^  and        Lswu^ 

agahui 

Lassam  thereby  acknowledged  the  receipt  of  his  inort<«     Bimquak* 
gage-money,  and  he  aiid  his  trustees  surrendered  their  , 

legal  estate  in  the  premises ;  and  then  Bingham  con-» 
veyed  the  fee  to  Lewisj  the  trustee  of  Boston  and  Kil^* 
vington.  At  the  time  of  the  exeoution  of  the  deed  by 
Lassam  and  his  trustees,  there  were  several  blanks  left 
in  it,  but  there  were  none  in  that  part  of  it  which  re- 
lated to  Lassam^s  mortgage.  The  blanks  left  were  for 
the  sums  to  be  received  and  paid  by  the  defendant,  and 
several  interlineations  were  also  made  in  that  part  of  tho 
deed,  after  Lassam  and  his  trustees  had  executed  the 
deed.  The  execution  by  Bingham  took  place  on  the  23d 
December^  1815,  at  which  time  the  blanks  were  all  filled 
up.  It  was  objected  by  the  defendant  at  the  trial,  first, 
that  these  alterations  and  interlineations  avoided  the  deed 
in  toto,  and  consequently,  that  the  lessors  of  the  plaintifl^ 
who  claimed  under  it,  had  not  tiie  legal  estate  in  them ; 
and,  secondly,  that  it  was  necessary  for  the  plaintifi*,  not 
only  to  produce  the  deed,  but  also  to  produce  the  en- 
rolment of  it,  as  required  by  the  annuity  act.  Both 
these  objections  were  over-ruled.  The  defendant  fur- 
ther tendered  his  daughter  as  a  witness,  to  prove,  that 
she  was  tenant  in  possession  of  the  premises.  The 
learned  Judge  rejected  her  testimony.  A  rule  nisi  for 
a  new  trial  having  been  obtained  in  last  Michaelmas 
term  upon  the  objections  taken  at  the  trial, 

Pell  Serjt.  and  A.  Moore  now  shewed  cause.  This 
deed  was  complete,  as  a  conveyance  to  the  lessor  of  the 
plaintiff,  at  the  time  when  the  defendant  executed  it.  It 

Z  z  3  oper- 
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1821»       operated  differently  as  to  the  mortgagee  and  the  de- 
^      _  fiendant,  viz.  as  to  the  mortgagee,  as  a  surrender  of  his 

Liwu»  interest,  and  as  to  the  defendant,  as  a  conveyance  of  the 
BiHABAM.  legal  estate  to  the  lessors  of  the  plaintiff.  The  interest 
of  the  mortgagee  was  not  affected  by  the  alterations, 
and  therefore  the  alterations  were,  as  to  him,  imma- 
terial. Besides,  the  defendant  is  estopped,  by  his  exe- 
cuting the  deed,  from  saying  that  it  is  different  from 
what  it  purports  to  be.  It  was  not  necessary  for  the 
plaintiff,  in  this  case,  to  prove  the  enrolment  of  the  an- 
nuity* If  the  defendant  meant  to  insist  that  the  deed 
was  void,  in  consequence  of  some  defect  in  the  memorial, 
it  was  for  him  to  substantiate  that  by  proof.  Doe  v. 
Mason  (a)  is  an  authority  expressly  in  point. 

Scarleity  Chitttfi  and  R.  Scarlett^  contra.  The  plaintiff 
is  to  recover  on  the  strength  of  his  own  title,  and  in 
this  case  insists,  that  the  person  having  the  legal  estate 
had  conveyed  that  to  him  by  executing  a  deed ;  that 
deed  is  entire,  relating  to  one  subject  matter,  viz.  the 
securing  of  the  annuity.  If  it  is  bad  in  part,  it  is 
bad  in  the  whole.  Pigotf&  case  (i)  is  an  authority  to 
shew,  that  where  any  deed  is  altered  in  a  part  ma- 
terial, even  by  a  stranger,  whether  it  be  by  interline- 
ation, addition,  rasing,  or  by  drawing  a  pen  through 
the  midst  of  any  material  word,  it  becomes  void ;  and 
2  Roirs  Abr.  29.  pL  29  is  a  strong  authority  to  the 
same  effect.  In  Deim  v.  Dollman  (c),  A^  being  entitled 
to  a  life-estate,  subject  to  a  condition  not  to  charge  or  in- 
cumber it,  granted  an  annuity,  and  demised  the  land  as 
a  security  ;  but  there  being  a  defect  in  the  memorial  of 

(o)  3  CamiA.  7.  (*)  II  Rep.  26.  (c)  5  T.  R.  6*1, 

the 


IN  THE  Second  Year  of  GEORGE  IV.  675 
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the  annuity,  the  Court  held,  that  the  whole  deed  was        1821. 
void  to  all  intents  and  purposes,  even  though  the  other  7* 

parts  of  it  were  not  connected  with  the  annuity.     That        Lewis, 

agninsi 

case  is  an  authority  expressly  in  point.  Secondly^  it  Bingham. 
was  incumbent  on  the  plaintiff  to  shew,  that  the  annuity 
was  duly  enrolled,  for  his  title  depends  upon  it.  In  the 
case  of  a  bargain  and  sale  by  deed  enrolled,  it  is  not 
enough  to  put  in  and  prove  the  deed,  but  it  is  also  ne- 
cessary to  produce  and  prove  the  enrolment ;  and  that 
is  an  analogous  case  to  the  present.  As  to  the  third 
point,  the  witness  ought  to  have  been  received,  for  her 
testimony  would  subject  her  to  the  ejectment,  and  to  the 
action  for  mesne  profits.  It  was  not,  therefore,  her 
interest  to  prove  herself  tenant  in  possession. 

Bayley  J.  It  seems  to  me  that  this  deed,  notwith- 
standing the  interlineations,  and  the  filling  up  of  the 
blanks  subsequently  to  its  execution  by  Lassam,  was 
still  valid,  so  as  to  convey  the  property  from  the  defend- 
ant to  the  lessors  of  the  plaintiff.  The  whole  deed  may  ' 
be  considered  as  one  entire  transaction,  operating,  as  to 
the  different  parties  to  it,  from  the  time  of  the  execution  ' 
by  each,  but  not  perfect  till  the  execution  by  all  the 
conveying  parties.  I  am  of  opinion,  that  any  alteration 
made  in  the  progress  of  such  a  transaction,  still  leaves 
the  deed  valid  as  to  the  parties  previously  executing  it, 
provided  such  alteration  has  not  affected  the  situation 
in  which  they  stood.  In  this  case,  it  appears,  that  ther6 
had  been  upon  the  property  a  mortgage  to  Lassam,  for 
a  term  of  years,  for  1000/.  Boston  and  Kilvington^  two 
of  the  lessors  of  the  plaintiff,  agreed  to  advance  Bingham 
3000/.,  ho  granting  them  an  annuity  of  450/.  per  an- 
num ;  now  in  order  to  make  this  security  valid,  it  was 

Z  z  4  neccs- 
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182 1  •       necessary  that  there  should  be  a  conveyance  from  LassoM 
^  of  his  interest,  and  the  form  in  which  that  was  ^fected, 

DoEy  dum. 

Lkwis,  was,  by  taking  a  conveyance  in  fee  from  Bingham^ 
fuTGHAic  and  a  surrender  from  Lassam  of  his  interest.  The  deed 
therefore  as  to  Lassam  and  Bingham^  operates  in  a  dif- 
ferent manner*  As  to  the  former,  it  extinguishes  bis 
term,  and  by  so  doing,  vests  tlie  fee  in  Binghanu  Then 
it  is  that  the  deed  is  proposed  to  Bingham  to  be  exe* 
cutcd,  and  before  he  executed  it,  the  alterations  in 
question  were  made.  Now  at  that  time  the  deed  was 
not  perfect  in  all  its  parts.  As  against  Lassam  it  was 
complete.  But  with  respect  to  the  other  parties,  it  was 
in  progress  only,  and  the  alterations  made  were  only  for 
the  purpose  of  rendering  it  conformable  to  their  wishes. 
There  is  no  authority  which  says,  (and  it  would  be  con- 
trary to  common  sense,  if  there  were  one,)  that  an  al- 
teration so  made  and  not  operating  upon  the  provisions 
of  the  deed,  relating  to  the  parties  who  had  previously 
executed  it,  should  avoid  it.  Here  the  alterations  do 
not  in  any  respect  touch  the  part  of  the  deed  affecting 
iMssam.  As  to  him,  therefore,  they  are  alterations 
made  in  an  immaterial  pai*t  of  the  deed,  and  being  made 
whilst  the  deed  was  in  progress,  our  decision  does  not 
clash  with  any  of  the  authorities  cited.  I  think,  there- 
fore, that  the  deed  was  valid.  As  to  the  second  objection, 
that  the  enrolment  of  the  memorial  was  not  produced, 
I  am  of  opinion  that  such  production  was  not  necessary. 
It  was  sufficient  for  the  lessors  of  the  plaintiff  to  produce 
the  deed,  and  it  lay  on  the  party  relying  on  the  want  of 
the  enrolment,  to  shew  that  it  had  not  been  enrolled. 
It  is  like  the  case  of  a  proviso  in  an  act  of  parliament, 
in  which  it  is  a  settled  rule,  that  the  party  wishing  to 
avail  himself  of  it,  must  bring  himself  within  it.     As  to 

the 


IN  THE  Second  Year  of  GEORGE  IV. 


677 


the  third  point,  it  is  clear  that  Miss  Bingham  was  not  a 
witness.  The  case  of  Doe  v.  Wilde  (a),  is  exactly  in 
point*    Tberule,  therefore,  must  be  discharged, 

HoLiiOYD  J.  As  to  the  last  point,  I  am  entirely  of 
the  same  opinion,  and  shall  add  nothing  to  what  has 
fallen  from  my  brother  Bat/let/.  I  am  also  of  opinion^ 
that  tlie  deed  having  been  executed  by  Lassam  and  his 
trustees,  was  complete  as  to  them.  The  subsequent  al« 
teration  did  not,  at  all  events,  revest  the  term  in  them. 
For  even  the  cancelling  of  a  deed  does  not  revest  the 
property  conveyed.  That  appears  from  the  case  of  Bolton 
v.  the  Bishop  of  Carlisle  (6),  and  the  same  principle  is  to 
be  collected  from  Boe  dem.  Lord  Berkeley  v.  the  Arch^ 
bis/ujp  of  York  (c).  Those  cases  shew  that  even  the  de- 
struction of  a  deed  does  not  revest  the  rights  conveyed 
by  it.  Lassam,  therefore,  and  his  trustees,  by  the  exe- 
cution of  the  deed,  extinguished  the  term ;  and  the 
deed,  therefore,  remains  a  valid  deed  as  to  Bingham. 
With  respect  to  the  other  point,  I  am  of  opinion,  that 
the  onus  probandi  lies  upon  the  party  seeking  to  avoid 
the  deed,  by  want  of  enrolment ;  and  Doe  v.  Mason  {d) 
is  an  authority  in  point.  The  case  of  a  bargain  and 
sale  is  distinguishable ;  for  a  bargain  and  sale  do  not 
operate  at  common  law,  but  by  statute,  if  enrolled.  It 
is,  therefore,  in  that  case,  necessary  to  prove  the  en^ 
rolmeut;   for  there  it  is  part  of  the  title. 


1821. 

"Doe,  denu 
Lewis, 
againtt 


Best  J.  I  am  of  the  same  opinion.  The  deed  of 
the  mortgagee  was  in  this  case  complete  before  the 
blanks  were  filled  up  in  the  other  parts  of  the  deed,  and 


(a)  5  Taunt.  183. 
(c)  C  East,  SG. 


(f/)  3  Campb.  7, 


if 
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Ferris  against  Bond.  j!a'''eL 

I'^HIS  action  wa8  brou£:ht  upon  the  foUowinir  instru-  Where «  note 
.  stated  that /.& 

ment.     ^^  I,  John  Corner^  promise  to  pay  to  Absalom  promised  to 
Ferris  the  sum  of  50/.,  with  lawful  interest  for  the  same^  or  order,  a  cer- 
or  his  order,  at  six  months'  notice.    Dated  this  24th  ^J^^^^^ 
June,  1808.    John  Corner^  or  else  Henry  Bond:'    The  HdW^Lfthi. 
first  count  of  the  declaration  treated  this  instrument  as  was  not  a  pro- 

missory  note  by 

an  agreement.   The  second  count,  as  a  promissory  note.  /•  G.  within  the 

statute  of  ^nti^. 

At  the  trial,  before  Burrough  J.,  at  the  last  assizes  for 
the  county  oi  Somerset,  it  was  objected,  that  it  had  no 

4 

agreement  stamp,  and  therefore  could  not  be  received 
in  evidence  as  such;  and  secondly,  that  it  was. not  a 
promissory  note  within  the  statute  of  Anne,  as  the  de- 
fendant was  only  to  become  liable  oa  the  contingency  of 
non-payment  by  Comer,  The  learned  Judge  directed 
the  jury  to  find  a  verdict  for  the  plaintifiTon  the  second 
count,  but  reserved  liberty  to  the  defendant  to  move  to 
enter  a  nonsuit.  A  rule  nisi  was  accordingly  obtained 
by  Gaselee,  in  last  Easter  term,  and  he  cited  Blankenha- 
gen  v.  BlundeU{a),  where  it  was  held,  that  a  note, 
whereby  the  maker  promised  to  pay  to  A.  or  B.  and  C 
a  sum  therein  specified,  value  received,  was  not  a  pro- 
missory note  within  the  statute  of  Anne.  The  only 
distinction  between  the  two  was,  that  there,  the  payee 
was  uncertain,  here,  the  payer  is  uncertain. 

PcU  Serjt.  and  Bayly  now  shewed  cause.     This  does 
not  differ,  substantially,  from  a  several  promissory  note. 

(a)  2  J?.4fwf.  417. 

If 
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1821. 


FxRiiis 
agahut 
Bono. 


If  every  one  severally  promises  to  pay,  it  amounts  to 
nothing  more,  in  fact,  than  a  promise  by  each  to  pay, 
if  the  others  do  not,  for  a  payment  of  one  discharges 
all  the  rest.     All,  it  is  true,  promise  to  pay  at  the  same 
time^  but  in  diis  instance  the  defendant  promises  to  pay 
at  six  months'  notice,  and  if  so,  he  is  to  pay  at  the  very 
same  time  as  Corner^  in  case  Cottier  make  default*     Tie 
words  of  this  instrument,  therefor^  carry  it  no  further 
than  the  common  case,  where  neither  is  liable  to  pay 
on  the  day,  unless  the  other  does  not,  and  where  no 
action  will  lie  against  any  one  till  after  the  day  when 
eitlier  may  be  sued.   This  is,  therefore,  merely  a  several 
promissory  note,  for   **  else"  means  nothing  more  than 
**  or,'*     If,  indeed,  there  be  any  difierence  between  this 
instrument  and  any  other  several  promissory  note,  it  is, 
that  this  is,  in  its  terms,  more  certain ;  for  in  a  several 
promissoi^  note,  the  holder  niay  call  on  either  first ;  but, 
according  to  this  note,  he  is  first  to  call  upon  Comer.   In 
Wilkinson  v.  Ladmdge  (a),  a  question   arose,   whether, 
under  the  circumstances,  there  was  an  acceptance  of  the 
bill  by  letter,  which  was  in  these  terms :  "  The  two  bills 
of  exchange  which  you  sent  me,  I  will  pay,  in  case  the 
owners  of  the  Qjueen  Anne  do  not,  and  they  living  in 
Dublin,  I  must  first  apply  to  them.    I  hope  to  have  an 
answer  in  a  week  or  ten  days.     I  do  not  expect  they  will 
pay  them,  but  I  judge  it  proper  to  take  their  answer  be- 

I 

fore  I  do;  which  I  request  you  will  acquaint  Mr. 
Willcinson  with,  and  that  he  may  rest  satisfied  of  the 
payment."  It  was  objected,  that  this  did  not  amount  to 
an  acceptance,  but  only  a  condition  to  pay  in  case  the 
owners  of  the  Qiieen  Anne  did  not ;  but  it  was  held  to 


(a)  I  Str^  648, 


l>e 
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be  a  good  acceptaace,  because  it  amounted  to  a  promise        1821. 
that  the  plaintiff  should  have  the  money  at  all  events. 


Per  Curiam.  This  is  not  a  promissory  note  by  this 
defendant  within  the  statute  of  Anne.  It  operates  dif- 
ferently as  to  the  two  parties.  It  is  an  absolute  under- 
taking on  the  part  of  Comer  to  pay^  and  it  is  conditional, 
only  on  the  part  of  the  defendant,  for  he  undertakes  to 
pay  only  in  the  event  of  Comer's  not  paying.  The 
rule  for  entering  a  nonsuit  must  be  made  absolute. 

Rule  absolute* 


Fkkrzi 
agamU 

BOMD, 


The  King  against  The   Inhabitants  of      Sutwrday. 

Jvfy  7Ui. 

St.  Mart-L£-Bom£. 


'TWO  justices,  by  their  order,  removed  Michael  HaU'  ^  pa«P«'  *>« 

JL  not  gun  a  set- 

den  from  the  parish  of  SLMary-le-bpnej  in  the  dement  by  Iut- 
county  of  Mtddlesex^  to  the  parish  ot  StPancrasj  m  the  nementofmore 
same  county.     The  sessions,  on  appeal,  discharged  the  vjo^e,  and  ba^ 


more 


order,  subject  to  the  opinion  of  this  Court  upon  the  2«^moi 
following  case.     The  pauper  hired  an  unfurnished  shop  jS^^^but 
in  the  parish  of  StPancras.  of  the  yearly  value  of  10/.  l*"*?^  ^, 

'  »  .^         i^  days  before  tli0 

and  upwards,   and  lived  therein  eitfht  months.     He  pa«ngoftbe 
afterwards  hired  an  unfurnished  shop  and  parlour,  part  fc^whichare- 
of  a  house  in  the  parish  of  StMary-le-bone^  at  the  rent  twelvemonths 
of  2(>/.  a  year,  which  he  took  possession  of  on  the  25th  cMd^^confer 
May,  1819,  and  resided  in  and  occupied  the  said  last-  *  »«***«°«»*- 
mentioned  premises  upwards  of  40  days,  but  only  38 
days  of  such  residence  and  occupancy  had  elapsed  on 
the  2d  day  of  JmZj^,  1819,  the  day  on  which  the  51>  G.  3. 

c.  50. 


/ 
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ld21«       c.  50.  received  the  royal  assent.     The  sessions  were  of 
^  opinion,  that,  by  this  residence,  the  pauper  gained  a 

T*li6  King 

against        Settlement    in    St.  Maty-k-bojiCy    and    discharged    the 

The  Inhabit-  ,  ^ 

anu  of       order. 

St.  Makt-u- 

BOVK. 

Scarlett  and  AdotphuSf  in  support  of  the  order  of 
sessions.  The  settlement  being  in  progress  to  be  ac- 
quired at  the  time  when  the  59  G.  3.  c.  50.  received 
the  royal  assent,  must  be  governed  by  the  law  as  it 
existed  before  the  passing  of  that  act.  All  the  words 
of  the  act  are  future,  and  there  is  no  clause  affect- 
ing settlements  already  in  progress.  The  principle  to 
be  found  in  the  case  of  Ashbumham  v.  ^radshaw  (a) 
is  in  point.  There  a  devise  to  charitable  uses  was 
made,  by  a  will,  dated  in  1 734.  The  testator  lived  till 
Mi/f  1736,  a  month  after  the  mortmain  act  had  passed, 
and  upon  a  case,  the  Judges  certified  that  the  devise 
was  good;  and  the  Attorney-Generalw. Lloyd {b\  and 
Same  v.  Andrews  {c)  are  to  the  same  effect.  So,  in  GiU* 
more  v.  Sfiuier  {d)f  where  a  parol  agreement  had  been 
made  previously  to  the  statute  of  frauds,  and  the  action 
was  brought  subsequently,  it  was  held  not  to  be  within 
the  4th  section ;  and  the  Court  there  put  the  case  of  a 
will  executed  without  the  formalities  required,  which 
they  said  would  be  valid,  if  made  before  the  act,  al- 
though the  testator  survived  the  passing  of  the  act. 
These  cases  seem  analogous  to  the  present,  and  shew 
that  the  whole  transaction  must  be  subsequent  to  the 
passing  of  the  act.  Here,  tlie  settlement  was  in  pro- 
gress at  that  time. 


(a)  2  At,  36.  (b)  3  Atk.  551. 

(c)  1  Vcs.ten.  225.  (rf)  2  Z«;.227. 


Nohn^ 
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Nolari,  contra,  contended,  that,  as  the  pauper  had        1^2^. 
resided  only  38  days  at  the  time  of  the  passing  of  the      -j^^  jf^^g 

59  G.  3.  c.  50.,  the  settlement  not  being  complete  under  rj^^^^i^^^ 

the  old  law,  must  be  reirulated  by  that  act,  and  then  a  „  ^^^^ 

O  J  '  ^  Sl.MAaY-LK- 

residence  of  twelve  months  upon  the  tenement  is  neces-         bohi. 
sary  to  confer  a  settlement. 

Cur,  adv.  vuU. 

And  now  (absente  Abbott  C.  J.)  the  judgment  of  the 
Court  was  delivered  by 

Bayley  J.  The  question,  in  this  case,  turns  en« 
tircly  upon  the  construction  of  the  statute  59  6.  S.  c.50.^ 
which  took  effect  from  the  second  oijvly^  1819.  The 
pauper  had,  on  that  day,  resided  m  and  occupied,  for  a 
period  of  thirty-eight  days,  part  of  a  dwelling-house  in 
Mary-U'hone  parish,  at  26/.  a-year;  so  that,  if  the  sta- 
tute had  not  been  passed,  he  would  undoubtedly  have 
acquired  a  settlement  in  Mary-le-bone  by  his  subsequent 
residence  and  occupation,  which,  in  the  whole,  con- 
siderably exceeded  forty  days.  But  he  had  not,  on  the 
second  of  «/2/fy,  acquired  such  settlement.  It  was  con- 
tended, that  the  statute  being  wholly  expressed  in  the 
future  tense  did  not  apply  to  such  a  case,  but  must  be 
considered  as  wholly  and  absolutely  prospective^  and 
confined  to  tepements  hired  after  the  day  on  which  the 
statute  took  effect.  If  this  be  the  true  construction, 
then  a  residence  of.  one  day  prior  to  the  statute,  con- 
nected with  a  continued  residence  in  pursuance  of 
the  original  hiring  for  thiirty-nine  days  after  the  sta- 
tute, will  confer  a  settlement.  The  statute,  however, 
had  in  view,  as  appears  by  the  preamble,  the  pre- 
venting of  the   disputes  and  controversies  which  had 

arjsen 
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1321. 


The  KiHO 

The  Inhabit- 
ants of 

Sp.  Mart-uc- 
Boxx. 


arisen  respecting  the  settlement  of  poor  people  by  the 
renting  of  tenements.  And  we  think  this  object  will 
be  best  attained  by  giving  to  the  words  of  the  enacting 
part  their  full  and  absolute  e£Pect,  and  by  considering 
the  statute  as  applicable  to  every  case  within  its  scope, 
wherein  a  previous  settlement  h^  not  been  completely 
gained  and  established  before  the  statute  was  passed. 
A  contrary  construction  might  open  the  door  to  many 
disputes  and  controversies  as  to  the  nature  and  efl^ct  of 
of  inchoate  titles.  Whereas,  according  to  the  con« 
struction  which  We  adopt,  the  only  enquiry  hereafter 
will  be^  whether  a  settlement  had  been  acquired  before 
the  2d  Jfidy,  and  the  case  will  be  considered  as  if  the 
pauper  had  died  or  removed  from  the  tenement  on  the 
first  day  of  that  month,  and  as  if  he  had  resided  on,  but 
not  after  that  first  day  o(July. 

Order  of  Sessions  quashed  and 
original  order  confirmed. 


July  10th. 

A  trust  created 
by  s  defendant 
in  favour  of 
himself  and 
another  person, 
is  not  a  trust 
witfiin  39  CWr.  2. 
o.  5*  s,  10.» 
that  clause  be- 
ing confined  to 
cases  where  the 
trustees  are  seis- 
ed or  possessed 
in  trust  for  a 
defendant 
alone,  and  not 
jointly  with 
another  person. 


Doe,  dem.  Hull,  against  Gre£Mhill« 

npHIS  was  an  ejectment,  tried  before  Abboil  C.  J.,  at 
the  Middlesex  sittings  after  last  Mickaelmas  term, 
when  a  verdict  was  found  for  the  lessor  of  the  plain- 
tifi*,  who  claimed  under  a  judgment  recovered  against 
the  defendant,  and  a  writ  of  elegit  and  inquisition 
thereon,  taken  and  returned ;  but  liberty  was  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit,  upon  an 
objection  taken  at  the  trial.  The  objection  was,  that, 
by  a  deed,  executed  23d  June^  1809,  long  before  the 
plaintifi*'8  judgment  was    recovered,  the  legal  estate 

in 
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in  the  premises  was  vested  in  trustees,  for  the  purpose        1821. 

of  securing  an  annuity  to  the  defendant's  mother,  (a) 

By  the  deed,  the  trustees  were  empowered  to  enter,  in        Huli^ 

agahut 

case  the  annuity  was  in  arrear;  which  they  did  in  Oaxxkbux* 
1817.  But,  at  the  time  of  the  execution  of  the  elegit, 
and  of  commencing  the  present  action,  there  was  no- 
thing in  arrear.  It  was  contended,  for  the  plaintiffs, 
that  the  case  fell  witliin  the  S29  Car.  2.  c.  3.  5. 10.,  as 
being  premises  held  in  trust  for  the  defendant.  A 
rule  nisi  having  been  obtained  by  Scarlett^  in  last  Hilary 
term,  for  entering  a  nonsuit, 

Manyat  and  Archbcld  now  shewed  cause.  By  the 
29  Car.  2.  c.  3.  s.  10.  it  is  enacted,  ^^  That  it  shall  be 
lawful  for  every  sheriff*,  to  whom  any  writ  shall  be  di- 
rected, at  the  suit  of  any  person,  upon  any  judgment, 
statute,  or  recognizance,  to  deliver  execution  of  all  such 
lands,  tenements,  rectories,  &c.,  as  anjr  other  person  be  in 
any  manner  or  wise  seised  or  possessed,  in  trust  for  him 
against  whom  execution  is  so  sued,  like  as  the  sheriff*  Qr 
other  officer  might  or  pught  to  have  dotic,  if  the  said 
party  against  whom  execution  is  sued,  had  been  seised 
of  such  lands,  &c.  of  such  estate,  as  they  be  seised  of 
in  trust  for  him  at  the  time  of  the  execution  sued." 

m 

Now  here  the  term  is  held  by  the  trustee,  for  the  pur- 
pose of  securing  Mrs.  GreenhiW^  annuity,  and  he  is  to 
be  at  liberty  to  enter  and  take  possession,  from  time  to 
time,  as  arrears  may  arise,  but  subject  to  this,  the  pre- 
mises are  held  in  trust  for  Grccnhill^  the  defendant. 
Suppose  the  defendant  had  desired  to  be  put  into  pos- 

{a)  The  trusts  of  the  deed  arc  so  fully  stated  ifi  the  judgment,  that  they 
are  here  omitted. 


Vox-  IV.  3  A 


session, 
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1881.      session,  the  trustees  could  not  have  refused  to  do  it,  the 
Doi,  denu     *"^""*^y  ^^^  being  in  arrear.    And  if  they  had  refused,  he 

HoLL,       might  have  brought  an  ejectment  against  them.     Here 
QwaaaoLL    the  inquisition  finds  that  the  property  is  subject  to  the 
annuity,  which  the  judgment  creditor  does  not  seek  to 
disturb.     Under  the  statute^  the  term,  being  vested  in 
the  trustees  in  trust  for  the  defendant,  may  be  taken 
under  the  elegit,  and  it  is  only  so  &r  as  it  is  in  trust  for 
the  defendant,  that  the  judgment  creditor  is  oititled  to 
it.     For  if  the  annuity  be  in  arrear,  the  trustees  may 
again  eject  the  creditor.     The  efifect  of  the  statute  is, 
to  remove  the  term  out  of  the  way  of  the  lessor  of  the 
plaintiff,  which  otherwise  would  prevent  him  from  re- 
covering.    The  statute  expressly  states,  that  a   trust 
miay  be  taken  under'  an  execution.     Now  it  may  be 
either  a  trust  created  by  a  third  person  in  favour  of  the 
*"     defendant,  or  one  created  by  the  defendant  himself^  either 
in  his  own  favour,  or  in  favour  of  himself  and  some  other 
person  jointly.    The  test  as  to  the  first  class  is  this : 
divest  the  case  of  the  trust,  and  consider  it  as  a  legal 
estate,  and  if  in  that  case  it  would  be' extendible^  it  will 
be,  when  a  trust  estate,  within  the  statute.     Now,  if 
here  it  had  been  a  conveyance  by  a  third  person  to 
Mrs.  Greenhill  and   the  defendant,  of  a  l^al  estate, 
either  as  tenants  in  common,  or  joint  tenants,  the  in- 
terest of  the  defendant  would  be  extendible.     If  so,  a 
trust  of  that  sort  would  be  within  the  statute.    As  to  the 
second  class,  a  conveyance  ^to  others  in  trust  for  the  jier* 
son  conveying  alone,  was  always  void,  as  being  a  volun- 
tary conveyance,  und  so  could  not  require  the  assistance 
of  the  statute  to  render  it  capable  of  being  taken  under 
an  elegit.     That,  however,  could  not  be  the  trust  con- 
templated by  Lord  Hale^  the  framer  of  the  statute  of 
-  frauds. 


1 
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frauds.      He  must,    therefore,    have   contemplated  a  1821. 

trust,  if  created  by  a  defendant  himself  not  solely  in  ^^ 

favour  of  himself,   bat  of  himself  jointly  with  some  Hull, 

other  person,  which  is  the  trust  in  this  case.    This,  GaBumUi 
therefore,  is  a  case  falling  within  the  statute. 

Scarlett  and  Hutchinson^  contra,  contended,  that  stip^ 
posing  the  argument  correct,  as  urged  on  the  other 
side^  that  a  trust  created  by  a  man  in  his  own  fiivour 
was  altogether  void,  then  it  followed,  that  in  this  case 
the  trust,  as  to  the  defendant,  was  void ;  and  then  the 
premises,  in  point  of  law,  were  held  in  trust  for  Mrs. 
GrecnhiU  alone.  But  if  not,  then  the  true  construction 
of  the  statute  was  to  confine  it  to  cases  of  trusts  held 
solely  for  the  benefit  of  the  defendant,  which  this  was 

not 

« 

Cur,  adv.  vtdi. 

And  now,  on  this  day,  the  judgment  of  the  Court  was 
delivered  by 

AfinoTT  C.  J.  We  have  considered  of  this  case,  and 
are  of  opinion,  that  the  rule  must  be  made  absolute. 
The  ejectment  was  brought  on  a  judgment  recovered  by 
the  lessor  of  the  plaintiiF  against  the  defendant,  and  a 
writ  of  elegit  and  inquisition  thereon  taken  and  returned. 
It  was  brought  'for  the  recovery  of  a  moiety  of  some 
chambers  in  LincoMs  Inn.  Mr.  Grecnhill  defended  as 
landlord.  The  question  at  the  trial,  and  afterwards  be- 
fore the  Court,  arose  upon  the  eficct  of  a  deed  executed 
by  th^  defendant  and  his  mother,  Mrs.  Greenhill^  some 
considerable  time  before  the  plaintiff's  judgment  against 
him,  for  the  purpose  of  securing  to  her  an  annuity  for 

3A  2  her 
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1821.       her  life»  to  be  issuing  out  of  the  premises  ia  question, 
— -^       inter  alia,  in  lieu  of  her  dower.      The  deed  recited, 
Hull,        that  Jomes  Qreenhill  was,  at  the  time  of  his  decease, 
Qmmmmhilu    seised  in  fee-simple  in  possession  of  the  freehold  cham- 
bers, the  subject  of  this  action,  and  of  other  freehold  and 
copyhold  property ;  the  whole  of  which  proper^  was  li- 
able  to  the  right  of  dower  and  free  bench  oHMary  Green^ 
hillf  his  widow ;  and  that,  on  the  decease  oi  James  Green^ 
hiUf  the  whole  of  the  said  estates  became  vested  in  the 
defendant,  Edward  GreenkUlj  his  son  and  heir  at  law, 
subject  to  the  said  right  of  dower ;  and  that  it  had  been 
agreed  between  the  defendant  and  Mary  GreenhiU^  that 
the  defendant  should  secure  to  her  an  annuity  or  rent- 
charge  of  88/.  during  her  life,  to  be  payable  out  of  the 
said  chambers ;  and  that,  in  consideration  thereof^  Mary 
GreeiihiU  should  release  her  right  to  dower  and  free 
bench  in  all  the  freehold  and  ^copyhold  hereditaments. 
The  deed  then  proceeded  to  state,  that  Edward  GreenhiU 
and  Mary  GreenhiU  bargained  and  sold,  &c.  unto  P.  B. 
CoaleSf  the  chambers,    with   their   appurtenances,  ha- 
bendum to  him,  to  tlie  use,  intent,  and  purpose,  that 
Mary  GreenhiU  might,  during  her  life,  receive  one  an- 
nual rent^charge  or  yearly  sum  of  88/.,  which  was  to 
be  in  full  satisfaction  of  her  right  to  dower  or  free 
bench,  with  power  of  distress,  &c«,  to  the  use  of  Coates^ 
for  09  years,  without  impeachment  of  wast^  and  upon 
the  trusts  therein  mentioned ;  and  from  and  after  the 
end  and  expiration,  or  sooner  determination  of  the  term 
of  99  years,  to  the  use  of  Edward  GreenhiUy  his  heirs 
and  assigns  for  ever ;  and  as  to  the  term  of  99  years, 
upon  the  following  trusts :  first,  to  permit  Edward  Green* 
hill  to  receive  and  take  the  rents  and  profits,  until  de- 
fault made  in  the  payment  of  the  rent-charge,  or  until 

JSb  Green^ 
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E.  Greenhill  should  neglect  to  insure  the  premises,  and         1881* 
upon  further  trust,  that  in  case  the  rent-charge  should  ^^^ 

be  in  arrear  for  the  space  of  40  days,  that  it  should  be         Hull, 
lawful  for  Coates  to  enter  upon  the  said  chambers,  and      Gwxum^ 
to  receive  the  rents  thereof  and  out  of  the  same,  or  by 
mortgage  or  sale  of  the  chambers,  &c.,  for  all  or  any 
part  of  the  said  term  of  99  years ;  or  by  bringing  ac- 
tions against  the  tenants  of  the  premises,  for  the  re- 
covery of  rents  in  arrear,  or  by  making  entry  upon  the 
premises,  to  levy,  raise,  and  pay  all  such  arrears  of  the 
rent-charge,  with  all  costs,  &c. ;  and  upon  further  trust, 
that  in  case  the  defendant  should  at  any  time  neglect 
to  insure  the  premises,  it  should  be  lawful  for  Coates 
to  levy  money  sufficient  to  pay  the  premium  to  in- 
sure the  premises,  and  to  apply  the  same  accordingly; 
and  to  permit  the  said  Em  GreenhiUi  as  to  the  residue,  to 
receive  the  rents  and  profits.    There  then  followed  a  pro- 
viso, that,  upon  the  death  of  Mary  Greenhill j  and  payment 
of  the  arrears  of  the  rent-charge,  the  term  should  cease 
and  determine.   The  personal  representative  of  CoateSf 
the   termor,  had  recovered  the  premises  by  ejectment 
sometime  ago,  the  annuity  being  then  in  arrear ;  the  ar- 
rears had  been  discharged,  and  the  annuity  afterwards 
kept  down,  Mrs.  G.  receiving  money  for  the  latter  pur- 
pose, from  time  to  time,  from  tlie  tenants  of  the  premises; 
and  nothing  was  due  to  her  at  the  time  of  the  execution 
of  tlic  elegit,  or  of  the  commencement  of  the  present 
action.     For  the  plaintiff,  it  was  contended,  that,  under 
these  circumstances,  the  term  must  be  considered  as  a 
trust  for  the  defendant,  within  the  operation  of  the 
tenth  section  of  the  statute  of  frauds,  ond  that  the  pre- 
mises were  liable  to  the  executi(Mi  by  elegit,  under  the 
provisions  of  that  statute,  and  might,  after  such  exe* 

3  A  3  cution. 
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1821.       cutioni  be  recovered  by  ejecti^ent.    For  the  defendant, 

jj^    ,^^     it  wan  insisted,  that  the  term  was  a  bar  to  the  eject- 

Hirix,        ment':  that  this  was  not  a  trust  within  that  statute ;  and. 

agamU 

QtLMKvmLu    supposing  it  to  be,  and  that  the  premises  might  be  sub- 
ject to  the  el^it,  yet  that  the  possession  thereof  could 
not  be  recovered  by  ejectment  out  pf  the  hands  of  the 
trustee,  who  had  the  legal  title  for  the  term.     It  is  un- 
necessary to  give  any  opinion  upon  the  latter  point; 
because  we  are  ^11  of  opinion,  that  this  case  does  not 
present  a  trust  within  the  intent  and  meaning  of  the 
statute.    The  words  of  the  statute  are,  **  seised  or  pos* 
sessed,  in  trust  for  him  against  whom  execution  is  sued, 
like  as  the  sheriff  might  and  ought  to  do,  if  that  per- 
son were  seised/'    This  statute  made  a  change  in  the 
common  law,  and,  up  to  a  certain  extent  at  least,  made 
a  trust  the  sulgect  of  enquiry  aud  cognizant  in  a  legal 
psoceeding.    We  think  the  (rust  that  is  to  be  thus 
treated,  must  be  a  clear  and  simple  tru^t,  for  the  be- 
nefit  of  the  debtor ;  the  object  of  the  statute  appearing 
to  us  to  be,  merely  to  remove  the  technical  objection 
arising   from  the  interest  in  land  being  legally  vested 
in  another  person,  where  it  is  so  vested  for  the  benefit 
of  the  debtor.     It  is  obvious,  that  the  term  of  years, 
in  the  present  case,  ^wos  not  created  for  the  benefit  of 
Mr.  Greenhillj  the  debtor,  but  for  the  benefit  and  secu- 
rity of  his  mother,  Mrs.  GreenhiUi  she  is  the  principal 
pbject  of  the  trust.    And,  though  it  be  true  that  the 
term  is  declared  to  be  in  trust  for  him,  until  default  be 
made  in  the  payment  of  the  annuity,  yet  such  a  default 
had,  in  fact,  occurred,  whereby,  according  to  the  de- 
claration of  trust  contained  in  the  deed,  .the  trust  for 
him  had   ceased  for  a. time  at  least;    and  possession 
had  been  actually  recovered,  by  a  proceeding  at  law,  for 

the 
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the  benefit  of  bis  mother,  who  had  continued  to  receive 
the  annuity  from  the  tenants  in  virtue  of  that  recovery ; 
so  that  the  case  is  more  adverse  to  the  lessor  of  the 
plaintiff  than  it  might  have  been,  if  no  default  had 
been  made  by  the  defendant,  nor  recovery  had  against 
him,  for  the  benefit  of  his  mother.  And  it  would  be  quite 
an  anomaly  in  the  law  to  allow  one  person  to  recover 
a  possession  of  land,  liable  to  be  defeated  and  divested 
at  the  suit  of  another,  claiming  under  a  title  created 
before  the  time  of  such  recovery,  and  actually  existing, 
and  shewn  to  the  Court  at  that  very  time.     We  abstain 
from  saying  finy  thing  as  to  any  other  remedy  that  the 
lessor  of  the  plaintiff  may  be  supposed  to  have  in  the  pre- 
sent cas^     It  is  sufficient  for  us,  and  for  the  purpose  of 
the  present  cause,  to  say,  that,  in  our  opinion,  under  the 
facts  proved  at  the  trial,  the  term  was  not  held  in  trust 
for  the  defendant,  within  the  me^ping  and  intent  of  the 
statute  of  frauds.     The  present  rule,   therefore,  must 
be  made  absolute,  and  the  posted  be  delivered  to  the 

defendant. 

Rule  absolute. 


1821. 

Doe,  denu 

HOLL» 

agtthui 

GEKtlfMtLL. 


Jackson  against  Davjso}^. 


SaturdMy, 
July  7th. 


A  RULE  nisi  had  been  obtamed  for  setting  aside  the  An  insolTent 
P  _    ,        .     -  -  debtor  having 

warrant  oi  attorney,  and  the  judgment  entered  up  petitioned  ths 
thereon  in  this  case,  and  for  discharging  the  defendant  to  be  discbarg- 

ed  under  the 
act,  «  creditor  gave  notice  of  bis  intention  to  oppose  him,  on  the  ground  that  the 
debt  was  frauduIenUy  contracted.  To  induce  the  latter  to  withdraw  his  opposition,  the  insol- 
vent agreed  to  execute,  within  three  days  after  his  discharge,  a  warrant  of  attorney  for  the 
debt,  and,  in  the  mean  time,  to  give  a  promissory  note  of  a  third  person  for  the  amount, 
which  was  to  be  delivered  up  on  the  execution  of  the  warrant  of  attorney.  The  insolvent 
was  discharged,  and  the  warrant  of  attorney  was  executed  on  the  delivery  up  of  the  note. 
The  Court  set  aside  the  warrant  oC  attorney,  and  the  judgment  entered  up  thereon,  on  the 
ground  that  the  agreement  on  which  they  were  founded  was  contrary  to  the  policy  of  the 
insolvent  act,  inasmuch  as  it  enabled  the  creditor  to  take  to  himself  a  large  portion  of  the 
future  effects,  which  the  legislature  intended  to  be  distributed  amongst  all  the  creditors. 


3  A4 
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1821.       out  of  the    custody    of   the   marshal.      It  appeared 
— ^-*       upon  the  affidavits^  that  the  defendant,  in  Naoember^ 
against        1820,   WR8  discharged   under    the    insolvent  act,    the 
1  Geo.  4.  c.  ]  19.     The  plaintiff*,  on  that  occasion,  was  an 
opposing  creditor  for  a  debt  of  1 200/.,  which  was  prin- 
cipally  for  money  lent,  for  the  purpose  of  enabling  the 
defendant  to  remove  an  execution  out  of  his  dwellings 
house,  and  as  a  security,  he  gave  the  plaintiff  a  bill  of 
sale  of  all  his  household  goods.     Notwithstanding  thi% 
the  defendant  fraudulently  removed  his  goods  from  the 
premises  under  a  collusive  execution.  On  these  grounds 
the  plaintiff^  gave  notice  of  his  intention  to  oppose  the 
defendant's  discharge.     In  order  to  induce  the  plaintiff 
to  withdraw  the  opposition,  the  defendant  agreed  to  se- 
cure the  debt  by  a  warrant  of  attorney,  to  be  executed 
within  three  days  qfier  the  defendant's  discharge,  and  in 
the  mean  time,  by  a  promissory  note  of  a  friend,  payable 
on  demand,  the  plaintiff*  undertaking  to  deliver  up  such 
notes,  on  the  defendant's  executing  the  warrant  of  at- 
torney.    In  pursuance  of  such  agreement,  the  note  was 
given  and  cancelled  on  the  execution  of  the  warrant  of 
attorney,  and  the  first  instalment  having  become  due, 
the  plaintiff*  had  entered  up  judgment  and   sued  out 
execution. 

Scarlett  and  Pollock  now  shewed  cause*  The  plaintiff 
in  this  case  might,  by  opposing  the  defendant's  dis- 
charge, have  caused  him  to  suffer  two  years'  imprison- 
ment, under  1  Geo.  4.  c.  lUK  sec.  18.  That  provision 
was  introduced  for  the  benefit  of  the  creditor,  and  it  is 
competent  to  a  man  to  renounce  a  provision  of  an  act  of 
parliament  which  is  in  his  own  favour.  Here  the  war- 
rant of  attorney  was  not  given  until  qfla*  the  defendant's 
discharge ;   it  therefore  created  a  new  debt.     IBayky  J. 

Was 


Datisok. 
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Was  it  not  a  debt  **  occasioned"  before  the  discharge  ?]        1821. 
Here  the  debt  on  the  warrant  of  attorney  was  occasioned        . 

^  Jackson 

not  by  the  first  debt,  but  by  the  promissory  note  which  asaintt 
the  plaintiff  delivered  up  to  be  cancelled.  The  object 
of  tlie  act  was,  to  protect  those  who  were  creditors  be- 
fore the  discharge  of  the  insolvent.  Persons  becoming 
creditors  subsequently  to  the  discharge,  were  not  within 
the  contemplation  of  the  legislature.  [^Ben/ley  J.  Does 
not  this  warrant  of  attorney  injure  the  rights  of  the 
other  creditors,  as  to  their  claim  upon  the  future  efiects 
of  the  insolvent?]  The  difficulty  of  obtaining  the  fu* 
ture  efiects  of  the  insolvent  by  the  provisions  of  the 
act  is  such,  tliat  they  can  scarcely  be  said  to  have  their 
rights  affected ;  though  it  must  be  confessed,  that  the 
payment  of  the  debt  under  this  warrant  of  attorney 
must  be  provided  for,  before  any  part  of  the  future 
effects  could  be  divided  among  the  other  creditors  spe- 
cified in  the  defendant's  schedule.  This,  however,  is  not 
an  application  on  the  part  of  any  of  the  other  creditors, 
whose  rights  might,  by  possibility,  be  affected  by  it, 
but  of  the  defendant  himself,  who  having,  for  his  own 
benefit,  and  to  avoid  a  severe  judgment  by  the  Court 
before  whom  he  sought  to  be  discharged,  entered  into 
a  subsequent  security,  seeks  to  get  rid  of  it,  now  that 
his  creditor  is  without  remedy  against  him,  under 
the  provisions  of  the  insolvent  act.  The  effect  of  a 
judgment  of  imprisonment  against  him,  under  the  18th 
section  of  the  act,  would  have  been  to  drive  him  to 
procure  his  liberty,  by  application  to  friends  to  enable 
him  to  discharge  the  debt  due  to  the  plaintiff,  which 
would  require  him  to  contract  debts  to  those  friends, 
which  it  could  not  be  contended  would  not  be  legiti- 
mately contracted,  so  as  to  entitle  thetn  to  bo  provided 

.  for 
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1821.        for  out  of  the  future  effects,  as  debts  contracted  sub** 
""""^       sequently  to  the  discharge,  in  preference  to  the  debts  in 

Jackson  *  .»  o  * 

aigahui  the  schedule*  The  arrangement  now  sought  to  be  set 
asidci  has  merely  effected  the  same  object  by  a  less 
circuitous  mode.  The  Court,  therefore,  will  be  very 
unwilling  to  relieve  the  defendant  in  this  case,  upon  the 
plea  that  the  security  which  he  has  given  to  the  plain- 
tiff is  contrary  to  the  policy  of  the  insolvent  act. 

Gtirney  and  Abraham^  contra.  It  is  contrary  to  the 
policy  of  the  insolvent  debtors'  act,  that  this  warrant  of 
attorney  should  be  permitted  to  operate  as  a  valid  se- 
curity. The  object  of  the  legislature  was,  that  the 
person  of  the  debtor  should  be  free^  as  to  all  debts  con- 
tracted, incurred,  or  occasioned  before  his  discharge, 
and  that  his  property,  acquired  after  his  discharge,  should 
be  distributed  among  all  his  creditors.  Now  the  debt 
due  upon  this  warrant  of  attorney,  was  one  occasioned, 
at  least,  before  the  dbcharge^  within  the  'meaning  of  that 
word  in  the  8th  section.  If  it  be  permitted  to  stand, 
the  plaintiff  will  thereby  take  a  portion  of  the  future 
property  of  the  ^debtor,  to  the  prejudice  of  the  general 
creditors ;  or  he  may  even  take  out  execution  against 
the  person  of  the  debtor.  On  the  other  hand,  if  the 
debtor  has  fraudulently  contracted  debts,  fiiir  dealing 
to  the  public  requires  that  he  should  be  opposed  on  that 
ground,  and  he  might  then  have  been  subjected  to 
further  imprisonment,  under  section  18.  In  Wilsons, 
Kemp  (a),  it  was  held,  that  an  insolvent  debtor,  who  had 
taken  the  benefit  of  the  insolvent  act  then  in  force,  was 
not  liable  to  arrest,  upon  a  subsequent  promise  to  pay 
a  debt  contracted  prior  to  the  day  prescribed  in  the 
act.    The  words  in  that  act  were,  that  no  person  shall 

(«)  5  M,  ^  S*  595. 

here- 
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hereafter  be  imprisoned,  by  reason  of  any  debt  con-       182L 
tracted,  incurred,  occasioned,  owini^,  or  irrowinir  due,        -^— 

a  o  o  Jackson 

before^  &c.    That  case  is  expressly  in  point ;  for  in  this       agaiiui 
case,  the  old  debt  was  the  only  consideration  for  the 
warrant  of  attorney. 

Bayley  J.  I  am  of  opinion  that  the  rule  for  setting  aside 
this  warrant  of  attorney  and  judgment  ought  to  be  made 
absolute.    It  is  part  of  the  policy  of  the  insolvent  debtors' 
act,  that  the  property  of  the  debtor  shall  be  divided  rate- 
ably  amongst  his  creditors.  Now,  if  this  warrant  of  attor- 
ney were  to  stand  as  a  valid  security,  it  might  operate  in 
fraud  of  the  general  body  of  creditors,  by  enabling  the 
present  plaintiff  to  take  from  them  a  large  portion  of  the 
future  effects  of  the  debtors,  which  tl^je  legislature  mani- 
festly intended  to  be  distributed  among  all  the  creditors. 
Now,  it  has  been  held  in  the  case  of  a  composition 
deed,  that  if  one  of  the  creditors,  before  executing  the 
deed,  obtain  from  the  insolvent  a  security  for  the  residue 
of  his  demand,  by  refusing  to  execute  until  such  security 
be  given,  that  security  is  vpid  in  law,  because  it  is  a 
fraud  upon  the  rest  of  the  creditors,  (a)     So,  too^  by 
the  express  provisions  of  the  bankrupt  laws,  any  security 
given  to  a  creditor  as  a  consideration  to  persuade  him  to 
sign  a  certificate,  is  void.     Now,  it  was  manifestly  the 
intention  of  tlie  legislature,  by  this  act  of  parliament, 
to  secure  a  portion  of  the  future  effects  of  the  debtors  for 
the  benefit  of  those  creditors  whose  names  are  inserted 
in  the  schedule.     By  section  25.,  the  insolvent  court  is 
authorised  to  order  judgment  to  be  entered  up  against 
the  debtor  for  the  amount  of  the  debts  for  which  he 


(o)  See  Cockihoit  v.  BenneU,  2  T.  JL  765.  Jackson  v.  Lomas,  4  T.  R. 
166.    Jackion  ▼.  Duehaire,  9  T.  Ji.  551.     Leketter  t.  Rote,  4  East,  372. 

shall 


DjkVISON. 


696  CASES  IK  TRINITY  TERM 

1821.       ^^^  ^  discharged ;  and  when  the  prisoner  is  of  abilitjr 
— —       to  pay  such  debts,  or  any  part,  the  Court  may  then 
againu        permit  execution  against  the  property  acquired  by  such 
prisoner  after  his  discharge,  for  such  sum  as,  under  all 
the  circumstances  of  such  prisoner,   the   Court  shall 
order;    the  sum   levied  is  to  be  distributed   rateaUy 
among   the   creditors.     This  warrant  of  attorney,  if 
supported,  would  interfere  materially  with  the  policy  of 
the  act,   by  taking  from  the  body  of  the  creditors  a 
portion  of  those  funds  which  the  legislature  meant  to  be 
distributed  among  all,  and  by  defeating  the  effect  of  the 
judgment  entered  up  by  order  of  the  insolvent  court 
It  was  given  in  pursuance  of  an  agreement  between  the 
parties  made  before  the  discharge  of  the  prisoner,  and 
for  the  express  purpose  of  defeating  the  object  of  the  act. 
I  think,  therefore,  that  it  ought  not  to  stand  as  a  valid 
security.     This  rule,  therefore,  must  be  made  absolute. 

HoLROYD  J.     I  am  of  the  same  opinion.     This  war- 
rant  of  attorney  was  founded  upon  an  agreement  which 
is  in  direct  opposition  to  the  policy  of  this  act  of  par- 
liament.    The  object  of  the  act  was,  that  the  person  of 
the  debtor  should  be  free,  with  respect  to  all  those  debts 
from  which  he  had  been  discharged ;  and  that  his  future 
effects  only  should  be  liable  in  the  mode  there  pointed  out. 
Now,  if  this  warrant  of  attorney  were  to  stand  as  a  valid 
security,  the  present  plaintiff  would  be  entitled  to  have 
execution  for  a  debt  which  existed  before  the  debtor's 
discharge,    without    any   application  to   the   insolvent 
court ;  for  his  judgment  would  not  be  under  the  controul 
of  that  court.     He  would,  by  these  means,   be  enabled 
either  to  take  from  the  rest  of  the  creditors  the  property 
subsequently  acquired,  oTj  if  thero   was  no  property, 
he  might  even  take  the  person  of  the  debtor  in  execu- 
tion, 
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tion,  which  is  directly  in  the  teeth  of  the  act  of  par-        1821. 


Jacuok 


liament.   I  think,  therefore,  that  this  warrant  of  attorney, 

and  the  judgment  entered  up  thereon,  ought  to  be  set        agatna 

.  Davmok, 

aside.     This  rule  must  be  made  absolute. 

Best  J.     I  am  of  the  same  opinion.     This  warrant 
of  attorney  operates  in  fraud  of  the  general  body  of 
creditors.     It  has  been  held,  that  where  creditors  enter 
into  a  composition,  deed,  and  one  of  them  take  a  security 
for  a  larger  sum  than  that  stipulated  to  be  paid  by  the 
deed,  that  such  security  is  void ;  because  the  temptation 
to  give  the  security  is  a  fraud  on  the  creditors  who  were 
parties  to  the  contract  on  which  their  debts  were  to  be 
cancelled  in  consideration  of  receiving  a  composition. 
Now,  in  that  case,  the  creditors  are  not  prejudiced  in 
the  same  degree  as  they  are  in  this ;  because  here  the 
future  effects  of  the  insolvent  are,  by  the  provisions  of 
this  act,  directed  to  be  divided  rateably  among  the  cre- 
ditors until  their  debts  are  wholly  paid.     By  enforcing 
such  a  security,  we  should  enable  the  plaintiff  co  deprive 
his  co-creditors  of  some  portion  of  that  fund  which  the 
legislature  jntended  to  be  rateably  distributed  among  all. 
This  rule  must  therefore  be  made  absolute. 

Rule  absolute,  (a) 

(a)  jibboli  C  J.  WM  absent  at  the  prtTy  Council. 


Burt  against  Walker.  ^7!2f' 

'^PHIS  was  an  action  upon  a  bail  bond,  brought  in  The  derk  of 

•^  the  defendant 

Easter  term  last.   Plea,  non  est  factum.     The  bond  was  the  sub- 
was  witnessed  by  one  Smith,  a  clerk  of  the  defendant^  to  a  bcmd,  and^ 

when  he  was 
nibpiaenaed,  said  that  he  would  not  attend ;  and  the  trial  had  been  put  oflT  twice  in  oonse- 
quei  ce  of  his  absence.  Sej^rch  had  also  been  made  at  the  defendant's  house,  and  in  the 
neighbourhood ;  and  upon  receiving  information  at  the  defendant's  ibaUft^  witn«n  was 
gone  to  Margtttet  enmury  was  thcreroade  without  suoctss.  Held  that  iuMHrthete  drcurn- 
stances,  evidence  of  bit  hand-writing,  was  adminible. 

who 


WAfeKUU 
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1821.  who  had  been  subpoenaed  at  the  defimdant's  counting 
"^""^  hoa#e^  and  at  the  time  of  serving  the  subpoena,  said  that 
^«a^  he  should  not  attend.  Evid^ce^  however,  was  given, 
that  he  did  attend  when  the  cause  stood  in  the  paper 
for  trial  the  first  time,  which  was  six  weeks  before  the 
actual  trial.  The  trial  had  been  before  twice  put  otf  on 
account  otSmith*%  absencci  upon  affidavits  that  he  coukl 
riot  be  found.  Search  was  then  made  for  him  at  the 
drfendant's  house,  and  in  the  neighbourhood ;  and  it 
was  likewise  proved,  that,  upon  receiving  information 
at  the  defendant's  house,  that  he  was  gone  to  Margate 
upon  his  master's  business,  the  clerk  of  the  plaintiff's 
attorney  was  sent  thither  to  search  for  him.  Tlie 
affidavits  stated,  that  he  had  been  searched  for  up  to  the 
moment  of  trial,  and  could  not  be  found.  The  tause 
was  tried  at  thie  last  sitting  In  this  term  before  Holrcyd  J. 
who  admitted  eviderice  of  hi6  hand-writing,  but  re- 
served the  point. 

r 

Hdt  moved  for  a  rule  to  shew  cailse,  why  there  should 
not  be  a  new  trial  in  this  case,  on  the  ground  tbat^ 
secondary  evidence  of  the  execution  of  tlie  bond  by  the 
defendant  had  been  improperly  admitted.  Here  the 
witness  had  been  subpoenaed,  and  actually  attended  only 
six  weeks  previous  to  the  trial.  Besides,  the  witness 
was  in  the  condition  of  a  travelling  clerk  to  a  mercan- 
tile house,  and,  with  reference  to  such  condition,  the 
search  had  not  been  sufficient  to  justify  the  admission 
of  secondary  evidence.  It  is  to  be  observed  that 
none  of  the  previous  cases  have  gone  so  fiu*  as 
the  present  In  none  had  the  witness  been  sttl>> 
poenaed  and  attended,  and  at  so  sliort  a  time  pre- 
vious to  the  actual  trial.  His  absence  under  such 
circumstances  might  be  good  ground  for  putting  off  the 
'  trialf 
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trial,  but  not  for  admitting  secondary  evidence.  The  1821. 
principle  of  all  the  cases  ^eems  to  be  this :  that  the  "boe7 
evidence  offered,  that  the  ivitpess  could  not  be  founcf,  ^ainu 
should  be  sufficient  to  justify  the  reasonable  inference, 
either  that  he  was  kept  out  of  the  way  by  collusion,  or 
that  he  was  absent  under  circumstances  which  pre- 
cluded any  reasonable  expectation  that  he  would  be' 
forthcoming  at  the  trial.  But  neither  of  these  infelv 
ences  was  justified  by  the  evidence  in  the  present 
case.  Besides,  the  sufficient  and  reasonable  search 
must  always  have  reference  to  the  circumstances  and 
condition  of  the  witness.  Suppose  a  witness  to  be  a 
traveller  to  a  mercantile  house.  The  same  search 
would  not  be  sufficient  for  a  witness  of  this  description, 
as  for  a  witness  having  a  fixed  residence.  He  cited 
Wardell  v.  Fermor{a)y  Parker  v.  Hoikins{b)^  CunUff  V. 
Sejfion.  {c) 

Abbott  C  J.  I  remember  the  case  well,  iand  there 
wfls>  strong  ground  for  believing  that  the  witness  was  kept 
out  of  the  way,  purposely,  by  the  defendant  It  ap- 
pears, that  upon  receiving  the  subpoenas,  the  witness 
said  he  would  not  attend.  I  do  not  believe  that  he  did 
attend  with  any  view  oT  exhibiting  himself  as  a  wit- 
ness. I  think  that  due  andjdiligent  search  was  made  for 
him,  and  that  the  search  was  made  with  reference  to 
his  condition.  The  case  of  Crosby  v.  Peixy  [d)  is 
strong  as  the  present.  Upon  the  ground  of  collusion, 
and  not  believing  that  the  postponement  of  the  trial 
would  have  assisted  the  plaintiff  in  obtaining  the  at- 
tendance of  this  witness,  I  think  that  the  evidence  of 
his  band-writing  was  properly  admitted. 

(a)  2  Cumpb,  282.  (6)  2  Taunt.  223. 

(c)  2  Eatt,  183.  {d)  I  Tauni,  SSS^ 

Batley 
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1821.  Bayley  J.    The  search  must  certdnly  be  made  with 

■  reference  to  the  coDdition  of  the  witness.     I  think  that 

agamtt  it  has  been  so  made  in  the  present  case.    The  clerk  was 

'^"'**  referred  to  MargcUcy  and  went  thither. 

Best  J.  The  circumstance  of  die  witness  being  sub« 
pcenaed  would  Iiave  been  a  strong  feature,  if  the  Court 
could  believe  that  the  witness  actually  attended  accord- 
ing to  the  subpoena,  but  we  do  not  believe  this. 

Rule  refused. 


HoLROYD  against  Breare. 

T  N  this  case^  re)x>rted  ante,  p.  43.,  the  fiicls  should 
have  been  thus  stated :  It  was  an  action  of  ^trespass 
against  the  two  defendants  for  taking  the  plaintiff's 
goods.  They  pleaded,  first,  the  general  issue;  and, 
secondly,  separate  justifications,  under  a  judgment  and 
execution  against  the  goods  of  a  third  person.  At  tlic 
trial,  a  verdict  was  found  for  both  defendants^  on  their 
pleas  of  justification  as  to  the  major  part  of  the  goods ; 
but  it  turned  out  that  there  were  some  goods  taken,  the 
property  of  the  plaintiff,  and  a  verdict  was  consequently 
found  against  them  as  to  those  goods,  upon  the  goaeral 
issue.  A  motion  was  afterwards  made  (see  ante^  vol.  2., 
p.  4>73.) ;  and  the  Couit  then  ordered  a  verdict  to  be 
entered  for  the  defendant  Brcare  generally ;  but  as  to 
the  other  defendant,  HolmeSj  it  was  left  undisturbed. 

END   OF  TRINITY  TERM. 
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TO  JHE 


PRINCIPAL  MATTERS. 


ABATEMENT. 

Defendant  having  pleaded  in  abate- 
ment, that  four  others  were  jointly 

'  liable  with  himself,  the  plaintiff 
applied  to  the  defendant's  attorney 
to  giv^  the  places  of  residence 
and  additions  of  those  persons, 
which  he  refused,  unless  the  action 
were  discontinued.  Under  these 
circumstances,  the  Court  made  a 
rule  absolute  for  the  defendant  to 
deliver  such  particulars,  or  in  de- 
fault thereof,  for  setting  aside  the 
pica.  To t/lor  and  Others  v,  Harris, 
M.  1  G.  4.  Page  93 

ACTION  ON  THE  CASE. 

1.  A  carrier  had  given  notice  that 
he  would  not  be  answerable  for 
parcels  of  value,  unless  entered 
and  paid  for  as  such ;  and  the 
plaintiffs,  with  the  knowledge  of 
this,  delivered  a  parcel,  contain- 
ing bank  notes  to  a  large  amount, 
without  informing  the  carrier  of 
its  contents.  The  coach  in  which 
the  parcel  was  conveyed,  was  left 
at  midnight,  standing  «for  some 
time  in  the  middle  of  a  very  wide 
street,  with  a  porter,  who  was  or- 
dered to  watch  it ;'  during  this 
time  the  parcel  was  stolen.  At 
Vol.  IV. 


ACTION  ON  THE  CASE. 

the  trial,  two  questions  having 
been  lefl  to  the  jury,  first,  whe- 
ther the  plaintiffs  had  been  guilty 
of  any  unfair  concealment,  by  not 
informing  the  carrier  of  the  nature 
and  value  of  the  parcel ;  and,  se- 
condly, whether  the  carrier  had 
been  guilty  of  gross  negligence : 
Held,  by  three  Judges  i^est  J. 
dissentiente)  that  the  direction  to 
the  jury  was  right.  Batson  v. 
Donovan,  M.  1  G.  if.       Page  21 

2.  Where  an  attorney  for  the  plain- 
tiff suffered  the  case  to  be  called 
on  without  previously  ascertain- 
ing whether  ^  material  witness, 
whom  the  plaintiff  had  undertaken 
to  bring  into  court  had  arrived, 
in  consequence  of  which  the  plain- 
tiff was  nonsuited :  Held,  that  in 
an  action  against  him  for  negli- 
gence, it  was  properly  lefl  to  the 
jury  to  say,  whether  he  had  used 
reasonable  care  in  conducting  the 
cause ;  and  the  jury  having  ^und 
in  the  negative,  the  Court  refused 
to  disturb  the  verdict.  Reece  v. 
jRiVAy,  //.  1  and  2  G.  4.         202 

3.  Where  lights  had  been  enjoyed 
for  more  than  f  0  years,  contigu- 
ous to  land  which,  within  that  pe- 
riod had  been  glebe  land,  but  was 

3  B  con- 
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ANNUITY. 


APPEAL. 


conveyed  to  a  purchaser,  under 
the  55  G.  8.  c.  I*?.,  it  was  held 
that  no  action  would  ]ie  against 
such  purchaser  for  building  so  as 
to  obstruct  the  lightSi  inasmuch 
as  the  rector,  who  was  tenant  for 
life,  could  not  grant  the  easement, 
and  therefore  no  valid  grant  could 
be  presumed.  Barker  v.  Richard'* 

Page  579 


son,  T.  2  G.  4. 


AGREEMENT, 
See  Frauds,  Statute  of. 

ALE, 

See  Appeal,  3. 

ALIEN  ENEMY, 
See  Insurance,  2. 

ANCHOR, 
See  Patent. 

ANNUITY. 

i.  By  letters  patent,  24  Car.  2.,  the 
king  granted  to  the  use  of  i4.,  his 
heirs  and  assigns  for  ever,  an  an< 
nuily  of  lOtxd.  to  be  paid  out  of 
his  revenue  of  four  and  a  half  per 
cent,  at  Barbadoes  and  the  Lee- 
tvard  islands :  Held,  that  this  an- 
nuity was  personal  property,  and 
duly  passed  under  a  will  attested 
by  two  witnesses,  by  a  residuary 
clause  bequeathing  all  the  rest, 
residue,  and  remamder  of  a  tes- 
tatrix's personal  estate  of  what 
nature  or  kind  soever,  to  her 
executors.  Aubhi  v.  Daly^  M, 
1  G.  4.  59 

2.  Where  part  of  the  consideration 
money  lor  an  annuity  had  been 
deposited  in   the   hands   of   the 

frantee's  attorneyi  till  certain 
ouses,  out  of  which  the  annuity 
was  granted,  should  be  completed ; 
but  it  appeared  that  the  money 
deposited  had  all  been  paid  over 
to  the  grantee  in  a  short  time 
after  the  date  of  the  deeds,  and 
there  was  no  Ifraud  in  the  trans- 


action, the  Court  refused  to  set 
aside  the  annuity,  on  the  ground 
that  the  power  given  to  them  by 
the  53  G.  3.  c.  141.  s.  6.  was  dis- 
cretionary, and  that  this  was  not 
the  case  of  a  fraudulent  retainer 
contemplated  by  the  act: 

Held,also,  that  in  Uie  memorial  of  to 
annuity,  under  53  G.  3.  c.  141., 
it  is  sufficient  to  state  that  the 
annuity  was  granted  for  the  lives 
of  i4.  B.|  &c.  (naming  them),  with- 
out stating  their  description  by 
residence  or  otherwise,  or  adding 
that  the  annuity  was  granted  for 
their  joint  lives  or  the  life  of  the 
survivor,  or  for  a  term  of  years 
determinable  on  those  lives : 

Held,  also,  that  in  the  memorial  of 
a  warrant  of  attorney  to  confess 
judgment,  as  a  collateral  security 
for  an  annuity^  it  is  not  necessary 
to  state  for  what  penal  sum  it  au- 
thorises a  confession  of  judgment. 
Barber  v.  Gamson,  H.  1  and  2 
G.  4.  Page  281 

APPEAL. 

1  By  50  G.  3.  c.  48.  s.  25.,  it  is  pro- 
vided, that  any  party  aggrieved  by 
the  conviction  under  that  act,  who 
shall  enter  into  a  recognizance 
to  appear  at  the  next  sessions, 
shall  be  at  liberty  to  appeal  to  such 
sessions :  Held,  that  this  dispenses 
with  the  necessity  of  any  notice 
of  appeal ;  and  that,  if  the  party 
duly  enter  into  the  recognizance, 
the  sessions  are  bound  to  hear  the 
appeal.  The  King  \,  The  Justices 
of  Essex y  H.  1  and  2  G.  4.      276 

2.  Where  by  charter  the  magistrates 
of  a  borough,  which  was  a  county 
of  itself,  held  only  general  sessious 
twice  a-year,  and  not  quarter  ses- 
sions: Held,  that  an  appeal 
against  an  order  of  removal  might 
be  made  to  the  next  general  ses- 
sions of  the  peace  for  such  bo- 
rough. The  KingY.  The  Justices  of 
Carmarthen,  H.  1  and  2G.4.  291 

3.  No 


ARBITREMENT. 


3.  No  ^peal  lici  to  the  aetsioDs  from 
a  conviction  for  telling  ale  with- 
out an  exciae  liceocet  under 
48  G.  3.  e.  143  t.  B.  The  King 
V.  Jos^h  Hahson,  E.  2  G.  4. 
Page  519 

APPEAL,  NOTICE  OF. 
Semble,  that  the  entering  into  the 
tecognieance  required  by  49  G.  3. 
e.  68.  s.  5.  before  the  justiceg, 
trho  make  an  order  of  baitardy, 
does  not  dispense  with  the  nbces- 
sity  of  giving  such  justices  notice 
of  appeal  against  the  drder,  the 
statute  requiring  the  party  to 
give  notice  of  bringing  auth  ap- 
peal, "  and  of  the  cauae  and  mat- 
ter thereof."  But  held,  that  a 
parol  notice  of  auch  appeal,  and 
of  the  cause  and  matter  thereof, 
Will  be  Bufficient.  The  Kins  v. 
The  Justices  of  Salop,  T.  2.  G.  4. 
626 

APPRENTICE. 
Ad  apprentice,  bound  for  seven 
vears  to  A.,  served  him  in  his 
house  between  6ve  and  six  years, 
and  afterwards,  for  the  remainder 
of  the  term,  resided  in  his  mo- 
Iher'a  house,  having  agreed  with 
his  master  that  he  should  be  at 
liberty  to  work  for  whom  he 
pleased,  he  paying  2s.  per  week 
to  his  master.  The  master,  also, 
during  this  time,  occasionally  gave 
him  work,  for  which  he  was  not 
paid :  Held,  that  this  was  not  a 
continuance  of  the  service  to  A. 
for  seven  years  under  tlie  inden- 
ture. The  King  v.  Inmau,  M. 
1  G.  i.  55 

ARBITREMENT. 
Where  a  case  was  referred  by  order 
of  nisi  prius,  and  atler  the  refer- 
cDcCi  but  before  the  making  of 
the  award,  the  plaintilf  became 
bankrupt  i  Held,  that  this  was  no 


ATfdRNEY.  70$ 

revocation  of  the  submission,  and 

that  the  arbitrator  having  awarded 

a  verdict  foi'  the  defendant,  had 

done  right.     Andrens  v.  Palmer, 

ff.  1  and  2  G.  4.  Page  250 

ARREST, 

See  Practice,  20. 

ASSUMPSIT, 

See  Pleadikg,  3. 

1.  Where  a  return  cargo  belonBing 
to  plaintilf  had  been  consigned  by 
the  'defendant  to  B.  and  fT.,  to 
be  held  al  the  orders  of  defendant, 
who  had  a  lien  on  it,  and  such 
cargo  had  been  sold  hyB.  and  fP,, 
and  the  lien  satisfied  :  Held,  that 
the  plaintiff  could  pot  consider 
B.  and  fV.  as  defendant's  agents, 
so  as  to  entitle  him  to  maintain 
money  had  and  received  againat 
the  defendant,  for  the  balance 
remaining  in  the  hands  of  B.  and 
}V.  Tennant  v.  Mackintosh,  T, 
2  G.  4.  594 

2.  Declaration  statbdj  thab'J)!^^!? 
had  cohabited  with  defendant  aa 
his  mistress,  and  that  it  was  agreed 
that  no  further  immoral  connexion 
should  take  place  between  them, 
and  ttiat  defendant  should  allow 
her  an  annuity,  as  long  a*  she 
should  continue  of  good  and  vir- 
tuous life  and  demeanour;  and 
thereupon,  in  consideraiion  of  the 
premises,  and  that  plaintiff  would 
give  up  the  annuity,  defendant 
promised  to  give  her  as  much  aa 
the  annuity  is  worth  Held  bad 
upon  genera)  demurrer.  Ben^ 
ninglon  v.  fVallis,  T.  2  G.  4.    650 

ATTORNEY, 
See  Practice,  1,2,  3. 
1.  Where  on  attorney  for  the  plain- 
tiff suffered  the  case  to  be  called 
on  without  previously  aacerlaining 
whether  a  material  whnest,  whom 
the  plaintiff  had  undertaken  to 
bring  into  court,  had  arrived,  in 
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BAIL. 


BANKRUPT. 


consequence  of  which  the  plaintiff 
was  nonsuited :  Held,  that  in  an 
action  against  him  for  negligence, 
it  was  properly  left  to  the  jury  to 
say,  whether  he  had  used  reason- 
able care  in  conducting  the  cause; 
and  the  jury  having  found  in  the 
negative,  the  Court  refused  to 
disturb  the  verdict.  Reece  v. 
Righy.  H.  I  and  2  G.  4.  Page  202 
2.  The  plaintiff,  after  judgment  re- 
covered, settled  the  action  with 
the  defendant,  and  employed  a 
new  attorney  to  enter  up  satis- 
&ction  on  the  record :  Held,  that 
the  defendant  was  entitled  to  be 
discharged  out  of  custody,  al- 
though the  lien  of  the  plam tiff's 
attorney  on  the  costs  had  not 
been  satisfied.  Marr  v.  Smith, 
E.  2  G.  4.  466 

AUCTIONEER. 
jS^^  Hawker  v.  Pedlar,  1, 2. 

AWARD. 
See  Rules  of  Court. 

Where  a  case  was  referred  by  order 
of  nisi  prius,  and  after  the  refer- 
ence, but  before  the  making  of 
the  award,  the  plaintiff  became 
bankrupt :  Held,  that  this  was  no 
revocation  of  the  submission,  and 
that  the  arbitrator  having  awarded 
a  verdict  for  the  defendant,  had 
done  right.  Andrews  v.  Palmer, 
JF/.  1  and  2  G.  4.  250 

BAIL. 

1.  The  bail  to  the  sheriff  are  dis- 
charged b^  the  defendant's  giving  ' 
a  cognovit  for  payment  of  debt 
and   costs.     Farmer  v.  Thorley, 
M.  1  G.  4.  91 

2.  TKe  proceedings  in  an  action  on 
the  bail  bond  having  been  stayed, 
the  defendant  pleaded  to  the 
original  action,  the  general  issue, 
and  subsequently  a  plea  of  bank- 
ruptcy,, puis  danein  continuance. 


There  being  no  affidavit,  that  the 
application  to  stay  the  proceed- 
ings was  made  on  the  part  of  the 
bail,  the  Court  now  set  aside  the 
latter  plea,    and    restrained  the 
defendant  to  his  plea  of  general 
issue,  on  the  ground,  that  when 
the  proceedings  were   stayed  in 
the  action  on  the  bond  baii,  it 
was  intended,  that  the  defendant 
should  only  question  the  validity 
of  the  original  debt.     Doxoson  v. 
Levi,  H.  1  and  2  G.  4.     Page  249 
3.  Bail  above  are  not  sureties,  or 
persons  liable   for    the   debt   of 
a  bankrupt,  within  49  G.  3.  c  121. 
s.  8.     Netvington  v.   Keeys,  £. 
2  G.  4.  493 

BANKRUPT. 

1.  Where  A.  having  drawn  a  bill 
of  exchange  for  148/.  in  favour 
B.f  to  whom  he  was  previously 
indebted  in  that  amount,  com- 
mitted an  act  of  bankruptcy  be- 
fore either  the  bill  was  due,  or 
had  been  presented  for  accept- 
ance. Held  that  such  bill  of 
exchange  was  a  good  petitioning 
creditor's  debt,  although  it  ap- 
peared, that  subsequently  to  the 
commission,  the  bill  had  been 
duly  presented  and  paid  by  the 
acceptors.  Ex  parte  Douthat, 
M.  1  G.  4.  67 

2.  A  creditor  of  an  insolvent  trader 
may,  after  the  debtor's  discharge 
under  the  53  G.  3.  c.  102.,  take 
out  a  commission  of  bankruptcy 
against  him;  and  his  debt,  al- 
though included  in  the  insolvent 
schedule,  will  be  a  sufficient  pe- 
titioning creditor's  debt  at  law  to 
support  the  commission.  Jellis, 
assignee  of  Routledge  v.  Mount' 

ford,  H.  1  and  2  G.  4.  256 

3.  In  assumpsit  by  the  provisional 
assignee  of  a  bankrupt,  defendant 
pleaded  the  general  issue  :  Held, 
that  the  fact  of  the  bankrupt's 
estate  having  been  assigned  by 

the 
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the  provisional  assignee  to  the 
new  assignees,  between  the  time 
of  issuing  the  latitat  and  the  de- 
livery of  the  declaration,  is  no 
ground  of  nonsuit  upon  a  plea  of 
non  assumpsit.  Qjucere,  Whether 
it  would  have  l>een  an  answer  to 
the  action, .  if  specially  pleaded  ? 
jPflfgtf,  Assignee  v.  Bauer^  E. 
2  G.  4.  Page  345 

4.  A  bankrupt,  on  tlie  day  appointed 
for  his  last  examination  before 
the  commissioners,  promises  to 
produce  a  balance  sheet,  if  fur- 
ther time  be  given.  Several  ad- 
journments take  place,  during  a 
period  of  ten  months,  at  which 
adjournments  he  represents  an 
account  in  writing  to  be  neces- 
sary, in  order  to  make  the  dis- 
covery required  of  his  estate  and 
effects;  and  he  promises  from 
time  to  time  to  produce  the 
balance  sheet.  That  not  being 
produced  at  the  last  adjourn- 
ment, and  no  sufficient  reason 
being  given  by  him  for  not  pro- 
ducing it,  it  was  held,  that  the 
commissioners  were  justified  in 
comitting  him.  Davie  v.  Mitford 
and  Othersy  J?.  2  G.  4.  356 

Semble,  That  by  the  5  G.  2.  c.  30. 
s»  1.  the  bankrupt  is  bound  lo 
render  to  the  cumniissioners,  if 
required,  an  account  in  writing 
of  his  estate  and  effects.         ibid. 

5.  A  fraudulent  conveyance  made 
voluntarily  by  a  trader,  in  order 
to  give  a  preference  to  particular 
persons  to  the  prejudice  of  his 
general  creditors,  is  an  act  of 
bankruptcy,  although  the  bank- 
rupt subsequently  continued  to 
carry  on  his  trade  for  three  years, 
at  the  end  of  which  time  a  com- 
mission issued.  Pulling  v.  Tucker, 
E.  2  G.  4.  382 

6.  A  person  living  in  the  Isle  of 
Man,  coming  from  time  to  time 

'  to '  England^  and  buying  goods 
which  arc  afterwards  sold  in  the 


Isle^  is  a  trader  aeainst  whom  a 
commission  of  bankrupt  may  issue 
in  England^  although  he  in  fact 
never  sold  any  goods  in  England, 
Allen  v.  Caymon,  E.  T.  2  G.  4. 

Page  418 
7*  Bail  above  are  not  sureties,  or 
persons  liable  for  the  debt  of  a 
bankrupt,  within  49  G.  3.  c.  121. 
5.  8.  Netoingion  v.  Keeys^  E. 
2  G.  4.  493 

8.  The  issuing  a  commission  of 
bankruptcy  is  not  of  itself  suf- 
ficient notice  to  all  the  world  of 
a  prior  act  of  bankruptcy  having 
been  committed ;  and,  therefore, 

.  if  a  payment  be  made  of  a  debt 
to  a  bankrupt  after  the  issuing 
of  such  commission,  but  before 
the  party  paying  has  any  actual 
knowledge  of  the  bankruptcy, 
such  payment  will  be  protected 
within  1  Jac.  1.  c.  15.  8.  14* 
Sawerby  v.  Brooks^  E.  2  G.  4. 

523 

9.  A  bill  of  exchange  drawn  by 
defendant  in  Ireland^  and  ac- 
cepted and  paid  by  plaintiff  in 
England^  is  a  debt  contracted 
in  England y  and  cannot  therefore 
be  discharged  by  a  certificate 
under  an  Irish  commission  <of 
bankruptcy.  Letvis  v.  Owen, 
T>  2  G.  4.  ^        655 

BARON  AND  FEME, 

See  Practice,  17. 

Where  a  husband,  not  separated 
from  his  wife,  makes  an  allowance 
to  her  for  the  supply  of  herself 
and  family  with  necessaries  during 
his  temporary  absence,  and  a 
tradesman  with  notice  of  this,  sup- 
plies her  with  goods,  the  husband 
is  not  liable  for  the  debt.  Holt  v. 
Bfieny  //.  1  and  2  G.  4.  252 

HILL  OF  EXCHANGE, 
See  Promissory  Note. 

1.  Where  A.  having  drawn  a  bill  of 

exchange  for  148^  in  favour  of 

3  B  8  •       B.,  to 
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B.,  to  wham  he  was  pre^ously 
indebted  in  that  amount,  com- 
mitted an  act  of  bankruptcy  be- 
fore either  the  bill  was  due  or 
had  been  preaented  for  accept- 
ance :  He)a,  that  such  bill  of  ex- 
change was  a  good  petitioning 
creditor's  debt,  although  it  ap- 
peared that,  subsequently  to  the 
commission,  the  bill  bad  been 
duly  presented  and  paid  by  the 
acceptors.  Ei  parte  Dauthat, 
Af.  1  G.  4.  Page  67 

2.  A  bill  of  exchange  having  been 
accepted  generally,  the  drawer, 
without  the  consent  of  the  ac- 
ceptor, added  the  words  "  pay- 
able at  Mr.  B.'B,  Chisweli  Street .-" 
Held,  that  this  was  a  material 
alteration,  and  that  the  acceptor 
was  thereby  discharged.  Catoie 
and  Another  v.  Halsall,  H.  1  and 
90.i.  197 

3.  When  the  acceptor  of  a  bill  of 
exchange,  having  made  it  payable 
at  Messrs.  C.  and  Go's.,  has  not 
sufficient  elfects  in  their  hands  at 
the  time  when  the  bill  becomes 
due,  he  is  not  entitled  to  notice 
of  its  dishonour:  Query,  whether, 
in  the  case  of  such  an  acceptance, 
any  notice  be,  under  any  cir- 
cumstances, necessary.  Smith  v, 
Thatcher,  H.  1  and  2  G.  +.     200 

4.  In  an  action  against  the  drawer  of 
abill  payable  at  a  particular  place, 
it  is  no  defence  that  no  notice  of 
the  dishonour  has  been  given  to 

/  the  acceptor :  nor  is  it  any  defence 
that  the  bill  was  accepted  for  a 
gaming  debt,  if  it  be  indorsed 
over  by  the  drawer  for  a  valuable 
consideration,  to  a  third  person, 
by  whom  the  action  is  brought. 
Edwards  v.  Did,  H.  1  and  2  G.  \. 
212 


5,  In  an  a 


against  the  acceptor 
of  a  bill  payabTe  at  a  banker  s,  it 
is  not  necessary  to  prove  notice 
of  non-payment  to  the  acceptor. 
Triqcker  v.  Wntm,  £.  2  G.  4. 
413 


CANAL  ACT,  *c. 

6.  The  indorser  of  a  bill  of  ex- 
change which  had  been  dis- 
honoured, and  which  a  subse- 
quent indorser  had  made  his  own 
by  laches,  paid  the  bill,  and  im- 
mediately gave  notice  of  dis- 
hoQor  to  the  defendant,  a  prior 
indorser:  Held,  that  the  plaintiff 
could  not  recover  the  amount, 
although  it  appeared,  that  the 
defendant,  in  case  successive 
notices  had  been  given  by  all  the 
parties  on  the  bill,  could  not  have 
received  notice  of  dishonour  at 
an  earlier  period.  Xumer  v. 
Leech,  E.  2  G.4.  Page  +51 

7-  A  bill  of  exchange  drawn  by 
defendant  in  Ireland,  and  ac- 
cepted and  paid  by  plaiotifi  in 
England,  is  a  debt  contracted  in 
England,  and  cannot,  therefore, 
be  discharged  liy  a  certificate 
imder  an  Irith  comnuasion  of 
bankruptcy.  LeuU  v.  Otoen,  T. 
3  Geo.  4.  654 

BRIDGE. 
Hie  Court  of  Quarter  Sessions  can- 
not impose  more  than  one  fine 
for  the  non-repair  of  a  fridge. 
The  King  v.  The  Iniatitantt  of 
MachyidUlh,  E.  2  G.  4.  469 

BROKER. 
See  Imsurakck  Broker,  1. 

BYE  LAW. 
Sec  Corporation. 

'  CANAL  ACT,  CONSTRUC- 
TION OF. 

An  act  of  parliament  provided,  that 
the  M.  Canal  Company  should 
not  take  any  higher  or  greater 
rate  of  tonnage  than  should,  for 
the  time  being,  be  taken  by  the 
B.  Canal  Company ;  and  the 
latter,  by  a  resolution  at  a  general 
asseiobl^,  ani]  under  tlt«ir  com. 


CERTIORARI. 

mon  seal)  reduced  their  tolls : 
Held,  that  the  M.  Canal  Com- 
pany could  not  question  collate- 
rally the  validity  of  such  reBolution, 
but  were  bound  by  it.  The  B. 
Canal  Company's  act  directed, 
that  no  reaucuon  of  the  tolls 
should  take  place,  unless  assented 
to  by  two-thirds  of  the  pro- 
prietors; but  allowed  them  to 
vote  by  proxy,  a  form  for  which 
instrumeDt  was  given  by  the  act. 
Quart,  Whether  such  instrument 
requires  to  be  stamped.  The 
Manmouthihire  Caniu  Compont/ 
V.  Kendal,  E.  2  G.  4.     Page  453 

PARKIER. 

A  carrier  had  given  notice  that  he 
would  not  be  answerable  for 
parcels  of  value,  unless  entered 
and  paid  for  as  such  ;  and  the 
plaintifli,  with  the  knowledge  of 
this,  delivered  a  parcel  contain- 
ing bank  notes  to  a  large  amount, 
without  iufbrming  the  carrier  of 
its  contents  The  coach  in  which 
the  parcel  was  conveyed,  was  left 
at  midni^t,  standing  for  some 
time  in  the  middle  of  a  very  wide 
street,  with  a  porter,  who  was 
ordered  to  watch  it ;  during  this 
time  the  parcel  was  atolen.  At 
thetrial  two  questions  having  been 
left  to  the  jury,  first,  whether 
the  plaintiSs  had  been  guilty  of 
any  unfair  concealment  by  not 
in/orming  the  carrier  of  the  nature 
and  value  of  the  parcel  ;  and, 
secondly,  whether  the  carrier  had 
been  guilty  of  gross  negligence  : 
Held  by  three  judges,  [Beit  J. 
dissentiente)  that  the  direction 
to  the  jury  was  right.  Balton  v, 
Donovan,  M.  I  O  \.  21 

CERTIORAKl. 

The  notice  required  by  13  G.  2. 

c.  16.  t.  5.  for  removing  an  order 

gf  JusUcea   by  ceftionri,  must 


COMMON. 


7W 


state  on  the  face  of  it  the  name 
of  the  party  applying  for  the  writ. 
The  Ainff  v.  The  Justices  of  Lan- 
cashire, fl.  1  and  2  G.  4.  Page  289 

CHALLENGE. 

See  Jury. 


A  commission  for  the  examinatton 
of  witnesses  in  a  foreign  country, 
directed  the  commisdonen  to 
examine  the  witnesses  on  inter- 
rogatories,  and  to  reduce  the 
examinations  into  writing  in  the 
Englith  language,  and  aend  the 
same  to  England,  and  to  «wear 
an  interpreter  to  interpret  the  - 
depositions  of  such  witnesaes  as 
did  not  understand  the  English 
language.  It  appeared  by  the 
return  that  the  depoeitioni,  in 
the  first  instance,  were  reduced 
into  writing  in  the  foreisn  lan- 
guage, and  translated  oy  the 
interpreter  into  the  Engliik  lan- 
guage within  an  interval  of  ax. 
weeks:  Held,  that  the  commiiaion 
was  well  executed  by  the  com- 
missioners returning  the  depo- 
sitions so  translated  into  the 
English  language.  Atkiru  \. 
Palmer,  £.  2  G.  4.  SYT 

COMMON. 
Where  the  plaintiff beingpoueued 
of  house  and  land  in  fT,  had  for 
60  years  exercised  rights  of  com- 
mon in  /r,,-  but  it  appeared,  that 
this  was  done  near  the  boundanr 
of  two  commons  of  }F.  and  £., 
which  lay  open  and  unincloscd, 
adjacent  to  each  otiicr;  and  it 
also  oppeored,  that  the  parties 
exercising  the  right  did  not  at  the 
time  know  the  exact  boundary, 
and  that  plaintiff  had,  on  a  pre- 
vioifs  inclosure  of  the  E.  com- 
mon, obtained  an  allotment  there 
1  9B«  in 
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CONTEMPT. 
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m  respect  of  his  estate:  Held,  | 
that  the  Judge  was  right  in  leav- 
ing it  to  the  jury  to  say,  whether 
the  evidence  was  referable  to  an 
exercise  of  the  right  in  £.,  and  a 
mistake  of  the  boundary,  or  to 
an  exercise  of  the  right  in  W. 
Hctherington  v.  Vancy  E,  2  G.  4. 

Page  428 

COMPOSITION  DEED. 

Before  the  execution  of  a  compo- 
sition deed,  it  was  agreed,  in  the 
presence  of  the  surety  for  the 
payment  of  the  composition,  that 
It  should  be  void,  unless  all  the 
creditors  executed  it.  The  sure- 
ty, at  the  same  interview,  after- 
wards executed  the  deed  in  the 
ordinary  way,  without  sapng  any 
thing  at  the  time  of  execution. 
The  deed  was  then  delivered  to 
one  of  the  creditors,  in  order  that 
he  mi^ht  get  it  executed  by  the 
rest  of  the  creditors  :  Held,  that 
this  was  to  be  considered  a  de- 
livery of  the  deed  as  an  escrow, 
and  that  all  the  creditors  not 
having  executed  it,  the  surety 
was  not  bound.  Johnson  v.  Baker, 
E.  2.  G.  4.  Page  440 

CONTEMPT. 

1 .  A  court  of  general  gaol  delivery 
has  the  power  to  make  an  order 
to  prohibit  the  publication  of  the 
proceedings  pending  a  trial  likely 
to  continue  for  several  successive 
days,  and  to  punish  disobedience 
to  such  order  by  fine. 

Service  of  an  order  of  such  court, 
calling  upon  the  editor  of  a  news- 
paper "  to  answer  for  contemptu- 
ously publishini^  such  proceed- 
ings," at  the  office  at  which  the 
newspaper  was  published,  is  good 
service  within  the  3H  G.  .S.  r.  78. 
s.  12. ;  and  the  editor  not  having 
appeared,  tlie  fine  was  held  to  be 
properly  imposed  upon  him  in  his 


absence.     The  King  v.  Clement, 
H.  1  and  2  G.  4.  Page  218 

2.  A  judge  at  nisi  prius  has  the 
power  of  6ning  a  defendant  for 
a  contempt  committed  by  him 
in  the  course  of  addressing  the 
jury.  The  King  v.  Davison, 
if.  1  and  2  G.  4.  329 

CONVICTION. 

1.  By  50  G.  3.  c.  48. «  25.,  it  is  pro- 
vided, that  any  party  aggrieved 
by  the  conviction  under  that  act, 
who  shall  enter  into  a  recog- 
nizance to  appear  at  the  next 
sessions,  shall  be  at  liberty  to 
appeal  to  such  sessions:  Held, 
that  this  dispenses  with  the  ne- 
cessity of  any  notice  of  appeal ; 
and  that,  if  the  party  duly  enter 
into  the  recognizance,  the  Ses- 
sions are  bound  to  hear  the  ap- 
peal. The  King  v.  The  Justices 
of  Essex,  H.  1  and  2  G.  4.      276 

2.  In  a  conviction  of  defendant  for 
causing  to  be  acted  at  a  certain 
place  called  the  Coburg  Theatre, 
m  the  parish  of  St*  Mary,  Lam- 
beth, for  gain  and  reward,  a  cer- 
tain entertainment  of  tlie  stage 
called  Richard  the  Third,  the 
evidence  set  forth  was,  that  the 
defendant  was  seen  once  or  twice 
at  the  rehearsals  of  Richard  ;  that 
another  person  was  stage-ma- 
nager ;  that  defendant  engaged 
/.  <$.  to  perform,  and  gave  him  a 
check  for  the  amount  of  his  be- 
nefit: Held,  that  this  was  suffi- 
cient to  warrant  the  justices  in 
drawing  the  conclusion,  that  the 
defendant  caused  tlfle  play  of 
Richard  the  Third  to  be  per- 
formed. 

The  conviction  also  stated,  after 
the  appearance  and  plea  of  de- 
fendant, that  divers  credible 
witnesses,  to  wit,  /.  5.,  &c.,  came 
before  the  justices  upon  their 
several  oaths,  to  them  severally 
and  respectively,  and  in  the  pre- 
sence 
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sence  of  the  said  /.  S.,  &c.,  duly 
administered:  Held,  that  taking 
it  altogether,  it  did  substantially 
appear  that  the  oath  was  ad- 
ministered to  the  witnesses  in  the 
presence  of  the  magistrates. 
The  evidence  also  stated,  that  the 
Coburg  Theatre  was  in  the  parish 
of  Lambeth^  and  the  adjudication 
of  the  penalty  was  to  the  poor  of 
the  parish  of  St,  Mart/,  Lambeth : 
Held,  that  this  was  no  variance, 
it  not  appearing  that  there  were 
two  distmct  parishes  so  named. 
The  King  v.  Glossop,  T*  2  G.  4. 

Page  616 

COPYHOLD. 

A  copyhold  was  surrendered  to  the 
use  of  husband  and  wife,  for  their 
natural  lives  and  the  life  of  the 
longer  liver  of  them,  and  from 
and  afler  the  decease  of  the  sur- 
vivor of  them,  to  the  right  heirs 
of  the  Tsurvivor  for  ever :  It  was 
held,  that  the  husband  and  wife 
took  a  vested  estate,  not  only  for 
their  joint  lives,  but  also  for  the 
life  of  the  survivor,  with  a  con- 
tingent remainder  in  fee  to  the 
survivor.  Doe^  dem.  Dormer^  v. 
WUsony  H.  1  and  2  G.  4.        303 

CORPORATION. 

A  bye  law  of  a  corporation  directed 
that,  upon  the  happening  of  any 
vacancy  in  the  number  of  24? 
common  council,  such  vacancies 
should  be  filled  by  the  freemen 
inhabiting  the  town ;  and  that  a 
court  should  be  holden  once  every 
year,  at  which  it  should  be  lawful 
for  the  bailifi's  to  admit  to  the 
freedom  of  the  town,  such  per- 
sons as  had  been  resident  therein 
for  one  whole  year:  Held,  that 
this  bye  law  did  not  give  to  every 
person  who  had  been  so  resident 
for  that  period,  an  absolute  right 
to  be  admitted  to  the  freedom  of 
the  borough ;  and  the  Court  re- 


fused a  mandamus  to  the  bailiflfe 
to  admit  such  a  person.  The 
King  V.  Bailiffs  and  Corporation 
ofEyCy  H.  1  and  2  GA.  Page  271 

COSTS. 

In  trespass,  two  defendants  ap- 
peared by  the  same  attorney,  and 
pleaded,  1st,  general  issue,  and 
2d,  separate  justifications.  A,  ob- 
tained a  verdict  generally,  and 
B,  obtained  a  verdict  on  his  justi- 
fication, but  the  plaintiff  succeed- 
ed against  him  on  the  general 
issue :  Held,  1st,  that  B*  was  not 
entitled  to  any  costs  on  the  issue 
found  for  him. 

2d,  That  the  Master,  in  taxing  A.*s 
costs,  was  right  in  allowing  only 
one -half  of  the  attorney's  costs 
for  appearance,  &c. 

3d,  That  the  costs  due  from  the 
plaintiff  to  A*  could  not  be  set 
off  against  the  costs  due  from  B. 
to  the  plaintiff.  Holroydyr.Breare^ 
M.  1  G.  4.  43,  700 

COUNTY. 

I  The  Court  will  not  take  judicial 
notice  of  the  local  situation  and 
distances  of  the  different  places 
in  the  counties  of  Englana  from 
each  other ;  and  therefore,  where 
a  return  to  an  habeas  corpus 
stated,  that  the  prisoner  was 
found  on  board  a  vessel,  disco- 
vered within  eight  leagues  of  that 
part  of  the  coast  of  G.  B.  called 
Suffolk^  to  wit,  within  eight 
leagues  of  0.,  in  that  county,  it 
was  held  not  to  be  averred  with 
sufficient  certainty,  that  the  ves- 
sel was  not  within  four  leagues 
of  the  coast  of  G.  B,,  between 
the  North  Foreland  in  Kent^  and 
Beachy-Head  in  Sussex.  Dey- 
beVs  case,  H.  I  and  2  G.  4.     243 

COVENANT. 

A  covenant  by  a  lessor  to  supply  the 
premises  demised,   (which  were 

two 
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PEED. 


two    houses,)    with    a    sufficient 

auantity  of  good  water,  at  a  rate 
lerein  mentioned  for  each  house, 
i«  a  covenant  that  runs  with  the 
land,  and  for  the  breach  of  which 
the  assignee  of  the  lessee  may 
maintain  an  action  against  the 
reversioner.  Jourdain  v.  Wihoriy 
H.  1  and  2  G.  ^.  Page  266 

CUSTOM. 
A  custom  that  none  but  a  freeman, 
or  the  widow  or  partner  of  a  free- 
man, should  sell  by  retail  in  a 
city,  or  the  suburbs,  is  valid  in 
law.  The  Mayor  of  York  v.  Wei- 
hank,  E.  2  0. 4.  438 

di;at{i, 

DEED, 
See  Escrow. 
By  deedi  a  mortgage  conveyed  to 
the  mortgagor  the  legal  estate  on 
being  paid  the  mortgage-money, 
an4  the  latter  reconveyed  it  to 
trustees,  for  the  purpose  of  secur- 
ing an  annuity*  At  the  time  of 
the  execution  by  the  mortgagee, 
there  were  several  blanks  ip  the 
deed,  but  not  in  that  part  which 
effected  him.  The  blanks  left 
were  for  the  sums  to  be  received 
l^y  the  mortg^or  from  the  gran- 
tees of  the  annuity,  and  were  all 
filled  up  at  the  time  of  the  exe- 
cution of  the  deed  by  the  mort- 
gagor ;  but  several  interlineations 
were  made  in  that  part  of  the  deed 
after  the  execution  by  the  mort- 
gagee. It  was  held  that  (he  deed 
was  not  therefore  void,  but  oper- 
ated as  a  good  conveyance  of  the 
estate  from  the  mortgagor  to  the 
trustees  for  the  payment  of  the 
annuity.  Doe,  dent.  Lewis  v.  Bing- 
ham, T.  2  Geo  A.  672 
Held,  also,  that  it  was  not  in- 
cumbent on  the  plaintiff  in  eject- 
ment, brought  on  this  deed,  to 
prove  that  the  annuity  was  duly 
rnroUedf                             ibid* 


EVIDENCE. 

Held,  also,  that  the  tenant  in 
possession  was  not  competent  to 
prove  that  the  witness,  and  not 
the  defendant,  was  the  possessor 
of  the  land.  Boge  672 

DEVIATION, 
See  Insurance,  I. 

DEVISE, 
See  EvipEKCE,  2. 

DISTRESS. 

A  reasonable  tinie  after  the  expira- 
tion of  five  days  from  the  time  of 
distress,  is  by  law  allowed  to  the 
landlord  for  appraising  and  selling 
the  goods  distrained.  Pitt  v. 
Sheta^  if.  1  and  2  G.4.  208 

EASEMENT, 
See  Action  on  the  Case,  3. 

EJECTMENT, 
See  RiJLEs  of  Cou|it. 

ESCROW. 

Before  the  execution  of  a  composi- 
tion-deed, it  was  agreed,  in  the 
presence  of  the  surety  for  the 
payment  of  the  composition,  that 
it  should  be  void,  unless  all  the 
creditors  executed  it.  The  surety, 
at  the  same  interview,  afiterwards 
executed  the  deed  in  the  ordinary 
way,  without  saying  any  thing  at 
the  time  of  execution :  the  deed 
was  then  delivered  to  one  of  the 
creditors,  in  order  that  be  might 
get  it  executed  by  the  rest  of  the 
creditors :  Held  that  this  was  to  be 
considered  a  delivery  of  the  deed 
as  an  escrow,  and  that  all  the 
creditors  not  having  executed  it, 
the  surety  was  not  bound.  John- 
son V.  Baker,  E.2G.  4.  440 

EVIDENCE. 

1.  In  the  proof  of  a  pedigree,  the 
dying  declarations  of  A.,  as  to 

th^ 
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Ill 


the  relationship  of  the  lessor  of 
the  plaintiff  to  the  person  last 
seised,  are  not  receivable  in  evi- 
dence. DoCf  dem,  Sutton,  v. 
Ridgwai/,  M.  1  G.  4.      Page  53 

2.  A  testator,  by  his  will,  devised 
to  Matthew  W,^  his  brother,  and 
Simon  fT.,  his  brother's  son,  a 
certain  estate.  It  appeared  that 
the  testator  had  three  brothers, 
each  of  whom  had  a  son  of  the 
name  of  Simon  living  at  the  time 
of  the  testator's  death:  Held 
that  the  proof  of  this  fact  did  not 
raise  any  latent  ambiguity  in  the 
will,  so  as  to  let  in  parol  evi- 
dence of  declarations  of  the  tes- 
tator, as  to  the  person  intended ; 
it  being  clear,  that  the  person  en- 
titled was  Simon,  son  ot  Matthetv. 
Doe,  dem.  Westlake,  v.  Westlake, 
M.  1  G.4.  57 

3.  On  an  information  for  writing, 
composing,  and  publishing  a  libel 
in  the  county  of  L*,  it  appeared 
that  the  defendant,  on  the  22d 
August,  wrote  and  composed  the 
libel  in  Z.,  and  that  he  was  seen 
in  L.  on  that  and  the  following 
day.  On  the  24'th,  the  libel  was 
delivered  in  the  county  of  M. 
(100  miles  off)  by  A.  to  B.,  being 
inclosed  in  an  envelope  addressed 
to  A,y  containing  written  direc- 
tions to  A,  to  forward  the  libel  to 
J?.,  by  whom  it  was  subsequently 
published  in  Af.  The  envelope 
was  open ;  and  it  was  not  proved 
that  tnere  was  on  it  any  trace  of 
a  seal  or  post-mark.  A.  was  not 
called  at  the  trial  as  a  witness  by 
either  party;  nor  was  it  proved 
that  he  was  a  resident,  or  had 
been  about  that  time  in  L. : 
Held,  by  three  Justices,  (dissen- 
tiente  Bayley  J.)  that  this  was 
evidence  on  which  the  jury  might 
properly  be  left  to  presume  tnat 
the  libel  was  delivered  open  to  A, 
inZ. 

Held,  also,  hj  three  Justices, 


{Bayley  J.  dubitante,)  that  a  de- 
livery at  the  post-office  in  L.  <)f  a 
sealed  letter,  inclosing  a  libel,  is 
a  publication  of  the  libel  in  L. 
Held,  also,  by  three  Justices, 
(Bayley  J.  dubitante)  where  a 
aefendant  writes  and  composes  a 
libel  in  L,  with  the  intent  to  pub- 
lish, and  afterwards  publishes  it  in 
M.,  that  he  may  be  mdicted  for 
a  misdemeanor  in  either  county. 

And,  per  totam  Curiam^  where 
a  libel  imputes  to  others  the  com- 
mission of  a  triable  crime :  Held, 
that  evidence  of  the  truth  of  it  is 
inadmissible.  Held,  also,  where, 
in  summing  up,  the  Judge  told 
the  jury  that  the  intention  wfui  to 
be  collected  from  (he  paper  it- 
self, unless  explained  by  the  mode 
of  publication,  or  other  circum- 
stances ;  and  that,  if  its  contents 
were  likely  to  excite  seditiop,  &c* 
defendant  must  be  presumed  to 
intend  that  which  nis  act  was 
likely  to  produce:  and  that,  if 
they  found  such  to  De  the  intent, 
he  was  of  opinion  it  was  a  libel ; 
and  that  they  were  to  take  the 
law  from  him,  unless  they  satis- 
fied that  he  was  wron|^ ;  that  Uiis 
was  a  correct  mode  of  leaving  the 
question  to  the  jury  under  32  G.  S. 
C.60.  ^.  1. 

Quaere,  whether  the  writinjg  and 
composing  of  a  libel  With  mtent 
to  publish,  but  not  followed  by 
publication,  be  an  offence.  Tke 
King  V.  Sir  F.  Burdett,  M.  1  GA. 

Page  95 

4.  In  trespass,  the  declaration  was 
for  takmg  goods,  chattels,  and 
effecU:  Held  that  the  plaintiff 
might  recover  the  value  of  fix- 
tures under  these  words.  Pitt  v. 
She^y  H.  1  and  2  G.  4.  Page  206 

5.  In  an  action  against  an  attorney, 
for  negligence  in  the  negociation 
of  an  annuity,  the  party  who,  on 
the  face  of  the  deed,  appeared  to 
be  the  ^antor^  is  a  competent 

witnesf 


712 


EVTOENCE. 


witness   to  prove  it    a   forgery. 
Hunter  v.  King^  H,  1  and  2  G.  4. 

Page  209 

6.  Iti  assumpsit,  by  the  provisional 
assignee  of  a  bankrupt,  defendant 
pleaded  the  general  issue :  Held, 
that  the  fact  of  the  bankrupt's 
estate  having  been  assigned  by 
the  provisional  assignee  to  the 
new  assignees,  between  the  time 
of  issuing  t|ie  latitat  and  the  de- 
livery of  the  declaration,  is  no 
ground  of  nonsuit  upon  a  plea  of - 
non-assumpsit.  Quxre,  whether 
it  would  have  been  an  answer  to 
the  action,  if  specially  pleaded. 
Page  T.  Bauer ^  K  2  G.  4.  345 

7.  In  assumpsit,  by  one  of  two  sur- 
viving partners,  the  fact  of  the 
plaintiff  being  surviving  partner 
must  be  stated  ii^  the  declaration; 
and,  therefore,  a  count  for  goods 
sold  by  him  to  the  defendant  is 
not  supported  by  proof  that  the 
goods  were  sold  by  the  plaintiff 
and  his  deceased  partner.  Jell  v. 
Douglas,  E.  1  G.  4.  374 

8.  Entries  in  a  steward's  book  above 
thirty  years  old,  and  coming  from 
the  proper  custody,  are  admis- 
sible m  evidence,  without  proving 
the  hand-writing  of  the  steward. 

Semble^  that  the  rule  extends  to 
all  written  documents  coming 
from  the  proper  custody.  Wynne y 
Bart.    V.    Tyrwhitt,    E*   2  G.  4. 

376 

9.  Declaration  stated,  that  defend- 
ant bargained  for  and  bought  of 
plaintiff  a  quantity  of  E.  L  rice, 
according  to  the  conditions  of 
sale  of  the  E,  /.  Company,  to  be 
put  up  at  the  next  E.  /.  Com- 
pany's sale  by  the  proprietors,  if 
required,  at  a  certain  price,  there 
mentioned.  The  proof  was,  that, 
besides  these  conditions,  the  rice 
was  sold  per  sample.  This  is 
no  variance ;  the  words  **  per 
sample"  not  being  a  description 
of  the  commodity  8old>  but  a  col- 


lateral engagement  that  it  shall 
be  of  a  particular  quality.  Parker 
V.  Palmer,  E.  2  G.  4.      Page  387 

10.  In  trover  by  A.  against  B.^  C 
is  a  competent  witness  to  prove 
property  in  himself. .  Ward  v. 
Wilkinson,  E.  2  G.  4.  410 

11^  Where  the  plaintiff,  being  pos- 
sessed of  house  and  land  in  £., 
had,  for  60  years,  exercised  rights 
of  common  in  W. ;  but  it  ap- 
peared that  this  was  done  near 
the  boundary  of  the  two  com- 
mons of  W.  and  £.,  which  lay 
open  and  uninclosed  adjacent  to 
each  other ;  and  it  also  appeared 
that  the  parties  exercising  the 
right  did  not,  at  the  time,  know 
the  exact  boundary,  and  that 
plaintiff  had,  on  a  previous  inclo- 
sure  of  the  E.  common,  obtained 
an  allotment  there  in  respect  of 
his  estate :  Held  that  the  Judge 
was  right  in  leaving  it  to  the  jury 
to  say,  whether  the  evidence  was 
referable  to  an  exercise  of  the 
right  in  E.,  and  a  mistake  of  the 
boundary,  or  to  an  exercise  o. 
the  right  in  W.  Hetherington  v. 
Vane,  E.2G.^.  428 

12.  The  fact  of  a  tenant  for  life  not 
having  been  seen  or  heard  of  for 
fourteen  years  by  a  person  resid- 
ing near  the  estate,  although  not 
a  member  of  his  family,  is  prima 
facie  evidence  of  the  death  of  the 
tenant  for  life.  Doe^  dem.  Lloyds 
V.  Deakin,  E.  2  G.  4.  433 

1 3.  In  assumpsit,  for  not  indemnify- 
ing plaintiff,  in  consequence  of  his 
having  become  bail  for  ^,  in  an  ac- 
tion at  the  suit  of  J?.,  it  was  stated 
that  B,,  in  Mich  term  58  G.  3., 
recovered  against  plaintiff.  The 
judgment  given  in  evidence  was  in 
Hilary  term :  Held  tliat  this  was 
nq  variance,  inasmuch  as  this  was 
not  matter  of  description,  but 
an  allegation  in  substance  that 
the  judgment  had  been  obtained 
before    the    commencement    of 
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the   action.      Phillips  v.  ShatVf 
-E.2G.4.  Page  435 

14>.  A  party,  on  being  asked  for  the 
payment  of  his  attorney's  bill, 
admitted  that  tliere  had  been 
such  a  bill ;  but  stated,  that  it 
had  been  paid  to  the  deceased 
partner  of  the  attorney,  who  had , 
retained  the,  amount  out  of  a 
floating  balance  in  his  hands. 
Quoere,  whether,  in  order  to  take 
the  case  out  of  the  statute  of 
limitations,  evidence  is  admissible 
to  shew  that  the  bill  had  never  in 
fact  been  paid  in  this  manner. 

SemblCi  that  such  evidence  is 
admissible,  if  at  all,  only  where 
the  defendant  states  the  debt  to  be 
discharged  by  particular  means, 
to  which  he  refers  with  precision, 
and  where  he  has  designated  the 
time  and  mode  so  strictly,  that  it 
is  impossible  it  could  be  dis- 
charged in  any  other  manner  than 
that  specifiea.  Beale  v.  Nindy 
r.  2G.4.  ^   568 

15.  Upon  a  parol  demise,  rent  to 
take  place  from  the  following 
Ladu'dat/y  evidence  of  the  custom 
of  the  country  is  admissible  to 
shew,  that,  by  «*  Ladi/nlau,'*  the 
parties  meant  "  Old  Lady-day*^ 
Doe,  dem.  Hall,  v.  Be?ison,  T. 
2  G.  4.  588 

16.  In  a  conviction  of  defendant 
for  causing  to  be  acted  at  a  cer- 
tain  place  called  The  Cobourg 
Theatre,  in  the  parish  of  iS^  Mary, 
Lambeth,  for  gain  and  reward,  a 
certain  entertainment  of  the  stage 
called  Richard  the  Third,  the 
evidence  set  forth  was,  that  the 
defendant  was  seen  once  or  twice 
at  the  rehearsals  of  Richard; 
that  another  person  was  stage- 
manager;  that  defendant  engaged 
«/•  iS\  to  perform,  and  gave  him  a 
check  for  the  amount  of  his  be- 
nefit :  Held,  that  this  was  suffici- 
ent to  warrant  the  justices  in 
drawing  the  conclusion^  that  the 


defendant  caused  the  play  of  Ri" 
chard  the  Third  to  be  performed. 
The  conviction  also  stated,  afler 
the  appearance  and  plea  of  de- 
fendant, that  divers  credible  wit- 
nesses, to  wit,  t/.  S.  &c.,  came 
before  the  justices  upon  their  seve- 
ral oaths,  to  them  severally  and  re- 
spectively, and  in  the  presence  of 
the  said  J.  S.,  &c.,  duly  adminis- 
tered :  Held,  that  taking  it  alto- 
gether, it  did  substantially  appear, 
that  the  oath  was  administered  to 
the  witnesses  in  the  presence  of 
the  magistrates. 

The  evidence  also  stated,  that  the 
Cobourg  Theatre  was  ip  the  parish 
of  Lambeth,  and  the  adjudication 
of  the  penalty  was  to  the  poor 
of  the  parish  of  St.  Mary,  Lam- 
beth :  Held,  that  this  was  no  va- 
riance, it  not  appearing  that  there 
were  two  distmct  parishes  so 
named.  The, King  v.  Glossop,  T. 
2G.4.  Page  616 

17.  The  clerk  of  the  defenduit  was 
the  subscribing  witness  to  a  bond, 
and  when  he  was  subpcened,  said 
that  he  would  not  attend,  and 
the  trial  had  been  put  off  twice 
in  consequence  of  his  absence. 
Search  had  also  been  made  at  the 
defendant's  house,  and  in  the 
neighbourhood,  and  upon  re- 
ceiving information  at  the  de- 
fendant's that  the  witness  was 
gone  to  Margate ;  enquiry  was 
there  made  without  success.  Held, 
that  under  these  circumstances, 
evidence  of  his  hand-writing  was 
admissible.  Burt  v.  JValker,  7'." 
2  G.  4.  697 

EXCHEQUER   BILL, 
See  Trover,  I. 

EXCISE, 
See  Appeal,  3. 

FACTOR. 
A  cj^uantity  of  oats  having  been  con- 
signed by  a  merchant  abroad;  to 

be 
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I 
be  sold  by  T.  8^  vbo  waa  a  mer- 
chant as  well  as  factor,  he  placed 
then  in  the  hands  of  A.,  a  corn- 
factor,  as  a  security  for  advances 
nadebyhinijbutthc  oatstrerenot 
to  be  sold  without  the  consent  of 
T.  S.  They  remained  in  A.'t  pos- 
•einon,  upon  these  terms,  for  nine 
months,  when  they  were  transfer- 
red to  A.  by  a  sole  at  the  market 
price.  No  money  actually  passed, 
nor  were  any  account  sales  ren- 
dered; but  the  amount  of  the 
price  was  allowed  in  account  be- 
tween T.  S.  and  A;  leaving  a  ba- 
lance in  favour  of  the  latter : 
Held,  that  tliis  was  in  substance 
a  pledge,  and  not  a  sale  by  the 
&ctor ;  and  that  no  property 
passed  to  A.,  although  the  jury 
had  found  it  to  be  a  boiA  fide 
transaction.  Knckein  v.  (Vilson, 
Ei  2  G.  *.  Page  443 

FINE. 
The  court  of  quarter  sessions  can- 
not impose  more  than  one  fine  for 
the  non-repair  of  a  bridge.  The 
King  V,  The  Inhabitants  of  Mach- 
ynltetk,  E.  2  G.  4.  469 

FORFEITURE, 
See  Landlord  and  Tenant,  2. 

FOREIGN  ATTACHMENT, 
See  Pleading,  18. 

FREEMAN, 
See  Custom,  1. 

FRAUDS,  STATUTE  OF. 
1.  By  the  4th  section  of  statute  of 
frauds,  an  agreement  to  pay  the 
debt  of  another  must,  in  order  to 
give  a  cause  of  action,  be  in  writ- 
ing, and  must  contain  the  con- 
sideration for  the  promise,  as  ivell 
as  the  promlfio  itself,  and  parol 
evidence  of  the  consideration  is 
inadmissible.  Saunders  v,  lyaie- 
feld,   T.2G.i.  595 


2.  A  trust  CI 
in  favour  < 
person,  is 
29  Cor.  2. 
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Held,  that  the  owner  of  the  ship  I 
had  a  lien  on  these  goods  to  the  ' 
extent  of  the  homeward  freight. 

C.  and  Co.  also  put  on  board  the 
ship  goods  purchased  by  them  on 
account  of  the  charterer;  but  he 
being  indebted  to  them,  and  B. 
and  Co.,  their  agents,  those  goods 
were,  hy  the  bill  of  lading,  con- 
signed to  B.  and  Co. :  Held,  that 
as  between  the  owner  of  the  ship 
and  B-  and  Co.  the  goods  were  to 
be  considered  as  the  goods  of  the 
charterer,  and  liable  to  the  owner's 
lien  on  them  for  the  freight  due 
by  charter-party. 

In  the  charter-party,  the  freighter 
promised  to  pay  and  defray  two- 
thirds  of  the  port-charges :  the 
owner  having  paid  the  whole,  was 
held  to  have  no  lien  on  the  goods 
shipped  for  those  charges.  Faith 
V.  The  East  India  Company,  T. 
2  G.  4.  Page  630 

GAMING. 
In  an  action  against  the  drawer  of  a 
bill,  payable  at  a  particular  place, 
it  is  no  defence  that  no  notice  of 
the  dishonour  has  been  given  to 
the  acceptor ;  nor  is  it  any  de- 
fence, that  the  bill  was  accepted 
for  a  gaming  debt,  if  it  be  in- 
dorsed over  by  the  drawer,  for  a 
valuable  consideration  to  a  third 

Eerson,  by  whom  the  action  is 
rought.  Eduiards  v.  Did,  H. 
1  and  2  G.  i.  212 

GLEBE, 
See  Action  on  the  Case. 

GRANT, 
See  Patent,  1, 

GUNPOWDER. 

A  licence  for  the  exportation  of 

gunpowder  was  granted,  on  the 

Eetition  of  A.  B.,   on  behalf  of 
imtelf  and  others,  on  condition 
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that  the  merchant  exporter  should 
give  a  certain  security  therein 
mentioned,  A.  B.  the  manu&c- 
turer  of  the  gunpowder,  sold  it 
to  CD.,  and  contracted  to  de- 
liver it  free  on  board  a  ship : 
Held,  that  the  condition  of  this 
licence  was  not  complied.with  by 
A.  B.'t  giving  the  required  se- 
curity, he  not  being  the  tDerchant 
exporter  within  the  meaning  of 
the  licence.  Camela  v.  Bntten, 
M.  1  G.4-.  Page  184 

HABEAS  CORPUS. 

1.  The  Court  will  not  take  judicial 
notice  of  the  local  situation  and 
distances  of  the  difierent  places  « 
in  the  counties  of  Englana  ftom 

each  other ;  and  therefore,  where 
a  return  to  an  habeas  corpus 
stated,  that  the  prisoner  was 
found  on  board  a  vessel,  disco- 
vered within  eight  leagues  of  that 
part  of  the  coast  of  C.  B.  called 
Suffolk,  to  wit,  within  eight  leagues 
ofO.,  in  that  county  it  was  held 
not  to  be  averred  with  sufficient 
certainty,  that  the  vessel  was  not 
within  four  leagues  of  the  coast 
of  G.  B.,  between  the  North 
Foreland,  in  Kent,  and  Beachy- 
liead,  in  Sussex.  Deybd's  case. 
H.  I  and  2  G.  4.-  243 

2.  Where  a  return  to  a  habeas  cor- 
pus stated  that  a  vessel,  with 
smuggled  goods  on  board,  was 
found  at  the  hsh-market,  within 
the  limits  of  the  ancient  town  of 
Ry  :  Held,  that  it  did  not  come 
within  the  24  G.  3.  tets.  2.  c.  47. 
t.  ].,  by  which,  if  a  vessel  be 
found  at  anchor,  or  hovering  with- 
in the  limits  of  any  of  the  ports 
of  this  kingdom,  or  within  four 
leagues  of  (he  coast  thereof,  with 
smuggled  goods  on  board,  she 
becomes  liable  to  forfeiture.  iSOu- 
den's  case,  H.  1  and  2  G.  4.    294 

3.  Where  the  return  to  a  habeas 
corpus  stated    that   an  English 

seaman 
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■eaman  being  found  on  boarJ  a 
ship  liable  to  forfeiture  under 
45  G.  3.  c.  121.  ».  1.,  was  carried 
before  a  magistrate,  and  upon  due 
proof,  as  \>y  Ae  statute  in  that 
case  made  and  provided  is  re- 
quired, waacommitted,&c.:  Held, 
tnat  this  nrai  iosuJGcient ;  and  that 
it  was  necessary  to  state  distiuclly 
what  proof  was  given,  ip  order 
that  the  Court  might  see  whether 
it  was  the  due  proof  required  by 
the  7th  section  of  the  act.  Nash's 
case,  H,  I  and  2  G.  i.  Page  295 

HAWKER  AND  PEDLAR. 

1.  A  licensed  auctioneer  going  from 
town  to  town  in  n  public  stage- 
coach, and  sending  goods  by  pub- 
lic waggons,  and  selling  the  sa.iie 
on  commission  by  retail  or  by 
auction,  at  the  different  towns,  is 
a  trading  person  within  the  mean- 
ing of  the  SO  G.  3.  c.  il.  s.  6., 
and  must  take  out  a  hawker's  and 
pedlar's  licence.  The  King  v. 
Tamer,  E.  2  G.\.  510 

2.  A  person  travelling  from  town  to 
town,  and  having  packages  of 
books,  &c.  sent  afier  him  by  pub- 
lic conveyance,  and  taking  rooms 
at  each  town,  and  there  selling 
such  books,  &c.  by  retail,  by 
auction,  is  a  trading  person,  with- 
in the  SO  G.  3.  c.  41.  s.  7.  Dean 
q.  t.  V.  King,  E.  2  G.  i.  517 

HIGHWAY. 
1 .  Where  in  an  indictment  against 
a  township  for  non-repair  of  a 
road,  the  prescription  stated  and 
proved  was,  that  iis  inhabitants  had 
been  immemorially  used  to  repair 
all  roads  situate  within  it,  which, 
but  fur  such  usage,  would  be 
repairable  by  the  parish  at  large : 
Held,  that  this  places  the  town- 
ship in  the  situalion  of  a  parish, 
and  tliat  it  is  necessary  for  the 
defendants   to  shew  by  evidence 


INCLOSUKE  ACT. 

Isome  other  pereoDS  in  certainty 
who  are  liable,  in  order  to  deliver 
themselves  from  their  liability  to 
repair.  The  King  r.  TTie  Inhabit' 
I       antt  of  Hatfield,  M.  1  G.4. 

Page  75 

2.  Where  a  road  was  set  out  by 
commissioners  under  a  local  act, 
and  certain  persons  only  were  by 
the  act  to  use  it,  but  in  fact  it  had 
been  used  by  the  public  for  many 

I  years,  it  was  held  that  this  was 
not  sufficient  evideuce  of  a  dedi- 
cation to  the  public ;  and  that  if 
it  was,  there  being  no  evidence 
that  the  parish  had  acquiesced  in 
that  dedication,  it  was  not  a  pub- 
lic road  which  the  '  parish  were 
bound  to  repair.  The  King  v.  St. 
Benedict,  (The  Inhabitants  of) 
E.  1  G.  4.  447 

3.  In  a  plea  by  the  inhabitants  of  a 
county,  that  the  inhabitants  of  a 
particular  township  have  immemo- 
mortally  repaired  the  highway  at 
tlie  end  of  a  county  bridge  situ- 
ate within  the  township,  it  is  not 
necessary  to  state  any  consider- 
ation  for  such  prescription.  The 
King  V.  The  IiihabilanU  of  Weit 
Riding  nf  Yorkshire,    T.  2  G.  4. 

623 
HOSPITAL. 
A  room  in  a  parish  workhouse,  li- 
censed pursuant  to  13  G.  3.  c.  82., 
and  appropriated  to  the  reception 
of,  and  used  for  the  purpose  of 
delivery  of  pregnant  women  resi- 
dent within  the  parish,  whether 
settled  there  or  elsen-here,  and 
the  expence  of  which  room  was 
defrayed,  in  common  with  the  ge- 
neral expenses  of  the  workhouse, 
out  of  the  parish  rates,  is  not 
an  hospital  or  place  within  the 
13  G.  3.  C.82.  s.  3.  The  Kin" 
V.  Inhabitants  of  Manchester,  £. 

INCLOSURE    ACT. 
The  determination  of  the  commis- 
sioaeis 


INSSOLVENT  DEBTOR. 

sioners  under  an  inclosure  act,  as 
to  the  boundaries  of  a  parish  to 
be  inclosed,  is  not  conclusive  of 
the  fact  as  to  what  were  the 
boundaries  antecedently  to  such 
determination.  The  King  v.  The 
Inhabitants  of  St.  Mary.  E.  2  G.4. 

Page  462 

INSANITY. 

Where  the  return  to  a  writ  of  lati- 
tat stated,  that  the  defendant  was 
insane,  and  could  not  be  removed 
without  great  danger,  and  con- 
tinued so  till  the  return  of  the 
writ,  the  Court  refused  an  attach- 
ment against  the  sheriff.  Gi- 
venah  v.  CoUett,  //.  1  and  2  G.  4. 

279 

INSOLVENT  DEBTOR. 

] .  A  creditor  of  an  insolvent  trader 
may,  after  the  debtor's  discharge 
under  the  53  G.  3.  c.  102.,  take 
out  a  commission  of  bankruptcy 
against  him;  and  his  debt,  al- 
though included  in  the  insolvent 
schedule,  will  be  a  sufficient  pe- 
titioning creditor's  debt  at  law,  to 
support  the  commission.  Jellis 
assignee  of  Routledge  v.  Mount' 
ford,  H.  1  and  2  G.  4.  256 

2.  An  insolvent  debtor  having  pe- 
titioned the  insolvent  court  to  be 
discharged  under  the  act,  a  cre- 
ditor gave  notice  of  his  intention 
to  oppose  him,  on  tlie  ground 
that  the  debt  was  fraudulently 
contracted.  To  induce  the  latter 
to  withdraw  his  opposition,  the 
insolvent  agreed  to  execute,  with- 
in three  days  afler  his  discharge, 
a  warrant  of  attorney  for  the  debt, 
and,  in  the  mean  time»  to  give  a 
promissory  note  of  a  third  person 
for  the  amount,  which  was  to  be 
delivered  up  on  the  execution  of 
the  warrant  of  attorney.  The  in- 
solvent was  discharged,  and  the 
warrant  of  attorney  was  executed 
Vol.  IV. 
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on  the  delivery  up  of  the  note. 
The  Court  set  aside  the  warrant 
of  attorney,  and  the  judgment  en- 
tered up  thereon,  on  the  ground 
that  the  agreement  on  which  they 
were  founded  was  contrary  to  the 
policy  of  the  insolvent  act»  inas- 
much as  it  enabled  the  creditor 
to  take  to  himself  a  large  portion 
of  the  future  effects,  which  the 
legislature  intended  to  be  distri- 
buted among  all  the  creditors. 
Jackson  v.  Davison,  T,  2  G.  4. 

Page  691 

INSURANCE. 
See  LicENCK. 

1  Policy  of  insurance  from  Para  to 
Neto  Yorkf  with  leave  to  dill  at 
any  of  the  Windxjoard  and  Lee- 
ivard  islands  on  the  passage,  and 
to  discharge,  exchange,  and  take 
on  board  the  whole  or  any  part 
of  any  cargo,  at  any  ports  or 
places,  particulariy  at  all  or  any 
of  the  Windtnard  and  Leevoard 
islands,  without  being  deemed 
any  deviation  :  Held,  on  this  po- 
licy, the  ship  having  proceeded  to 
two  of  the  LeevMird  islands  for  a 
purpose  wholly  unconnected  with 
the  voyage,  that  it  was  a  deviation, 
and  vitiated  the  insurafice.  /fam- 
mond  v.  Reid^  M.  1  G.  4.         72 

2.  Upon  a  policy  effected  after  the 
declaration  of  war  by  America^ 
but  before  it  was  known  in  Eng-^ 
land,  where  it  was  not  stated  m 
the  policy,  nor  communicated  to 
the  underwriter,  that  the  assured 
was  an  American  subject,  and  the 
loss  happened  in  consequence  of 
a  seizure  by  the  American  govern- 
ment for  a  forfeiture  for  the  breach 
of  their  non-importation  act: 
Held,  that  the  action  could  not 
be  maintained,  even  after  the  war 
had  terminated.  Campbelly.InneSf 
E.  2  G.  4.  423 

3.  The  importation  of  ffyoda  from 

3  C  Amc' 
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America,  in  ■  vmmI  Ameruatt 
built,  though  owned  by  Bntitk 
aubjecta,  ii  not  legalised  b\ 
49  G.  3.  c.  59.  Same  V.  &)«, 
E.  2  G.  4.  Fagt  43rj 

4.  Where  the  memorandum  for 
charter  stated  one  half  of  the 
freu^ht  to  be  paid  in  caih  on  ud~ 
loa£ng  and  right  delireiy,  and 
the  mtuuDder  hy  bill  on  London 
•t  four  months'  date ;  and  then, 
after  <»mtainiDg  stipulationt  for 
unloading,  ditcharginr,  demur- 
ngei  tn.,  added,    "  the  captairi 


>  be 


■uppi 


ilied  with  cash  for  the 


ship's  uae; '  and  in  pursuance  of 
the  last  stipulation,  the  master 
drew  a  bill  on  the  freighters, 
whidi  was  duly  accepted  and 
paid:  Held,  that  this  was  not  to 
be  considered  a  payment  of  freight 
in  advance,  but  as  a  loan  to  the 
owner  of  Uie  ship,  and  that  (the 
ahip  haring  been  lost  on  her 
homeward  voyage)  the  freighters 
had  no  insurujle  interest  in  such 
bill.  MaHfield  t.  MaUland,  T- 
S  G.  4.  582 

INSURANCE  BROKER. 

1.  Ad  insurance  broker  is  only  en- 
titled to  receive  payment  for  the 
assured  from  the  underwriter  in 
money ;  and  therefore,  a  custom 
to  set  off  the  general  balance  due 
from  the  broker  to  the  under- 
writer in  the  settlement  of  a  par- 
ticular loss  is  illegal.  Toad  v. 
Reid,  H.  1  and  2  G.  4.  2)0 

S.  A  policy  delivered  to  an  insut^ 
ance  broker  for  the  purpose  of 
settling  a  toss,  is  adjusted  by  the 
underwriter,  payable  at  a  month. 
The  broker  charges  the   under- 

trantmits  to  the  assured  an  ac- 
count in  which  he  states  himself 
to  be  debtor  for  the  amount  of  the 
toss :  and  for  the  balance  of  that 
account  the  assured  draws  a  bill 
upon  the  broker,  which  the  latter 
accepts,  but  does  not  pay.    The 


JURY. 

underwriter's  name  never  having 
been  struck  off  the  policy,  it  was 
held  that  be  was  not  discharged. 
AuMctf  V.  Baiighi/,  E.  t  G.  4. 
Page  395 

JURY. 

1.  Upon  the  trial  of  an  informatioa 
for  a  libel  only  ten  special  jurymen 
appeared,  and  two  talesmen  were 
Bwom  on  the  jury.  It  is  no  ground 
for  B  new  trial  that  two  of  the  non- 
attending  special  jurymen  named 
in  the  pannci  had  not  been  sum- 
moned, though  it  appeared  that 
this  fact  was  unknown  to  the  de- 
fendant, until  after  the  trial.  The 
King  V.  Hunt,  E.  3  G.  4.  430 
2.  No  challenge  can  be  taken  either 
to  the  array  or  to  the  polls,  until 
a  full  jury  have  appeared;  and 
therefore,  where  the  challenges 
are  takeif  previouslri  they  are  ir- 
regularly made.  Tm  Kir^  v.  Ed- 
mondi  and  Other*,  E.  fi  G.4. 
471 
The  disallowing  of  a  challenge 
is  not  a  ground  for  a  new  triu, 
but  for  a  venire  de  novo ;  aad 
every  challenge  most  b«  pro- 
pounded in  such  a  way  aa  that  it 
ma^  be  put  at  the  time  upon  the 
nisi  priuB  record.  So  Uiat  the 
adverse  party  may  either  deunir, 
or  counterplead,  or  deny  the  mat- 
ter of  chalfenge,  in  which  last  case 
only  triers  are  to  be  appointed ; 
sna,  therefore,  where  the  chil- 
lenges  were  not  put  on  the  recoid, 
the  defendants  were  held  not  to 
be  in  a  condition  to  ask  the  opi- 
nion of  this  Court,  as  a  matter  of 
right,  upon  their  sufficiency.  Ibid. 
There  can  be  no  challenge  to 
the  array  on  the  ground  of  unindif- 
ferency  in  the  Master  of  the 
Crown  Office,  he  being  the  officer 
of  the  Court  expressly  appointed 
to  nominate  the  jury.  The  only 
remedy  in  such  a  case  is  to  apfriy 
to  the  Coiut  by  motioQ  to  appoint 


JUSTICES. 


LANDLORD,  Ac.    719 


some  other  officer  to  nominate 
the  jury.  Ilnd, 

The  Master  of  the  Crown  Of- 
fice, in  nominating  the  jury,  se- 
lected the  names  of  the  jurors, 
and  did  not  take  them  by  chance 
from  the  freeholder's  book.  He 
also  took  those  only  whose  names 
had  the  addition  of  ^*  esquire ;" 
and  included  some  persons  who 
were  in  the  commission  of  the 
peace  :  Held,  that  in  so  doing  he 
was  perfectly  right.  Ibid. 

He  also  included  in  his  nomina- 
tion some  persons,  who,  as  grand 
jurymen,  had  found  the  indictment, 
and  persisted  in  his  opinion  as  to 
their  sufficiency,  unless  the  crown 
would  consent  to  abandon  them, 
which  was  done,  and  others  were 
then  substituted  in  their  places : 
Held,  that  he  was  wrong  in  his 
opinion,  but  that  there  was  no 
ground  for  presuming  partiality. 

Ibid. 
The  sheriff's  officer  had  ne- 
glected to  summon  one  of  the  24 
special  jurymen  returned  on  the 
pannel :  Held,  that  this  was  no 
ground  of  challenge  to  the  favour 
for  unindifferency  on  the  part  of 
the  sheriff.  '  Ibid. 

Held,  also,  that  it  is  not  com- 
petent to  ask  jurymen  (whether 
special  jurymen  or  tradesmen)  if 
they  have  not,  previously  to  the 
trial,  expressed  opinions  hostile  to 
the  defendants  and  their  cause, 
in  order  to  found  a  challenge  to 
the  polls  on  that  ground ;  but 
that  such  expressions  must  be 
proved  by  extrinsic  evidence. 

Ibid. 
JUSTICES. 

The  power  given  to  magistrates, 
under  35  G.  3.  c.  101.  s.  2.,  of 
ordering  the  charges  incurred 
during  the  suspension  of  an  order 
of  removal,  to  be  paid  by  the 
parish  to  which  the  order  is  made, 
is  confined  to  two  cases  only,  viz. 


the  death  or  removal  of  the  pau- 
per ;  and,  therefore,  where  a  pau- 
per, ddring  the  suspension  of  an 
order  of  removal,  became  irre- 
movable in   consequence   of   an 
estate  descended  to  him:  Held, 
that  such  a  case  was  not  within 
the  act ;  and  that  the  {ifiauper,  not 
having  been  removed,  no  order  for 
the  payment  of  any  charges  in- 
curred during  the  suspension  of 
the    original    order    of  removal 
could   be  made.      The  King  v. 
Th'e   Inhabitants    of    Chag^ordf 
//.  1  and  2  G.  4.  Page  2S5 

LANDLORD  AND  TENANT. 

1.  A  reasonable  time,  afler  the  ex- 
piration of  five  days  from  the  time 
of  distress,  is  by  law  allowed  to 
the  landlord  for  appraising  and 
selling  the  goods  distrained.  Pitt 
v.  Shetv,  H.  1  and  2  G.  4.        208 

2.  A  lease  of  coal  mines  reserved  a 
royalty  rent  for  every  ton  of  coak 
raised,  and  contained  a  proviao 
that  the  lease  should  be  void,  to 
all   intents  and  purposes,   if  the 
tenant  should  cease  working  at 
any  time  two  years.      After  the 
working  had  ceased  more   than 
two    years,    the  lessor  received 
rent :   Held,  that  a  tenancy  from 
year  to  year  was  not  thereby  cre- 
ated ;  for  the  lease  was  not  abso- 
lutely void  by  the  cesser  to  work, 
but  voidable  only  at  the  option  of 
the  lessor  ;    and  that  he  might 
avoid  the  lease  upon  any  cesser  to 
work  commencing  two  years  be- 
fore the  day  of  demise  in  the 
ejectment.  ,  Doe,  dem.  Bryanf  v. 
Bancks,  E.  2  G.  4.  401 

3.  Upon  a  parol  demise  rent  to  take 
place  from  the  following  Lady^ 
dai/y  evidence  of  the  custom  of 
the  country  is  admissible,  to  shew 
that  by  *^  Lady-day*  the  parties 
meant  '^  Old  Ladtf^day.*  Dotf 
dcm.  Hall,  v.  Benson^  T.  2  G.  4. 

588. 
3  C  2  LEASE. 
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LIBEL. 


LE\SE, 
See  Lakdlohd  and  Tckant,  2. 

LIBEL. 

1.  On  an  information  for  writing, 
composing,  and  publishing  a  libel 
in  the  county  of  Z.,  it  appeared 
that  the  defendant,  on  the  22d 
Auffiui,  wrote  and  composed  the 
Kbd  in  L-  and  that  he  was  seen 
in  £.  on  that  and  the  following 
day.  On  the  24th,  the  libel  was 
dduvered  in  the  county  of  M. 
poo  miles  off)  by  A.  toB.,  being 
udosed  in  an  envelope  addressed 
to  A.y  containing  written  direc- 
tions to  ^.  to  forward  the  libel  to 
B.f  by  whom  it  was  subsequently 
published  in  M.  The  envelope 
was  open ;  and  it  was  not  proved 
that  tnere  was  on  it  any  trace  of 
a  seal  or  post-mark.  A.  was  not 
called  at  the  trial  as  a  witness  by 
either  party ;  nor  was  it  proved 
that  he  was  a  resident,  or  had 
been  about  that  time,  in  L,:  Held, 
by  three  Justices  (dissentiente 
iayley  J.),  that  this  was  evidence 
on  which  the  jury  might  properly 
be  lefl  to  presume  that  the  libel 
was  delivered  open  to  A.  m  L, 
Rex  V.  Burdetty  Bart.  Page  95 
Held,  also,  by  three  Justices 
(Bayley  J.  dubitante),  that  a  deli- 
very at  the  post-office  in  Z.  of  a 
sealed  letter  inclosing  a  libel,  is 
a  publication  of  the  libel  in  L. : 
Held,    also,    by    three    Justices 

i  Bayley  J.  dubitante),  where  a  de- 
endant  writes  and  composes  a 
libel  in  L,  witli  the  intent  to  pub- 
lish, and  afterwards  publishes  it 
in  M.,  that  he  may  be  indicted 
for  a  misdemeanour  in  either 
county*  Ibid. 

And,  per  Mam  Curtam,  where 
a  libel  imputes  to  others  the  com- 
mission of  a  triable  crime :  Held, 
that  evidence  of  the  truth  of  it  is 
inadmissible. 


Held,  also,  where,  in  todmihi^  up, 
the  Judge  told  the  jury  that  the 
intention  was  to  be  collected  from 
the  paper  itself,  unless  explained 
by  the  mode  of  publication  or 
other  circuipstances ;  and  that  if 
its  contenu  were  likely  to  excite 
sedition,  &c.  defendant  must  be 

E resumed  to  intend  that  which 
is  act  was  likely  to  produce; 
and  that,  if  they  found  such  to 
be  the  intent,  he  was  of  opinion 
it  was  a  libel ;  and  that  they  were 
to  take  the  law  from  him,  unless 
they  were  satisfied  that  he  was 
wrong;  that  this  was  a  correct 
mode  of  leaving  the  question  to 
the  jury,  under  32  G.  3.  c.  GO. 

s.  1.  ^^' 

Quanre,  Whedier  the  writing 
and  composing  of  a  libel  with  in- 
tent to  publish,  but  not  followed 
by   publication^    be   an  offence. 

Jbid. 
2.  Where  an  information  alleged 
that  a  libel  was  published  of  and 
concerning  the  government  of  the 
country,  and  the  libel  did  not  in 
express  terms  charge  the  acts  to 
have  been  done  by  the  govern- 
ment or  its  order,  the  Court  are  to 
take  the  whole  libel  together,  to 
interpret  it  in  the  way  in  which 
ordinary  persons  would  under- 
stand it,  and  to  judge,  from  the 
whole  tenor  of  it,  whether  it  be 
written  of  and  concerning  the  go- 
vernment; and  the  Court  having 
come  to  this  conclusion,  such  an 
information  was  held  good  after 
verdict,  although  the  record  did 
not  contain  any  averment  of  ex- 
trinsic facts,  in  order  to  shew  that 
the  libel  was  written  of  and  con- 
cerning the  government.  Rex  v» 
Burdeit,  Bart.  //.  1  and  2  G.  4- 

3H 

Where  the  information  aUeged 

that  tlie  defendant,  intending  to 

cause  it  to  be  believed  that  divers 

subjects  of  our  lord  the  king  had 

been 
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been  inhumanly  killed  by  certain 
troops  of  our  lord  the  king,  pub- 
lished a  libel  of  and  concerning 
the  said  troops ;  and  the  only  inu- 
endo  in  the  libel  was  applied  to 
th«  word  dragoonsy  meaning  the 
fiaid  troops  of  our  said  lord  the 
king,  and  meaning  thereby  that 
divers  liege  subjects  of  our  lord 
the  king  had  been  inhumanly  cut 
down  and  killed  by  the  said  troops 
of  our  said  lord  the  king  :  Held, 
afler  verdict,  that  this  was  suffi- 
ciently certain,  without  defining 
what  particular  troops  were  meant. 

Ibid. 
Where  a  defendant  was  con- 
victed of  a  libel,  which,  on  the 
face  of  it,  purported  to  have  been 
written  in  consequence  of  his  hav- 
ing read  a  statement  of  facts  in 
different  newspapers,  an  affidavit 
that  he  did  read  such  statements 
in  such  newspapers  may  be  re- 

^  ceived  in  mitigation  oi  punish- 
ment; but  an  affidavit  that  the 
facts  contained  in  those  state- 
ments were  true,  is  not  admissible. 

Ibid. 

3.  Declaration  for  a  libel  published 
in  a  newspaper.  P^ea,  that  the  | 
libel  was  originally  pittiiished  in 
the  H.  Journal  by  /.  S. ;  and  that, 
at  the  time  of  publication  by  thd 
defendant,  it  was  stated  in  such 
publication  that  it  was  copied  from 
that  newspaper ;  and  that,  pur- 
suant to  statute  38  G.  3.  c.  78., 
/.  iS.  had  made  an  affidavit  that 
he  was  the  publisher  of  the  H. 
Journal  and  still  Remained  so  at 
the  time  of  publication  of  the 
libel:  Held,  that  this  plea  was 
bad,  inasmuch  as  the  publication 
by  the  defendant  did  not  specify 
by  name  /.  S.  as  the  original  pub- 
lisher of  the  libel,  but  only  named 
the  journal.  Lewis  v.  Walter y  T. 
2  G.  4.  Page  605 

Semble,  that  even  if  /.  S.  had 
been    naiped  by  the    defendant 


when  the  latter  published  the 
libel,  such  publication,  being  ot 
written  slander,  could  not  have 
been  justified.  Ibid. 

Semble,  also,  that  the  repetition 
of  oral  slander,  accompanied 
by  a  declaration  of  the  name 
of  the  original  author,  cannot 
be  justified,  unless  such  repe- 
tition be  made  without  malice, 
and  upon  a  fair  and  justifiable 
occasion.  Ibid. 

The  libel  stated  in  the  declar- 
ation purported  to  be  a  speech  of 
counsel  at  a  trial  of  the  plaintiff 
on  a  criminal  charge ;  and  It  stated, 
after  setting  out  die  speech,  that 
a  witness  was  called,  who  proved 
all  that  had  been  stated  by  coun- 
sel, and  that  the  defendant  was 
immediately  afler  that  acquitted 
upon  a  defect  in  proving  some 
matter  of  form.  The  plea  stated, 
that  in  fact  such  a  speech  was 
made,  and  that  the  witness  called 
proved  all  that  had  been  so  stated ; 
but  it  did  not  set  out  the  evi- 
dence, or  justify  the  truth  of  the 
charges  made  in  the  counsel's 
speech  :  Held,  that  such  plea  was 
bad,  inasmuch  as  a  party  could 
not  be  justified  in  publishing  the 
result  of  evidence  giveq  in  a  court 
of  justice,  but  must  state  the  evi- 
dence itself.  Ibidm 

LICENCE. 

A   licence  for  the  exportation  of 
gunpowder  was  granted  on   the 
petition  of  ^.  B,  on  behalf  of  him- 
self and  others,  on  condition  that 
the  merchant  exporter  should  give 
a  certain  security  therein  men- 
tioned.   ^.£.,  the  manufacturer 
of  the  gunpowder,  sold  it  to  C.  jD., 
and  contracted  to  deliver  it  free 
on  board  a  ship :    Held,  that  the 
condition  of  this  licence  was  not 
complied  \iith  by  A.B.*s  giving 
the  required  security,  he  not  being 
the  merchant  exporter  within  the 
3  0  3  meaning 
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meamng  of  the  licence.     Camelo 
y.  Britten,  M.  1  G.  i.    Page  18* 


SmFheight,  I. 

1.  The  wh&rfage,  Ac.    due    upon 

'  goods  imported  was,  by  the  course 
of  trade,  paid  by  the  importer  at 
the  Chrutmas  following  the  im- 
portaUon,  whether  the  goods  were 
ID  the  mean  time  removed  or  not. 
.  The  goods  were  sold  to  A.,  and, 
after  Chrittmai,  the  merchant  im- 
porter became  bankrupt :  Held, 
that  there  was  no  lien  on  the 
goods  for  the  wharfage,  &c.  as 
against  A.  Crawshay  y.  Hor*fray, 
M.  1  G.  4.  50 

8.  A  shipwright  has  a  lien  upon  a 
■hip  for  repairs.  Franklin  v.  Ho- 
tier,  H.  land 2  G. 4.        t      341 

9>  The  plamtilf,  after  judgment  re* 
corered,  settled  the  action  with 
the  defendant,  and  employed  a 
new  attorney  to  enter  up  satisfac- 
tion on  the  record :  Held,  that  the 
defendant  was  entitled  to  be  dis- 
charged out  of  custody,  although 
the  hen  of  the  plaintiff's  attorney 
on  the  coats  had  not  been  satisfied. 
Mart  J.  Smith,  E.  2G.4.      466 

LIMITATION. 

A  copyhold  was  surrendered  to  the 
use  of  husband  and  wife,  for  their 
natural  lives  and  the  life  of  tlie 
longer  liver  of  them,  and  from  and 
after  the  decease  of  the  survivor 
of  them,  to  the  right  heirs  of  the 
survivor  for  ever  :  Held,  that  the 
husband  end  wife  took  a  vested 
estate,  not  only  for  their  joint 
lives,  but  also  fur  the  life  ol'  the 
survivor,  with  a  contingent  re- 
mainder in  fee  to  the  survivor. 
Doe,  dem.  Dormer,  v.  Wilson, 
«.  I  and  2  G.  i.  303 


MANDAMUS. 

LIMITATIONS,  STATUTE 
OF.. 

A  party,  on  being  aalced  for  the  pay- 
ment of  his  attorney's  bill,  ad- 
mitted that  there  had  been  such  a 
bill,  but  stated  that  it  had  been 
paid  to  the  deceitsed  partner  of 
the  attorney,  who  baa  retained 
the  amount  out  of  a  floating  ba* 
lance  in  his  banda.  Quaere,  whe* 
ther,  in  order  to  take  the  caae  out 
of  the  statute  of  liinitati6ns,  evi- 
dence is  admissible  to  ahew  that 
the  bill  had  never  in  fact  been 
paid  in  this  manner. 

Semble,  that  such  eytdence  it 
admissible,  if  at  all,  only  where 
the  defendant  atates  the  debt  to 
hedischarged  by  puticular  means, 
to  which  he  re^ra  with  precision, 
'  and  wherehe  has  desiKnated  the 
time  and  mode  00  strict!]',  that  it 
ia  impossible  it  could  be  dis- 
charged in  any  other  manner  than 
that  specified.  Beatv  *.  Hind, 
T.  2  G.  4.  Page  568 

LORD'S  ACT. 
Notice  under  32  G.  2.  c.  S8.  must 
be  given  to  a  creditor  fourteen 
clear  days,  exclusive  both  of  the 
day  of  service  and  that  of  present- 
ing the  petition.  Zouchv.Emptey, 
£.2G.4.  522 

MANDAMUS. 

1.  The  Court  of  K.B.  have  no  juris- 
diction to  grant  a  mandamus  to 
magistrates  to  make  an  order  of 
maintenance  on  a  particular  pa- 
rish. TheKirtgv.  T/te  Justice*  of 
Middlesex,  It.  1  &  2  G.  4,        298 

2.  A  raanilamufi  to  the  mayor  of  M. 
to  convene  a  meeting,  to  proceed 
to  an  election,  in  order  to  fill  up 
five  vacancies  in  a  select  body, 
consisting  of  fifteen  chief  bur- 
gesses. Return  by  him,  alter 
Btatmg  objections  to  the  tide  of 

several 
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seveniloftlieremainiQgburseaGcs, 
tbat  there  were  not  within  the  ba- 
rougfa  eight  loK^y  elected  chief 
burgewu  by  whom  the  election  of 
othen  could  be  made;  and  that, 
for  the  several  reaiona  before 
mentioned,  he  could  not  proceed 
to  such  election  :  Held,  insulfi- 
cientreturn,  and  peremptory  man- 
damus awarded.  The  King  v. 
The  Mauor  of  Monmouth,  E. 
2C.4.  Page  496 

MARKET. 
A  prescription  for  tot)  of  corn 
brought  into  atotun,  to  be  sold  on 
a  market  day  there,  whereof  any 
part  is  pitched  within  the  market 
for  sale,  and  which  shall  be  there 
sold,  is  bad,  inasmuch  as  there 
cannot  be  any  toll  in  respect  of 
goods  not  actually  brougnt  into 
the  market.  Wdl*  v.  MUei,  T. 
2  G.  4.  S59 

MASTER  AND  SERVANT 
Where  defendant's  servant  wan- 
tonly, and  not  in  order  to  exe- 
cute his  matter's  orders,  strikes 
the  plaintiff's  horses,  and  there- 
by produces  the  accident,  his 
master  is  not  liable  ;  but  where,  in 
the  course  of  his  employment,  be 
so  strikes,  although  mjudicioufily, 
his  master  is  liable.  Croft  v.  Ali- 
son, r.  2G.4.  590 

MIS-TRIAL. 
The  record,  in  a  case  of  felony  at 
the  quarter  sessions,  after  stating 
the  indictment,  plea  of  not  guilty, 
and  Terdict  of  guilty  thereon, 
added,  "  that  because  it  appeared 
to  the  justices,  that  alter  the  jury 
had  retired  one  of  them  had  sepa- 
rated- from  his  fellows,  and  con- 
versed respecting  his  vcrdictwith  a 
stranger,  it  was  considered  that 
the  verdict  was  bad ;"  and  it  was 
therefore  <}uashed,  and  a  yenire 
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de  novo  awarded  to  the  ncait  ses- 
sions. It  then  proceeded  to  set 
out  the  appearance  of  the  partiesi 
at  the  next  sesuon*)  and  the  trial 
and  conviction  by  the  second 
jury ;  whereupon  ail  and  singular 
the  premises  being  seen  and  con- 
sidered, judgment  wai  givei),  Ac: 
Held,  upon  a  writ  of  error  brought, 
that  the  judgment  was  right  7%e 
King  V.  Foaikr  and  Sesiton,   H. 

1  and  2  G.  *.  Page  273 

NAVIGATION  LAWS. 
The  importation  of  goods  from 
America,  in  a  vesi^  Americmn 
built,  though  owned  by  BrUiA 
aubjecta,  is  not  leguiaed  by 
49  G.  S.  c  SS.  Campbell  v. 
Innet,  £.  2  G.  4.  426 

NEWSPAPER,  EDITOR  OF, 

See  Libel,  S.    CoNTUirT,  1. 

NOTICE, 

See  Lord's  Act. 

PARTNERS. 

1.  In  assumpsit  by  one  of  two  stat- 
viving  partners.  The  fact  of  the 
plaintiff's  being  surriviDg  partner 
must  be  statedin  the  declaration ; 
and  therefore  a  count  for  sooda 
sold  by  him  to  the  defen£mt  is 
not  supported  by  proof  that  the 
goods  were  sold  by  the  plaintiff 
and  his  deceased  partner.    J^  v. 

■  Douglas,  E.  T.  2  G.  4.  374 

2.  The  joint  owners  of  a  vessel  en- 
gaged in  the  whale  fishery,  may 
sue  a  purchaser  for  the  price  of 
whale  oil,  although  the  contract 
of  sale  were  made  by  one  of  the 
part-owners,  and  the  purchaser 
did  not  know  that  other  persona 
had  any  interest  in  the  trans- 
action.     Skinner  v.    Slocks,    E. 

2  a.  4.  437 
S.  A  merchant  in  London  recom- 
mended consignments  to  a  mer- 
chant abroad,  and  it  wu  agreed, 

3  C  4  th« 
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that  the  comminion  on  all  sales 
of  ttoods  recommended  bj  one 
house  to  the  other  should  be 
equally  divided,  irithout  allow- 
ing any  deduction  for  expenses : 
Held,  that  this  wag  a  participation 
in  profit,  and  constituted  a  part- 
nership bettreen  the  parties  quod 
hoc.  Cheap  T.  Cramond,  T. 
2  G.  ♦.  -    Page  663 

PORT  CHARGES. 
See  Fbkight,  1. 
PATENT. 
A  patent  for  improvements  in  the   | 
construction    of   ships'   anchors, 
windlasses,  and  chain-cables,  can-   I 
not  be  supported  unless  there  is 
novel^  in   each    invention ;   and   ' 
therefore,   where    it   turned   out  ' 
that  there  was  no  novelty  in  the   ' 
construction   of  the   anchors,    it 
was  held,    that  the  patent  was 
wholly  void.    Brunton  v.  Havikes, 
T.2G.*.-  451 

PAYMENT. 

A  policy  delivered  to  an  insurance 
broker  for  the  puirtoae  of  settling 
a  loss,  is  adjusted  by  the  under- 
writer, payable  at  a  month.  The 
broker  charges  the  underwriter  in 
account  for  the  toss,  and  trans- 
mits to  the  assured  an  account, 
in  which  he  stales  himself  to  be 
a  debtor  for  ilic  amount  of  the 
loss;  and  for  the  balance  of  that 
account  the  assured  draws  a  bill 
upon  the  broker,  which  the;  latter 
accepts,  but  does  not  pay.  Tlie 
underwriter's  name  never  having 
been  struck  off  the  policy,  it  was 
held  that  he  w;is  not  discharged. 
JtttueU  V.  Dangley,  K.  %  (!.  4.  :t9.5 

PLEADING. 

1.  The  Court  will  not  take  judicial  | 

notice  of  the  local  situation  and  I 

distances  of  the  different  places  I 
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in  the  counties  of  England  from 
each  other  ;  and  therefore  where 
a  return  to  an  habeas  corpus 
stated  that  the  prisoner  was  found 
on  board  a  vessel,  discovered 
within  eight  leagues  of  that  part 
of  the  coast  of  G.  B.  called  Svf- 

.  JM,  to  wit,  within  ei^ht  leagues 
of  O.,  in  that  county,  it  was  held 
not  to  be  averred  with  sufficient 
certainty,  that  the  vessel  was  not 
within  four  leagues  of  the  coast 
of  G.  B.,  between  the  North 
Foreland  in  Kent,  and  Beachy 
Head  in  Sussex.  DeybeTt  cate, 
//.  1  and  2  G.  i.  Page  24S 

2.  A  covenant  by  a  lessor  to  supply 
the  premises  demised  (which  were 
two  houses),  with  a  sufficient 
quantity  of  good  water,  at  a  rate 
therein  mentioned  for  each  house, 
is  a  covenant  that  runs  with  the 
land,  and  for  the  breach  of  which 
the  assignee  of  the  letsee  may 
maintain  an  action  against  the  re- 
versioner. Jourdain  v.  Wilion, 
H.laaA^  G.  4.  Page  266 

}.  Declaration  in  assumpsit,  charg- 
ing that  the  defendant  was  in- 
debted to  the  plaintiff  in  500 
quarts  of  wheat  for  tolls,  without 
stating  any  value,  is  bad  upon 
special  demurrer.  Mayor  of 
Reading  v.  Clarie,  H.  1  and 
2  G.  4.  268 

t.  The  record  in  a  case  of  felony 
at  the  quarter  sessions,  after 
statin},'  the  indictment,  plea  of 
not  guilty,  and  verdict  of  guiltv 
thereon,  added,  that  because  it 
uppcHred  to  the  justices,  that 
utter  the  jury  had  retired,  one 
of  ibem  had  separated  from  his 
fellows,  and  conversed  respecting 
his  verdict  with  a  stranger;  it 
was  considered  tJiat  tlic  verdict 
was  bad,  and  it  was  therefore 
quashed,  and  a  venire  de  novo 
aivarded  to  the  next  sessions.  It 
then  proceeded  to  set  out  the  ap- 
pearance of  the  parties  .it  the 
next 
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next  sessions,  and  the  trial  and 
conviction  by  the  second  jury ; 
whereupon  all  and  singular  tne 
premises  being  seen  and  consi- 
dered, judgment  was  given,  &c. 
Held  upon  a  writ  of  error  brought 
that  the  judgment  was  right.  Rex 
V.  Howler  and  Sexton,  H.  1  and 
2  G.  4.  Page  273 

5  Where  a  return  to  a  habeas  cor- 
pus stated  that  a  vessel,  with 
smuggled  goods  on  board,  was 
found  at  the  fish-market,  within 
the  limits  of  the  ancient  town  of 
Rve :  Held,  that  it  did  not  come 
within  the  24*  G.  3.  sess.  2,  c.  47 • 
s.  1.,  by  which,  if  a  vessel  be 
found  at  anchor,  or  hovering  with- 
in the  limits  of  any  of  die  ports 
of  this  kingdom,  or  within  four 
leagues  of  the  coast  thereof, 
with  smuggled  good^  on  board, 
she  becomes  liable  to  forfeiture. 
Soudens  case,     H.  1  and  2  G.  4. 

294 

6.  Where  the  return  to  a  habeas 
corpus  stated  that  an  English  sea- 
man beinff  found  on  board  a  ship 
liable  to  forfeiture  under  45  G.  3. 
c.  121.  s,  1.,  was  carried  before 
a  tnagistrate,  and  upon  due  proof, 
as  by  the  statute  in  that  case  made 
and  prbvided  is  required,  wiEis 
committed,  &c. :  Held,  that  this 
was  insufficient ;  and  that  it  was 
necessary  to  state  distinctly  what 
proof  was  given,  in  order  that 
the  Court  might  see  whether  it 
was  the  due  proof  required  by  the 
7tli  section  of  the  act.  Nash*s 
case,  H.  1  and  2  G.  4.  295 

7.  Where  an  information  alleged, 
that  a  libel  was  published  of  and 
concerning  the  government  of 
the  country,  and  the  libel  did 
not,  in  express  terms,  charge 
the  acts  to  have  been  done  by 
the  government  or  its  order,  the 
Court  are  to  take  the  whole  libel 
together,  to  interpret  it  in  the 
way  in  which   ordinary  persons 


would    understand    it,    and    to 
judge  from   the  whole  tenor  of 
it,  whether  it  be  written  of  and 
concerning  the  government ;  and 
th^   Court  having   come   to  this 
conclusion,  such  an   information 
was  held  good  after  verdict,  al- 
though the  record  did  not  con- 
tain  any  averment    of  extrinsic 
facts,  in  order  to  shew  that  the 
libel  was  written  of  and  concern- 
ing the  government.   Rexv,  Bur" 
dett,  BaH.  H.  1  and  2  G.  4.  P.  314 
Where  the  information  alleged,  that 
the  defendant  intending  to  cause 
it   to    be   believed,    that    divers 
subjects   of  our    lord    th^  king 
had   been    inhumanly  killed   by 
certain  troops   of  our  lord    the 
king,  published  a  libel    of  and 
concerning  the  said  troops;  and 
the  only  inuendo  in  the  libel  was 
applied   to   the    word  dragoons^ 
meaning  the   said  troops  of  our 
said  lord  the  king,  and  meaning 
thereby,  that  divers  liege  subjects 
of  our  lord  the  king   had  been 
inhumanly   cut  down  and  kiUed 
by  the  said  troops  of  our  said 
lord   the  king:  Held,  after  ver- 
dict,  that    this    was    sufficiently 
certain,    without    defining    what 
particular  troops  werl?  meant.  Ibid* 

8.  In  assumpsit  by  the  provisional 
assignee  of  a  bankrupt,  defendant 
pleaded  the  general  issue :  Held^ 
that  the  fact  of  the.  bankrupt's 
estate  having  been  assigned  by 
the  provisional  assignee  to  the 
new  assignees,  between  the  time 
of  issuing  the  latitat  and  the  de- 
livery of  the  declaration,  is  no 
ground  of  nonsuit  upon  a  plea  of 
non-assumpsit.  Qusere,  whether 
it  would  have  been  an  answer  to 
the  action,  if  specially  pleaded  ? 
Page  V.  Bauer,  E.  2  G.  4.  P.  345 

9.  In  assumpsit  by  one  of  two  sur- 
viving partners.  The  fact  of  the 
plaintiff's  being  surviving  partner 
must  be  stated  in  the  declaration; 

and 
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and  therefore  a  coiral  for  goods 
sold  by  him  to  the  defendant  is 
not  supported  by  proof  that  the 
goods  were  sold  by  the  plaintiff 
and  his  deceased  partner.  Jcil 
¥.  Douglas,  E.  2  G.  4.    Page  S74 

10.  Declaration  stated  that  defend- 
,ant  baivained  for  and  bought  of 
plaintin  a  quantity  of  E.  I,  rice, 
according  to  the  conditions  of 
sale  of  the  E.  L  Conopany,  to  be 
ptti  up  at  the  next  E.  L  Com- 
pany's sale  by  the  proprietors,  if 
required^  at  a  certain  price  there 
mentioned.  The  proof  was,  that 
the  rice  was  void  per  sample. 
This  is  no  variance;  the  words 
**  per  sample"  not  being  matter 
of  description,  but  a  collateral 
engagement  that  the  goods  sold 
sh^l  correspond  with  S^e  sample. 
Parkmrv.  Palmer,  E.^G.^   387 

11.  Hurimndandwife  lived  separate 
under  a  deed,  by  which  he  sti- 
pulated that  his  wife  should  en- 
joy, as  her  separate  and  distinct 
property,  all  effects,  &c.  which 
she  might  acquire,  or  which  by 
any  gift,  grant,  &c.  or  represent- 
ati(m,  she,  or  he  in  her  right, 
might  be  entitled  to  ;  and  that  he 
would  not  do  any  act  to  impede 
the  operation  of  that  deed,  but 
would  ratify  all  lawful  or  equit- 
able proceedings  to  be  brought 
in  his  or  their  names,  for  recover- 
ing such  real  and  personal  estates ; 
and  the  wife  having,  as  executrix 
of  R.  A/.,  commenced  an  action 
on  a  promissory -note  against  de- 
fendants in  the  names  of  her 
husband  and  herself,  the  husband 
released  the  debt,  which  release 
was  pleaded  puis  darrein  continu- 
ance. The  Court,  on  application, 
ordered  such  pleu  to  be  taken  off 
the  record,  and  the  release  to  be 
given  up  to  be  cancelled.  Inixell 
V.  Netomanf  E,  2  G*  4.    Page  419 

12.  In  assumpsit  for  not  indemnify- 
ing plaintiff  in    Consequence  of 


his  hamng  become  bftil  for  A., 
in  an  action  at  the  suit  of  B*s  it 
was  stated  that  J9.,  in  Mickaelvias 
term,  58  G.  S.,  recovered  against 
plainti£  The  judgment  given  in 
evidence  was  in  HUaty  term : 
Held,  that  this  was  no  variance, 
inasmuch  as  this  was  not  matter 
of  description,  but  an  allegation 
in  substance,  that  the  judgment 
had  been  obtained  before  the  com- 
mencraent  of  the  action.  Phillips 
V.  ShaufyE.  2  G.  4.         Page  435 

13.  The  joint  owners  of  a  vessel  en- 
gaged in  the  whale  fishery  may 
sue  a  purchaser  for  the  price  of 
whale  oil,  although  the  contract 
of  sale  were  nudie  by  one  of  the 
part-owners,  and  the  purchaser 
did  not  know  that  other  persons 
had  any  interest  in  the  trans- 
action. Skinner  v.  iHockSy  E, 
2  G.  4.  437 

14.  A  prescription  for  toll  of  com 
brought  into  a  toton  to  be  sold  on 
a  market  day  there,  whereof  any 
part  is  pitched  within  the  matktt 
for  sale,  and  which  shall  be  there 
sold,  is  bad,  inasmuch  ma  there 
cannot  be  any  toll  in  respect  of 
goods  not  actually  brought  into 
the  market.  WdU  v.  A/t/ei,  7. 
2  G.  4.  559 

15.  Where  tlie  plaintiffs  hired  a 
chariot  for  the  day,  appointed 
the  coachman,  and  iurniahed  the 
horses :  Held,  that  they  were  pro- 
perly described  as  owners  and  pro- 
prietors of  it,in  a  declaration  against 
a  defendant  for  an  accident  arising 
from  his  servant's  negligence  in 
driving  against  the  chariot. 

Held  also,  that  where  defend- 
ant's servant  wantonly,  and  not 
in  order  to  execute  his  mas- 
ter's orders,  strikes  the  plaiiuifTs 
horses,  and  thereby  products  the 
accident,  his  master  is  not  liable  ; 
but  where,  in  the  course  of  his 
employment,  he  so  suikes,  al- 
though injudicioualy,  his  master 
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18  liable.      Cr&fi  v.  Alisouy   T. 
2  G.  4.  Page  590 

16.  Declaration  for  a  libel  published 
in  a  newspaper.  Plea,  that  tlie 
libel  was  originally  published  in 
the  H.  Journal  by  /-  S. ;  and 
that  at  the  thne  of  publication  by 
the  defendant,  it  was  stated  in 
such  publication  that  it  was  co- 
pied from  that  newspaper;  and 
that,  pursuant  to  stau  38  G.  3. 
c.  78.,  /.  S.  had  made  an  affidavit 
that  he  was  the  publisher  of  the 
i/.  Journal,  and  still  remained  so 
at  the  time  of  publication  of  the 
libel;  Held,  that  this  plea  was 
bad,  inasmuch  as  the  publication 
by  the  defendant  did  not  soecify 
liy  name  /.  S.  as  the  originai  pub- 
lisher of  the  libel,  but  only  named 
the  journal. 

Semble,  that  even  if  /•  S.  had 
been  named  by  the  defendant 
when  the  latter  published  the 
libel,  such  publication,  being  of 
written  slander,  could  not  have 
been  justified. 

Semble,  also,  that  the  repeti- 
tion of  oral  slander,  accompanied 
by  a  declaration  of  the  name  of 
the  original  author,  cannot  be 
Justified  unless  such  repetition  be 
made  without  malice,  and  upon 
a  fair  and  justifiable  occasion. 

The  libel  stated  in  the  declar- 
ation, purported  to  be  a  speech 
of  counsel  at  a  trial  of  the  plain- 
tiff on  a  criminal  charge ;  and  it 
stated,  after  setting  out  the 
speech)  that  a  witness  was  called, 
who  proved  all  that  had  been 
stated  by  counsel,  and  that  the 
defendant  was  inmiediately  after 
that  acquitted,  upon  a  defect  in 
proving  some  matter  of  form. 
The  pica  stated,  that  in  fact  such 
a  speech  was  made,  and  that  the 
witness  called,  proved  all  that 
had  been  so  stated;  but  it  did 
not  set  out  the  evidence,  or 
justify  the  truth  of  the  charges 


made  in  the  counsel's  speech : 
Held,  that  such  plea  was  bad, 
inasmuch  as  a  party  could  not  be 
justified  in  publishing  the  result 
of  evidence  given  in  a  court  of 
justice,  but  must  8tat6  the  evi- 
dence itself.  Letcis  v.  WaUePy 
T.  2  G.  4.  Page  605 

17.  In  a  plea  by  the  inhabitants  of 
a  county,  that  the  inhabitants  of 
a  particular  township  have  imme- 
morially  repaired  the  highway  at 
the  end  of  a  county  bridee  situate 
within  the  township,  it  is  not  ne- 
cessary to  state  any  consideration 
for  such  prescription.  JUj9  v* 
Inhabitants  of  West  Riding.  T. 
2  G.  4.  623 

18.  A  plea  of  foreign  attachment 
stated  the  custom  to  be,  that  if 
the  plaintiff  in  the  Mayor's  Court 
allege  that  any  other  person  or 
persons  owes  or  owe  to  the  then 
defendants  any  money  that  may 
be  attached,  and  that  the  plaintiff 
below  alleged,  that  he  and  an- 
other person  owed  to  the  defend- 
ant below  a  certain  sum  of  money: 
Held  that  such  plea  fa  bad,  inas- 
much as  the  person  owing  the 
money  to  the  defendant  must, 
within  the  custom  as  pleaded,  be  a 
different  person  from  the  plaintiff. 

Quaere,  whether  a  custom  for 
a  party  to  attach  money  in  the 
hands  of  himself  and  partner, 
could  be  supported.  NoneU  v. 
HulUtt,  T2G.4.  64S 

19.  Declaration  stated,  that  plaintiff 
had  cohabited  with  defendant  as 
his  mistress,  and  that  it  was 
agreed  that  no  further  immoral 
connection  should  take  place  be- 
tween them,  and  that  defendant 
should  allow  her  an  annuity  as 
long  as  she  sljould  continue  of 
good  and  viriuous  life  and  de- 
meanour ;  and  thereupon,  in  con- 
sideration of  the  premises,  and 
that  the  plaintiff  would  give  up 
the  annuity,  defendant  promised 
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to  pay  as  much  as  the  annuity 
was  reasonably  worth  :  Held  bad 
upon  general  demurrer.  Binning- 
ton  V.  fVallis,  T.  2G.^.  Page  6.50 
20.  Declaration  in  debt  for  tithes 
under  2  and  S  Edw,  6.  c.  13.  s.  1. 
omitting  to  state  that  the  tithes 
had  been  yielded  and  paid,  and 
of  right  ought  to  have  been  paid 
withm  40  years  next  before  the 
passing  of  the  act  is  bad  even 
after  verdict.  Butt  v.  Hotoard, 
T.  2  G.  4.  Page  655 

POOR. 

!•  A  select  vestry  for  the  manage- 
ment of  the  parish  affairs  existing 
by  ancient  custom,  cannot  elect 
another  select  vestry  for  the  man- 
agement of  the  poor  within  the 
59  G.  3.  c.  12.  The  King  v. 
Woodman  and  Others^  E.  2  G.  4. 

507 

2.  Where  a  pauper,  legalljr  settled 
in  the  parish  of  A.,  having  met 
with  a  severe  accident  in  the 
parish  of  B.,  was  carried  into  an 
adjacent  parish  to  be  cured,  and 
remained  there  for  a  long  period 
of  time :  Held,  that  he  was  to  be 
considered  as  casual  poor  in  the 
parish  of  C,  and  was  irremovable; 
and  that  an  order  of  removal  to 
A»y  suspended,  under  the  powers 
of  35  G.  3.  c.  101.,  and  a  subse- 
quent order  on  the  overseers 
of  A*  to  pay  the  intermediate 
charges  incurred  by  the  parish 
of  C,  were  invalid.  The  King 
V.  The  Inhabitants  of  St,  Law- 
rence, Lttdloto,  T  2  G.  4.         660 

PRACTICE. 
See  Jury. 

1,  Where  the  employment  of  an 
attorney  is  so  comiected  with  his 
professional  character,  us  to  afford 
a  presumption  that  his  employ- 
ment was  in  consequence  of  that 
character,  the  Court  will  inter- 


fere in  a  summary  way  to  compel 
him  faithfully  to  execute  the 
trust  reposed  m  him  ;  and,  there- 
fore, where  an  attorney  was  em- 
ployed by  A^t  to  collect  and  get 
m  the  effects  due  to  him  as  ad- 
ministrator of  another  person,  the 
Court  compelled  the  attorney  to 
render  an  account  to  the  execu- 
tors of  A,  of  the  monies,  &c.  re- 
ceived by  him,  although  he  had 
never  been  employed  by.  A  or 
his  executprs  to  conduct  any  suit 
in  law  or  equity  on  his  or  their 
behalf.  Aitkiny  In  the  Matter  of 
the  Executors  of  M.  1.  G.4.  P.  47 

2.  An  attorney  in  custody  for  debt 
loses  his  privilege,  and  may  be 
detained  upon  mesne  process. 
Bvles  V.  WHton,  Gent,  one,  8fc. 
M.IG.  4.  88 

3.  An  agent  employed  to  take  out 
an  attorne3r's  annual  certificate, 
having  neglected  so  to  do,  and 
the  attorney  having  irom  ignor- 
ance of  the  fact  continued  to 
practise,  the  Court  will  only  al- 
low him  to  be  re-admitted  upon 
payment  of  the  arrears,  and  a 
fine.  Ex  parte  Leacrqft,  M. 
1  G.  4.  90 

4.  The  bail  to  the  sheriff  are  dis- 
charged by  the  defendants  giving 
a  cognovit  for  payment  of  debt 
and  costs.  Farmer  v.  Thorley, 
M.  1  G.  4.  91 

5.  This  Court  will  set  aside  a  judg- 
ment founded  on  an  usurious 
security,  without  compelling  the 
defendant  to  pay  the  principal 
and  interest.  Roberts  v.  Gqffl 
M.  1  G.  4.  92 

6.  Defendant  having  pleaded  in 
abatement,  that  four  others  were 
jointly  liable  with  himself,  the 
plaintiff  applied  to  the  defend- 
ant's attorney  to  give  the  places  of 
residence,  and  additions  of  those 
persons,  which  he  refused,  unless 
the  action  were  discontinued. 
Under  these  circumstances,  the 
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Court  made  a  rule  absolute  for 
the  defendant  to  deliver  such 
particulars,  or  in  default  thereof, 
for  setting  aside  the  plea.  Tay- 
lor and  Others  v.  Harris^  M,  1 
G.  4.  Pa^e  93 

?•  A  court  of  general  eaol  delivery 
has  the  power  to  make  an  order 
to  prohibit  the  publication  of  the 
proceedings  pending  a  trial  likely 
to  continue  for  several  successive 
days,  and  to  punish  disobedience 
to  such  order  by  fine. 

Service  of  an  order  of  such  court, 
calling  upon  the  editor  of  a  news- 
paper <*  to  answer  for  contemptu- 
ously publishing  such  proceed- 
ings/' at  the  office  at  which  the 
newspaper  was  published,  is  good 
service  within  the  38  G.  3.  c.  78. 
s.  12. ;  and  the  editor  not  having 
appeared,  the  fine  was  held  to  be 
properly  imposed  upon  him  in  his 
absence.  The  King  v.  Clement^ 
H.l  and  2  G.  4.  218 

8.  The  proceedings  in  an  action  on 
the  bail  bond  having  been  stayed, 
the  defendant  pleaded  to  the 
original  action,  the  general  issue, 
and  subsequently  a  plea  of  bank- 
ruptcy, puis  darrein  continuance. 
There  being  no  affidavit,  that  the 
application  to  stay  the  proceed- 
ings was  made  on  the  part  of  the 
bail,  the  Court  now  set  aside 
the  latter  plea,  and  restrained  the 
defendant  to  his  plea  of  general 
issue,  on  the  ground,  that  when 
the  proceedings  were  stayed  in 
the  action  on  the  bail  bond,  it 
was  intended  that  the  defendant 
should  only  question  the  validity 
of  the  original  debt.  Dotjoson  v. 
Levij  H.  1  and  2  G.  4.  249 

9.  The  record  in  a  case  of  felony 
at  the  quarter  sessions,  after  statr 
ing  the  indictment,  plea  of  not 
guilty,  and  verdict  of  guilty 
thereon,  added,  '^  that  because  it 
appeared  to  the  justices,  that 
after  the  jury  bad-retired^  one  of 


them  had  separated  from  his 
fellows,  and  conversed  respecting 
his  verdict  with  a  stranger,  it  was 
considered  that  the  verdict  was 
bad ;"  and  it  was  therefore  quash- 
ed, and  a  venire  de  novo  awarded 
to  the  next  sessions.  It  then  pro- 
ceeded to  set  out  the  appearance 
of  the  parties  at  the  next  sessions, 
and  the  trial  and  conviction  by 
the  second  jury ;  whereupon  ail 
and  singular  the  premises  being 
seen  and  considered,  judgment  was 
given,  &c, :  Held,  upon  a  writ  of 
error  brought,  that  the  judgment 
was  right.  The  King  v.  Fonder  and 
Sexton,  H.  1  and  2  G.  4.  Page  273 

10.  Where  the  return  to  a  writ  of 
latitat  stated  that  the  defendant 

'  was  insane,  and  could  not  be  re- 
moved without  great  danger,  and 
continued  so  till  the  return  of  the 
xjority  the  Court  refused  an  attach- 
ment against  the  sheriff*.  Cave- 
nagh  v.  Collett.  H.  1  and  2  G.  4. 

280 

11.  A  writ  returnable  on  a  dies  non 
is  altogether  void,  and  cannot  be 
amended  bv  the  Court.  Kentvor^ 
thy  V.  Peppiat,    H,  1  and  2  G.  4. 

288 

12.  The  notice  required  by  IS  G.  2. 
c.  18.  5.  5.  for  removing  an  order 
of  justices  by  certiorari,  must 
state  on  the  face  of  it  the  name 
of  the  party  applying  for  the 
writ.  The  King  v.  Tne  Justices 
of  Lancashire,  //.  1  and  2  G.  4. 

289 

13.  The  Court  will  not  compel  the 
vestry  clerk  of  a  parisli  to  pro- 
duce, and  permit  copies  to  be 
taken  of,  documents  from  the 
parish  chest  in  his  custody,  for 
any  other  than  parochial  pur- 
poses. May  V.  Gwynne,  H.  1  and 
2  G.  4.  301 

14.  Where  a  defendant  was  con- 
victed of  a  libel,  which,  on  the 
face  of  it,  purported  to  have 
been  written  in  consequence  of 

his 
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his  having  read  a  statement  of 
facts  in  difierent  neirspapers,  an 
affidavit  that  he  did  read  such 
statements  in  such  newspapers, 
may  be  received  in  mitigation  of 
punishment ;  but  an  affidavit  that 
the  facts  contained  in  those  state- 
ments were  true,  is  not  admissible. 
The  King  v.  Burdett,  H.  1  and 
2  6r.4.  Page  314. 

15.. A  judge  at  nisi  prius  has  the 
power  of  6ning  a  defendant  for 
a  contempt  committed  by  him  in 
the  course  of  addressing  the  jury. 
The  King  v.  Davisorty  H,  1  and 
2  G,  4'.  329 

16.  The  Court  may  order  a  verdict 
to  be  entered  for  the  plaintiff, 
where  the  cause  was  undefended 
at  nisi  prius,  and  the  judge  di- 
rected a  nonsuit,  with  liberty  to 
the  plaintiff  to  move  to  enter  a 
verdict.  Treacher  v.  Hintoiiy  E, 
2  G.  4.  413 

17.  Husband  and  wife  lived  separate 
under  a  deed,  by  which  he  stipu- 
lated that  his  wife  should  enjoy, 
as  her  separate  and  distinct  pro- 
perty, all  effects,  &c.  whichs  he 
might  acquire,  or  which  by  any 
gift,  grant,  &c.  or  representation, 
she,  or  he  in  her  right,  might  be 
entitled  to ;  and  that  he  would 
not  do  any  act  to  impede  the 
operation  of  that  deed,  but  would 
ratify  all  lawful  or  equitable  pro- 
ceedings to  be  brought  in  his  or 
their  names,  for  recovering  such 
real  and  personal  estates;  and  the 
wife  having,  as  executrix  of  72.  A/., 
commenced  an  action  on  a  pro- 
raissor^'-notc  against  defendants, 
in  the  names  of  her  husband  and 
herself,  the  husband  released  the 
debt ;  which  release  was  pleaded 
puis  darrein  continuance.  The 
Court  on  application,  ordered 
such  plea  to  he  taken  off  the 
record,  and  the  release  to  be 
given  up  to  be  cancelled.  Innell 
v.  Newman,  E*  2  C  4.  419 


18.  The  plaintiff,  after  Judgment 
recovered,  settled  the  action  frith 
the  defendant,  and  employed  anew 
attorney  to  enter  up  satisfaction 
on  the  record :  Held,  that  the 
defendant  was  entitled  to  be  dis- 
charged out  of  custody,  although 
the  lien  of  the  plaintiff's  attorney 
on  the  costs  had  not  been  satis- 
fied.    Marr  v.  Smith,  E.  2  G.  4. 

Page  466 

19.  Notice  under  82  G.  2.  c.  28, 
must  be  given  to  a  creditor  four- 
teen clear  days  exclusive  both  of 
the  day  of  service  and  that  of 
presenting  the    petition.     Zouch 

"  V.  Empseuy  E,  T.  2  G.  4.       522 

20.  Plaintiff  in  an  inferior  court,  from 
which  a  cause  is  removed  by  ha- 
beas corpus,  and  a  rule  for  bet- 
ter bail  given,  is  not  entitled  to  a 
procedendo,  after  render  of  de- 
fendant and  notice  of  such  render, 
although  the  render  be  made  after 
the  day  on  which  the  rule  for 
better  bail  expires.  Johnson  v. 
Walker,  E.  2  G.  4.  535 

21.  An  arrest  of  a  party,  described 
in  a  testatum  special  capias,  and 
in  the  affidavit  to  hold  to  bail, 
by  the  initials  of  his  Christian 
name  only,  is  irregular.  Reynolds 
V.  Haukin,  E.  2  G.  4.  536 

22.  An  alias  scire  facias  issued 
against  bail  must  be  left  at  the 
sheriff's  oflficefour  days,  exclusive 
both  of  the  day  of  lodging  it  and 
the  day  of  the  return.  Wilson  v. 
Farr,  E.  2  G.  4.  5S7 

23.  Delivery  of  declaration  in  eject- 
ment to  an  agent  of  tenant  in  pos- 
session, who  resided  abroad,  is 
sufficient  to  entitle  the  plaintiff 
to  judgment  against  the  casual 
ejector.     Doe  v.  Roc,    T.  2  G.  4. 

653 

24.  An  insolvent  debtor  having  pe- 
titioned the  insolvent  court  to  be 
discharged  under  the  act,  a  rred- 
itor  gave  notice  of  his  intention 
to  oppose  him,  on  the  ground  that 

th 
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the  debt  was  fraudulently  con« 
traded.  To  induce  the  latter  to 
withdraw  his  oppoBition,  the  in- 
solvent agreed  to  execute,  within 
three  days  after  his  discharge,  a 
warrant  of  attorney  for  the  debt, 
and,  in  the  mean  time,  to  give  a 
promissory  note  of  a  third  person 
for  the  amount,  which  was  to  be 
delivered  up  on  the  execution 
of  the  warrant  o£  attorney.  The 
insolvent  was  discharged,  and  the 
warrant  <Jf  attorney  was  executed 
on  tlie  delivery  up  of  the  note. 
The  Court  set  aside  the  warrant 
of  attorney,  and  the  judgment  en- 
tered up  thereon,  on  the  ground 
that  the  agreement  on  which 
they  were  founded  was  contrary 
to  the  policy  of  the  Insolvent  act, 
inasmuch  as  it  enabled  the  cred- 
itor to  take  to  himself  a  large 
portion  of  the  future  effects 
which  the  legislature  intended 
to  be  distributed  among  all  the 
creditors.  Jackson  v.  Davison^ 
T.  2  G.  4.  Page  691 

PROMISSORY  NOTE. 

1.  A  promissory  note  for  the  pay- 
ment of  30/.,  at  three  months  after 
date,  with  interest  from  the  date, 
requires  a  stamp  applicable  to  a 
note  not  exceeding  SO/.  Prues* 
sing  V.  Ingy  H,  1  and  2  G.  4.  204. 

2.  A  promissory  note,  payable  two 
months  after  sight,  requires  a 
stamp  appropriated  to  a  note, 
payable  more  than  60  days  afler 
sight,  or  two  months  after  date, 
date  and  sight  not  being  in  this 
case  synonymous.  Sturdy  v.  Hen* 
derson,  T.  2  G.  4.  592 

3.  Where  a  note  stated  that «/.  S, 
promised  to  pay  to  A,B.^  or  order, 
a  certain  sum,  and  was  signed 
J,  S.  or  else  J,  G, :  Held,  that 
this  was  not  a  promissory  note  by 
«/•  G.  within  the  statute  of  Anne, 
Ferris  v.  Bond,  T.  2  G.  4.      679 


RECTOR, 

See  Action  on  the  Case,  8. 

REMOVAL,  ORDER  OF. 

The  power  given  to  magistrateiy 
under  ^5  G.  3.  c.  101.  *.  2.,  of  or- 
dering the  charges  incurred  dur- 
ing the  suspension  of  an  order 
of  removal,  to  be  paid  by  the 
parish  to  which  the  order  is  made, 
is  confined  to  two  cases  ohiy, 
viz.  the  death  or  removal  of  the 
pauper ;  and,  therefore*  where  a 
pauper,  during  the  su^eoston  of 
an  order  of  removal,  became  ir- 
removable in  coosequeoi^e  of  an 
estate  descending  to  him :  Held 
that  such  a  case  was  not  within 
the  act ;  and  that  the  pauper  not 
having  been  removed,  no  order 
for  the  payment  of  any  charges 
incurred  during  the  suspension  of 
the  original  order  o.f  removal, 
could  be  made.  The  King  v. 
The  Inhabitants  of  Chagfordl  H. 
land2G.4.  Page  235 

RULES  OF  COURT.      196. 639 

SCIRE  FACIAS, 
See  Practice,  22. 

SCOTCHMAN, 
See  Settlement,  1. 

SESSIONS, 

See  Appeal,  notice  of,  1. 

1.  The  Court  of  K.  B.  has  no  juris- 
diction to  review  the  judgment  of 
the  quarter  sessions,  except  on  a 
case  sent  up  for  their  consider- 
ation ;  and,  therefore,  where  the 
sessions,  having  heard  the  with 
nesses  on  one  side,  had  refused 
to  hear  those  on  the  other  side  in 
an  appeal,  on  the  ground  that 
their  testimony  had  been  pre- 
faced by  observations  on  the  piwt 
of  the  advocate  contrary  to  their 

usual 
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usual  practice,  the  Court  refuged 
to  grant  a  mandamus  to  reheaj- 
the  appeal.  The  King  v.  The 
Jutticet  of  Carnarvon,  M.  1  G.  4-. 
Page  86 
2.  By  50  G.  3.  c.  ♦8.  s.  25  it  is  pro- 
vided, that  any  party  aggrieved 
by  the  conviction  under  that  acl, 
who  shall  enter  into  a  recogni- 
zance to  appear  at  the  next  ses- 
aiong,  shall  be  at  liberty  to  appeal 
tosuchseEsions:  Held,  that  thi^ 
dispenses  with  the  necessity  o)" 
any  notice  of  appeal ;  and  that  W 
the  party  duly  enter  into  the  re- 
cognizance, the  sessions  are  hound 
tohetf  the  appeal.  The  King  v. 
The  Justices  of  Essex,  11.  I  and 
2G.4.  27C 

S.  Where,  by  charter,  the  magis- 
trates of  a  borough,  which  was  a 
county  of  itself,  held  only  genera! 
sessions  twice  a  year,  and  nm 
quarter  sessions:  Held,  that  an 
appeal  against  an  order  of  removal 
might  be  made  to  the  next  gene- 
ral sessions  of  the  peace  for  such 
borough.  The  King  v.  The  Jiis- 
iicet  ^  Carmarthen,  M.  1  and  2 
G.4.  291 

SETTLEiWENT. 

By  Stat.  59G.S.  c.l2.  s.33.,  the 
wife  and  eight  unemancipated 
children  of  a  Scotchman,  who  has 
not  acquired  any  settlement  in 
En^ana,  must,  if  chargeable,  be 
sent,  by  a  pass,  .along  with  the 
husband  to  Scotland,  and  cannot 
be  removed  to  tiie  maiden-settle- 
ment of  the  wife.  The  King  v. 
The  Inhabitants  <>f  Leeds,  E. 
2G.4.  *98 

SETTLEMENT  — B^  executing 

an  Office. 

Where  a  pauper  was  legally  sworn 

as  a  borsholder  at  a  court-leet, 

and  aller  executing  the  office  for 


SETTLEMENT. 

a  few  days,  was  afterwards  irre- 
gularly, by  two  roHgistrates, .  dis- 
charged from  executing  hb  office, 
and  another  person  appointed,  but 
he  acquiesced  in  this,  and  lUd 
not  in  fact  aherwards  execute  the 
office:  Held,  that  this  was  not 
executing  an  annual  office  within 
the  parish  so  as  to  confer  a  settle- 
ment The  King  V.  The  Inha- 
bitants of  Holy  Cross,  IVftlgale, 
T.2G.*.  Page  6 19 

SETTLEMENT  -  B^Apprentict- 

ship, 

Qy  an  indenture  of  apprenticeship 
it  was  stipulated,  that  the  matter 
should  provide  meat,  &c.  during 
the  term,  except  in  the  mia.tr 
seasons,  when  the  ship  to  which 
the  apprentice  belonged  should 
be  iaid  by  unrigged  ;  during  which 
time  the  apprentice  was  to  be 
naiatained  by  himself  or  friends, 
the  master  paying  a  compensa- 
tion. Under  this  stipulation,  the 
apprentice,  during  the  winter,  re- 
sided with  his  parents  in  the  town- 
ship of  B.  for  more  than  forty 
days,  not  doing  any  work  for  his 
master  during  sucli  residence: 
Held,  that  this  wag  not  a  resi- 
dence under  the  indenture,  and 
conferred  no  settlement.  The 
King  V,  The  Inhabitants  ofBrot- 
ton.  M.  IG.i.  S4 

SETTLEMENT-  By  Hiring  and 
Service. 

\  pauper  having  hired  himself  with- 
out specifying  any  time,  entered 
into  the  service  the  day  before 
Neui-year's  Lkitf,  and  quitted  two 
days  after  Christmas,  receiving  his 
full  wages:  that  being  the  usual 
time  that  servants  in  that  part  of 
the  country  go  into  and  leave 
their  places.  The  Court  thought 
that  this  Was  a  contract  which  had 
arrived 
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arrived  at  its  termination  before 
the  expiration  of  a  year ;  but  the 
•easions  having  expressly  found  it 
to  be  a  hiring  and  service  tor  a  year, 
the  Court  considered  themselves  as 
bound  by  that  finding.  The  Ku^ 
V.  The  Inhabitants  of  Tyrlejf,  T. 
2  G.  4.  Paire  624 


SETTLEMENT  —  By  renting  a 
Tenement. 

A  pauper  having  hired  a  tenement 
of  more  than  10/.  a«year,  resided 
in  it  more  than  forty  days  alto- 
gether, but  only  thirty-eight  days 
before  the  passing  of  the  59  G.  3. 
c.  50. :  Held  that  this  conferred 
DO  settlement.  The  King  v.  The 
Inhabitants  of  St.  MatyHe^Bone, 
T.  2  G.  4.  681 

SHIP-OWNER. 

A  ship-owner  is  liable  for  necessary 
repairs  done  to  a  ship  by  the  mas- 
ter's order,  and  the  word  *^  ne- 
cessary" means  such  as  are  fit 
and  proper  for  the  vessel  upon 
her  voyage,  and  such  as  a  pru- 
dent owner  himself,  if  present, 
would  order.  Webster  v.  See- 
kamp,  £.2G.4.  552 

STAMP. 

1.  A  promissory  note  for  the  pay- 
ment of  30/.  at  thrfee  months  aAer 

date,   rt:4uirc»  a  oiauip  applivaDle 

to  a  note  not  exceeding  30/.  Pru- 
essing  v.  Ing,  H.  1  and  2  G.  4,  204 

2.  An  act  of  parliament  provided 
that  the  M.  Canal  Company  should 
not  take  any  higher  or  greater 
rate  of  tonnage  than  should,  for 
the  time  being,  be  taken  by  the 
B.  Canal  Company  ;  and  the  lat- 
ter, by  a  resolution  at  a  general 
assembly,  and  under  their  com- 
mon seal,   reduced    their  tolls: 
Held,  that  the  Af.  Canal  Com- 
pany could  not  question  collaier- 

Voi..  IV. 


ally  the  validity  of  such  resolution, 
but  were  bound  by  it. 

The  B.  Canal  Com^y's  act 
directed  that  no  reduction  of  the 
tolls  should  take  place,  unless  as- 
sented to  by  two-thirds  of  the 
proprietors ;  but  allowed  them  to 
vote  by  proxy,  a  form  for  which 
instrument  was  given  by  the  act. 
Quaere,  whether  such  instrument, 
requires  to  be  stamped?      The 
Monmouthshire  Canat  Companif  v. 
KendaUy  E.  2  G.4.        P^  45S 
3.  A  promissory  note,  payable  two 
months    after    sight,   requires  a 
stamp  appropriated  to  a  note  pay- 
able more  than  sixty  days  amr 
sight,  or  two  months  after  date, 
and  sight  not  being  in  his  case 
synonymous.  Sturdif  v.  Mender* 
T.  2  G.  4.  5« 
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SURRENDER  OF  COPYHOLD, 
See  LiMiTATiOK. 

TRESPASS, 
See  Costs,  1. 

In  trespass,  the  declaration  was  fbr 
taking  goods,  chattels,  and  cf- 
fecU:  Held,  that  the  plaintiff 
might  recover  the  value  of  fix- 
tures under  these  words.  Piti  v. 
Shetv,  //.  land2G.4.  906 

TITHES, 
Plbading,  to. 

TOLL, 
See  Mabkkt. 

TROVER. 

An  exchequer  bill,  the  blank  ia 
which  was  not  fUled  up,  having 
been  placed  for  sale  in  the  haoib 
of  A.,  he,  instead  of  selling  it, 
deposited  it  at  his  banker's,  who 
made  him  advances  to  the  amoimt 
of  it&  value.   It  was  held  by  three 

Justices, 
S  D 
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JuBtice^,  Baifiey  J.  dissentiente, 
that  the  owner  of  the  exchequer 
bill  could  not  maintain  trover 
against  the  bankers,  the  property 
in  such  exchequer  bill,  like  bank 
notes  and  bills  of  exchange  in- 
dorsed in  blank,  passing  by  de- 
livery. '  Wookey  v.  FoUy  M. 
1  G.  4.  Page  1 

VARIANCE. 

^-  Declaration  stated,  that  defend- 
ant bargained  for  and  bought  of 
plaintiflFii  a  quantity  of  E.  L  rice, 
according .  to  the  conditions  of 
•ale  of  the  E.  L  Company,  to  be 
put  up  at  the  next  E.  L  Com- 
pany's sale  by  the  proprietors,  if 
required,  at  a  certain  price  there 
mentioned.  The  proof  was,  that 
besides  these  conditions,  the  cer, 
was  sold  per  sample.  This  is  no 
tariance ;  the  words  **  per  sam- 
ple" not  being  a  description  of 
the  commodity  sold,  but  a  colla- 
teral engagement  that  it  shall  be 
of  a  particular  quality.  Parlcer 
▼.  Palmer,  E.  2  G.  4.  387 

2.  In  assumpsit  for  not  indemnify- 
ing plaintiff  in  consequence  of  his 
having  become  bail  for  A.  in  an 
action  at  the  suit  of  J9.,  it  was 
stated  that  JB.,  in  Michaelmas 
term,  58  G.  3.,  recovered  against 
plaintiff.  Thp  judgment  given 
in  evidence  was  in  Jlilary  term  : 
Held,  that  this  was  no  variance, 
inasmuch  as  this  was  not  matter 
of  description,  but  an  allegation 
in  substance  that  the  judgment 
had  been  obtained  before  the 
commencement    of   this    action. 


Phillips  v.  Shatcy    E.  2  G,  4. 


435 


VENDOR  AND  VENDEE. 

1.  A  defendant  bargained  for  and 
bought  of  the  plaintiffs  a  quantity 
of  E.  L  rice,  per  sample.     The 


rice  did  not  coihrespond  with  the 
sample ;  but  the  defendant^  after 
seeing  fresh  samples,  inferior  in 
quality  to  the  original  purchase- 
sample,  put  it  up  at  the  £.  /• 
Company's  sale,  at  a  limited  price; 
and  no  bidding  taking  place  to 
that  extent,  he  bought  it  in: 
Held,  that  he  could  not  after- 
wards   repudiate    the    contract. 

.   Parlcer  v.  Palmer,  E.  2  G.  4. 

Page  387 

2.  A  quantity  of  oats,  having  been 
consigned  by  a  merchant  abroad, 
to  be  sold  by «/.  S^  who  was  a 
merchant  as  well  as  factor,  he 
placed  them  in  the  hands  of  ^.,  a 
corn  factor,  as  a  security  for  ad- 
vances made  by  him;  but  the 
oats  were  not  to  be  sold  without 
the  consent  of  J.  #S.  They  re- 
mained in  A.*B  possession  upon 
these  terms,  for  nine  months, 
when  they  were  transferred  to  A, 
by  a  sale  at  the  market  price. 
No  money  actually  passed,  nor 
were  any  accountHsales  rendered ; 
but  the  amount  of  the  price  was 
allowed  in  account  between  «/•  S. 
and  A' 9  leaving  a  balance  in  fa- 
vour of  the  latter :  Held,  that  this 
was  in  substance  a  pledge,  and 
not  a  sale  by  the  factor ;  and  that 
no  property  passed  to  A.y  al- 
though the  jury  had  found  it  to  be 
a  bon^  fide  transaction.  Kuclcein 
v.  Wilson.  E.  2  G.  4.  443 

VESTRY. 

1.  The  Court  will  not  compel  the 
vestry  clerk  of  a  parish  to  pro- 
duce, and  permit  copies  to  be 
taken  of,  documents  from  the  pa- 
rish chest  in  his  custody,  for  any 
other  than  parochial  purposes. 
May  V.  Ouiynncy  H.  1  and  2  G.  4. 

^  301 

2.  A  select  vestry  for  the  manage- 
ment of  the  parish  affairs,  existing 
by  ancient  custom,  cannot  elect 

another 


WILL. 

another  select  vestry  far  the  ma- 
nagement of  the  poor,  within  the 
59  G.  3.  c,  12.  The  King  v. 
iVoodman,  E.  2  G.  i.      Page  507 

USURY. 

Hie  CouRwill  set  aside  a  judgment 
founded  an  an  usurious  set^rity, 
without  compelling  the  defendant 
to  pay  the  principal  ■end  interest, 
floierti  V.  Gof,  M.  IG.i.       92 

WILL. 

1.  A  testator,  by  his  will,  devised  to 
Mailkevi  W.,  his  brother,  and 
Simon  W.,  his  brother's  son,  a 
certain  estate.  It  appeared  that 
the  testator  had  three  brothers, 
each  of  whom  had  a  son  of  the 
name  of  Simon  living  at  the  time 
of  the  testator's  death  :  Held, 
that  the  proof  of  this  fact  did  not 
raise  any  latent  ambiguity  in  the 
will,  BO  as  to  let  in  parol  evidence 
of  declarations  of  the  testator  as 
to  the  person  intended,  it  being 
clear  that  the  person  entitled  was 
Simon,  son  of  Matthm.  Doe, 
dm.  Westlake,  v.  fVatlaie,  M. 
1  G.+.  57 

3.  By  letters  patent,  2*  Car.  1.,  the 
king  granted  to  the  use  of  A.,  his 
heirs  and  assigns,  for  ever, 
luily  of  1000/., 
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nuily  o 


,  to  be  jiaid  out  of  ' 


his  revenue  of  four  and  a  half  per 
cent.,  at  Barbadoet  and  the  Lee- 
uiard  Islands  :  Held,  that  this  an- 
nuity was  personal  property,  and 
duly  passeo  under  a  will  attested 
by  two  witnesses,  by  a  residuary 
clause  bequeathing  all  tlic  rest, 
residue,  and  remainder  of  a  testa- 
trix's personal  estate,  of  what  na- 
ture or  kind  soever,  to  her  execu- 
tors. Attbitt  V.  Daig,  M.  1  G.  i. 
Page  59 
).  Where  a  testator  bequeathed  all 
his  houses  and  premises  in  fK.  t43 
his  wife  for  life  ;  and,  at  her  de- 
cease, to  go  to  his  eldest  son,  or 
surviving  sons ;  and,  in  lack  of 
sons,  to  daughters;  and  hil  copy- 
hold land  at  L.  to  his  eldest  son ; 
and,  in  case  of  his  decease,  to  the 
eldest,  and  so  on  in  rotation;  and) 
in  lack  of  sons,  to  daughters ;  and 
directed  his  personal  property  to 
be  equally  divided  among  the  re- 
maining children  :  Held,  thotthe 
son  who  at  the  death  of  the  testa- 
tor was  the  eldest,  under  the  will, 
and  as  heir  at  law,  took  a  fee  in 
the  premises  at  If,,  subject  to  his 
mother's  life  estate,  and  a  Fee  in 
the  copyhold  land  at  L^  Wright 
Slnrnf,  T.  2  G.  4.  574 

WRIT, 
See  Pkactice,  II. 


'   THE   FOURTH   A 


I     > 


■i't 


•V 


:* 


t 


# 


*  .. 


■'  «  • ' 


i 


*■ 


1 


